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MEMORANDA. 

On  the  16th  oi  January  1836,  the  Lords  Convnissioners 
resigned  the  Great  Seal,  which  was  thereupon  delivered 
by  his  Majesty  to  Sir  Charles  Christopher-  Pepysy  Mas- 
ter of  the  Rolls,  who,  on  the  19th  of  Jannan/y  was  sworn 
into  office,  and  took  his  seat  as  Lord  High  Chancellor. 
His  Lordship  was  shortly  afterwards  raised  to  the 
dignity  of  the  peerage,  by  the  style  and  title  of  Baron 
Cottenham  of  Cottenhamy  in  the  county  of  Cambridge. 

Henry  Bickerslethy  Esq.,  one  of  his  Majesty's  Counsel, 
was  appointed  to  'the  office  of  Master  of  the  Rolls, 
vacant  by  the  promotion  of  Sir  Charles  Christopher 
PepySy  and  was  shortly  afterwards  raised  to  the  dignity  of 
the  peerage,  by  the  style  and  title  of  Baron  Langdale^ 
of  Langdaley  in  the  county  of  Westmoreland.  His  Lord- 
ship was  sworn  into  office,  and  took  his  seat  on  the 
same  day  with  the  Lord  Chancellor. 

James  Trower^  Esq.,  one  of  the  Masters  of  the  Court 
of  Chancery,  having  died  in  the  month  of  April  1836, 
Nassau  William  Senior^  of  Lincoln's  Inn^  Esq.,  barrister 
at  law,  was  some  time  afterwards  appointed  by  his  Ma- 
jesty {a)  to  succeed  Mr.  Trawer  in  the  office  of  Master. 


(a)  This  was  the  first  appointment  made  under  the  provisions  of 
the  >&  4  W.4.  c. 94.  s.  16. 
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TURNER  V.  FORD.  ^^^ 

Nov,  3.  5. 

THE  bill  in  this  cause  was  filed  on  the  25th  oF  A  lolicitor  of 
e^.^  1-      ,  ft  I  ,y  the  Court  of 

Septemoer  Ibli.  Great Set- 

siont  in  Wale 
cannot  prac* 
The  Plaintiffs  employed  John  Eoanss  one  of  the  so-  tise  m  tbe 

licitors  of  the  Court  of  Great  Sessions  in  Wales,  to  pro-  "•?f®^"- 

'       •^        toliator  of 

secute  the  suit;  which  he  accordingly  did,  through  his  the  Court  of 
agents  in  London,  who  were  duly  admitted  solicitors  of  ^"■"^^'y' 
this  Court,  from  its  commencement,  until  his  death, 
which  happened  on  the  11th  o£July  1827.  He  was  ad- 
mitted as  a  solicitor  in  the  Court  of  Great  Sessions 
on  the  17th  of  September  1794;  but  was  not  admitted 
as  a  solicitor  in  the  Court  of  Chancery  until  the  29th 
of  November  1820.  From  the  death  of  John  JEoans^ 
the  suit  was  conducted,  on  the  part  of  the  Plaintiffi, 
by  his  son,  Evan  Evans^  who  was  also  one  of  the 
solicitors  of  the  Court  of  Great  Sessions  in  JValeSf  until 
Vol.  L  B  the 
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1SS5.  the  death  of  the  htter,  in  JCogr  or  Jtme  16S5.  Tjoam 
Eutms  was  admitted  as  a  soUdtor  io  the  Court  of  Gmt 
SesnoDs  oo  tha  9cb  cf  ApH  1816^  bat  be  was  not  ad* 
mitted  a  solicitor  in  the  Coait  of  Chancery  mtil 
the  29th  of  Xavnmber  1S2S.  On  the  taxatxKi  of  die 
Plaintiff>*  costs,  it  was  objected,  that  John  Evans  not 
hafing  been  admitted  jp  Chvcery  until  the  29th  of 
Koormber  1820,  and  Bvam  Eaau  not  notil  the  29lh  of 
Kootmber  1828,  the  ^faster  OB^t  to  disallow  their 
charges  for  fees  and  disbmmmeofts  as  si^dtors  before 
those  dates  respectiTelj,  amounting  to  the  sun  of 
173/1  ISs,  6dL,  except  sach  as  were  paid  to  the  clerk  in 
coort.  The  Master  oTermled  the  objection,  and  al- 
lowed A^cbaigfik 

A  petition  was  now  presented  by  the  Defendants  in 
the  caose,  praying  that  it  might  be  referred  back  to 
the  Master  to  reriew  his  report,  and  that  he  might  be 
ordered  to  disallow  all  the  charges  of  John  Ernms  and 
Evan  Evaru  of  dates  prior  to  their  re^iectiTe  admissions 
in  Chancery,  except  fees  to  deiks  in  coiut. 

Mr.  Spence  and  Mr.  Skarpe  for  the  petitioners,  said 
the  question  was,  whether  a  person  who  was  a  solicitor 
of  the  Court  of  Great  Sessions  in  ^ofe  could  practise  in 
the  Court  of  Chancery  in  the  name  of  a  solicitor  of  the 
Court  of  Chancery,  without  being  himself  admitted  as 
such.  They  relied  upon  the  statute  2  G.  2.  c  25  (a^t 
and  the  cases  of  Vinceta  t.  Holt  (J>\  PrdMe  ▼.  A^* 
hunt  {e\  Coales  ▼.  Htxwlyard  {d\  Sumner  v.  Bidgwt^  (e)^ 
and  Hoddey  v.  Banlock  {g),  as  proving  the  negative. 

Mr. 

(«)  Madeporpetualbf  50G«S.  (O  1  Rmu.  t  Afylm^f^' 

c.  19.  (c)  Ilnd.  748. 

(»)  47\nmf.452.  (g)  %Myhui  Ketn^A^l 
(c)  9  Siau  946.  ;    1  Jhut.  ^ 
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Mr*  BickersUih  and  Mr*  Pemberton^  contrd,  contended  1885. 
fhatf  upon  the  true  construction  of  the  act^  taking  sec- 
tians  7»  10^  and  27  together,  a  solicitor  of  one  court  of 
.equi^  was  to  be  allowed  to  practise  in  the  name  of  a 
•oUcitor  of  any  odier  court  of  equity ;  and  cited  Meddcmh 
crqfi  T.  HMreokt  (a),  and  Attorney-General  v.  MdUn  (6), 
which  decided  that  a  solicitor  of  the  Court  of  Chancery 
might  practise  on  the  equity  side  of  the  exchequer, 
without  being  admitted  thare«  Lord  lAfndhwrst^  in  the 
latter  oase^  laid  much  stress  on  the  circumstance  that 
adicitors  in  courts  of  equity  practise  in  the  names  of 
their  clerks  ia  court« 


The  Master  of  the  Rolls.  Abo.  5. 

The  act  (2  G.  2.  c.  23. )  contains  several  sets  of 
dauses.  The  first  set  relates  to  attomies  admitted  before 
the  1st  of  December  1730;  the  second  to  solicitors  ad- 
mitted before  that  time ;  the  third  to  attomies  admitted 
after  that  time  \  and  the  fourth  to  solicitors  admitted 
after  that  time.  Then  come  the  important  clauses  re- 
fisrring  to  the  aotecedentk  provisions^  but  not  specifying 
which.  The  first  section  enactst  that  no  person  shall  act 
as  an  attorney  in  the  name  or  names  of  any  person  or 
persons  unless  he  is  enrolled  in  the  court  in  which  he 
practises.  That  is  as  to  attomies  anterior  to  the  1st 
of  December  1730.  It  then  provides  that  all  attomies 
shall  be  admitted  ^^  in  the  said  respective  courts "  after 
the  1st  of  December  1730,  in  manner  after  mentioned. 
There  is  bo  doubt»  then^  as  to  an  attorney;  he  must 
be  admitted^  both  before  and  after  1730»  in  the  court  in 
which  he  practbes.  The  seeond  section  provides  for 
Che  examinatioii  of  attorniea^  The  third  section  applies 
to  solicitors^  and  is  in  the  same  words  as  the  first 

section^ 
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1885.        section,  which  relates  to  attornies,  with  the  exception 
that,  with  respect  to  solicitors  admitted  after  17S0,  it 
omits  the  words  ^  in  the  said  respective  courts."     The 
terms  of  it  are,  ^  shall  be  sworn,  admitted,  and  en* 
rolled,  after  the  said   1st  day  of  December ^   in   such 
manner  as  is  hereinafl;er  directed/*     Now  it  is  hardlj 
to  be  supposed  that  this  omission  is  to  introduce  so 
very  important    a   distinction    between    attomies   and 
solicitors,  as  that  the  latter  shall  not  be  required  to 
be  admitted  in    the  respective  courts   in   which   thej 
practise.     The  fourth  section   applies  to  the  examin- 
ation and  admission  of  solicitors.    The  fifth  and  seventh 
sections  repeat  and  amplify,  with  respect  to  attomies 
and  solicitors  admitted  after  1730,  the  provisions  made 
by  the  first  and  third  clauses,  with  this  variation  only, 
that  it  is  required  by  the  fifth  and   seventh  sections 
that  they  should  have  previously  served  a  certain  time 
as  clerks.    All  the  other  requisites  are  the  same  as  have 
been  before  mentioned,  both  as  regards  attomies  and 
solicitors.     The  sixth  section  provides  for  the  examin- 
ation of  attomies  as  th^  Second  had  before,  and  the 
eighth  for  the  examination  of  solicitors,  as  the  fourth 
bad  before.     Then  comes  the  tenth  section.    Up  to  this 
point  the  act  directed  that  attomies  should  be  admitted 
in  their  respective  courts,  both  before  and  after  the  1st 
of  December  1780 ;  and  with  respect  to  solicitors,  the 
same  provision  was  made  as  to  those  admitted  before 
the  1st  of  December  1780;  those  admitted  after  that 
time^  were  to  be  *^  swom,  admitted,  and  enrolled"  in 
^  such  manner  as  is   hereinafter   directed."     By   the 
tenth  section,  an  attorney  or  solicitor  is  authorised  to 
sue  in  a  court  of  law  in  the  name  of  an  attorney  of  such 
eourt,  with  his  consent,  although  he  may  not  himself 
be  admitted  there.     That  is  clear;  but  it  is  equally 
clear  that  the  section  does  not  allow  the  solicitor  of  one 
court  of  equity  to  act  in  the  name  of  a  solicitor  of 

another 
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another  court  of  equity.  The  extent  of  the  priTilege  18S5. 
is,  to  enable  those  to  whom  it  is  given  to  act  in  conrts 
of  law  in  the  name  of  attornies  of  those  courts.  The 
seventeenth  clause  prohibits  attornies  of  the  courts  of 
law  from  allowing  any  persons  to  use  their  nameSf 
except  attornies  of  courts  of  law,  or  solicitors  of  courts 
of  equity.  It  is  quite  clear  that,  if  the  first  section  had 
not  prohibited  an  attorney  from  using  the  name  of 
another,  the  subsequent  section  (the  tenth)  would  have 
been  useless.  It  is  clear  he  could  not  so  act,  except 
under  the  tenth  section. 

The  twenty-first  clause  is  of  some  importance ;  it 
was  so  considered  by  Lord  lA/ndhurst  in  Attomey^Gene^ 
ral  V.  Malm,  (a)  It  gives  permission  to  a  solicitor  <^ 
one  court  of  equity  to  be  admitted  in  another  court  of 
equity  without  payments  for  stamps  or  fees.  li^  how* 
ever,  the  distinction  taken  by  Lord  La/ndhurst  with 
respect  to  solicitors  in  equity  practising  in  the  names 
of  clerks  in  court  were  to  prevail,  the  solicitor  of  one 
court  of  equity  would  practise  in  another  court  of  equi^, 
in  the  name  of  a  clerk  in  court,  and  need  not,  therefore, 
be  admitted  in  that  court.  Lord  LyndAurst  says,  that 
the  *^  clauses  relating  to  the  admission  and  enrolment 
of  attornies  are  the  same  as  those  relating  to  the  same 
requisites  of  solicitors."  I  agree  with  him  in  his  state- 
BBent  of  the  eSsct  of  these  clauses,  but  not  in  the 
inferenoe  which  he  draws  from  them. 

The  twenty*fourth  clause,  which  is  the  important  one 
in  this  question,  enacts,  that  any  person  who  shall  in 
his  own  name,  or  in  the  name  of  any  other  person, 
prosecute  or  defend  any  action  or  suit,  or  any  proceed* 
ings,  in  any  of  the  courts  of  law  or  equity,  as  an  attorney 

or 
(a)  2  Tyw.  51S. 
B  3 


^.Mmu  i»  e^Maaua. 


i^^M  fi^  flM?  #<i;9r<w<fc  m4  <>9{kdi  ^mmmm^  viitdl 

miA  nikfff  t^  liC  rj#  tJU4mUr  1750:  tiicie  spt  Ae  dnid 
im4  tnufth  iAmmm.  'fW  iUtd  dmcts  tfaat 
ilMil)  U  ii/li»iU«rl  m  tW  comt  in  wlridb  tfaej 
'{%Ui  )#  i^liMir  «>  U»  fhtm  udmkud  hdore  the  1st  of 
ttunmlm  n*ih  'rh«f«  \%  M  iMnicobr  ipecificatioo  a» 
f4i  ihiMNi  iKiffiiliif^i  iift#rwsrdt;  biti  ibere  it  Docbh^  to 
iMf  Uiifir  «IMMI  fruifi  tbit  of  attoniieft  admitted  after 
t  TIMlf  niUHfiit  lh«  OfftiMiofft  of  the  words  I  have  mm^ 
\\^\m\>  'rilffe  U  nothing  to  put  solicitors  on  a  diflfereot 
(^nHInk  IVotti  attortil«a  vxcept  the  omissioD  of  those 
Witrilvi  Mttii  tiu  reaioii  for  doiog  so  appears  in  the  act. 

*\%ffi  HMulli  Ihareibrei  if  I  had  to  GoiMBider  this  case 
wiliiMMi  rttlinrenoe  to  authority,  would  be,  that  the 
iwitlil^^liiurth  unction  refers  to  the  seventh  and  eighth. 
Mint  ilmi  the  nevenih  and  eighth  refer  to  the  third  and 
ftniHbi  and  that  a  soUcttor  mutt  be  admitted  in  tbat  court 
in  whU'h  he  |Uiit»Ua«Nk  One  reason  for  this  is  the  power 
\\\%  IXiuH  \\M  \\\^K  tta  own  officer. 

\\  m\H^U^  h^  \w  tXHiakWred  what  is  to  be  done  as  to  the 
n^MlHMfilW^  «•  wbkb  avu  neaHy  eqpta^y  baknoed.    The 
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emi^  JHeidemtrefir,  HolirDake.{a)  Lord  Loughborof^k 
h  then  mid  to  iutve  decided^  that  a  tolicilor  of  the  Court 
ef  CiiMoery  could  practise  oa  the  equity  side  of  the  ek«- 
ehe^pwr.  The  report  of  the  case^  however,  is  ouinifesUy 
inaocunite;  far  Lord  lAmgibonmgh  is  ttiade  to  say  that 
the  third  and  seventh  sccdons  are  confiued  to  persons  who 
practised  befi>re  the  act  passed;  whereas  the  seventh 
section  reUtes  exdusively  to  persons  who  should  practise 
after  the  adt«  Finceni  r.  HoU  {b)  is  an  express  i^versal  of 
that  case:  it  is  impossible  to  distinguish  them  in  circum- 
stances. The  other  cases  cited  do  not  apply.  Attorney- 
General  v.  Malin  was  decided  upon  the  twenty-seventh 
section.  This  is  clear  from  what  Mr.  Baron  Bayley  says. 
That  section  relates  particularly  to  the  Court  of  Ex- 
chequer, and  does  not  apply  to  this  case.  Lord  Lyiidhurst^ 
however,  in  his  judgment,  throws  out  observations  as 
to  the  general  construction  of  the  act,  to  which  it  is  im- 
portant to  attend.  He  says  the  clauses  HA  to  attornies 
and  solicitors  are  the  tame.  If  so,  it  is  clear  that  an  at- 
torney could  ncit  pi'ftctise  in  the  name  of  an  attorney,  (c) 
I  cannot  follow  hii  reasoning  as  to  the  distincttoti  of 
proceedings  in  Chancery  being  carried  on  in  the  names 
of  clerks  in  court ;  because  all  the  prior  clauses  would 
be  perfectly  useless  if  the  clerk  in  court  is  to  be  con- 
sidered  the  s6licitor  carrying  on  the  cause,  ((f)  Al- 
though the  deiit  in  court  is  the  officer  of  the  court,  yet 
the  solicitor  is  reodgnised  as  the  solicitor  in  the  cause : 
he  takes  in  his  bill  in  his  own  name,  and  costs  are 

ordered 


1M5. 


(a)  1  R.  M  50. 

(b)  4  TamU.  4^ 

(e)  Except  under  the  special 
aathority  g/ren  by  §ecU  10. 

(if)  Thb  difficulty  is  idloded 
to  ly  L«rd  LyiMuNi  m  his 
judjpMBt;  Imt  he  diipotes  of  it 
by  isying^  that  the  legislature 


had  die  Court  of  Bxchequer  in 
view  in  (rattling  the  act ;  and  he 
refers  to  the  twenty-seventh  sec- 
tion, which  exempts  from  the 
operation  of  the  act  (amongst 
other  parsoitt)  tlie  attornies  or 
cleritt  of  the  dKce  of  the  King's 
Rememhrancer. 


B  4 
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jr«p.i6,i7.i». 


Two  tnM»      inCHARD  JLLEX,  br  his  will,  dated  the  Sih  of 
mamtndhf  September  1811,   direoed  his  execators.    WUucm 

^^  ^'^      SenU  mod  Mm  WodUa^  to  pboe  out  ai  intenest  the 

IBOBCT  OO 

yimiiMiK  monies  to  arise  firom  the  sale  of  certain  real  estates  ^nd 

^^y^J^*:  firom  the  conTerrioD  of  his  persooai  estate,  after  pay- 

Oae  of  tfaoB,  ment  of  his  fimeral  axMl  testameotarj  expenses,  specific 

!^^^\l^  Iqiadesy  and  debts;  and  he  authorised  and  empowered, 

food  to  the  ordered  and  directed,  his  said  executors,  in  their  names 

aod  bb  to  pat,  phux,  and  continue  out  at  interest  on  govern- 

I**'5"*[J"_  meot  real  or  persooai  security,  one  third  part  of  the 

■Mirtpife.  said  monies  during  the  joint  lires  of  his  son  Richard 

SjilfTulliifH'  *"^  ACwy  hb  wife^  and  the  life  of  the  longest  liver  of 

bookriipiin  them^  and  to  pay  the  dividends,  interest,  and  annual 
then  the  nwrt-  pi^<><^  ^  his  said  son  Richard  for  his  life,  and  after 

fH^  ^u!1k  ^'^  decease^  to  the  said  Mary  his  wife  for  her  life ;  and 

era2fCed,io  ftAer  the  death  of  the  survivor  of  them,  the  testator 

part«ofswind«  cave 

nilly  m  water-  <^ 

mill,  aod  a^hottie  in  a  town,  beine  sold,  prodaced  considerably  less  than  the  sum  ad* 


vaoced.    The  esecotors  were  held  liable  for  the 

SembUt  so  much  as  two  thirds  of  the  value  should  only  be  advanced  upon  pro- 
perty of  a  permanent  value,  as  fireefadd  land,  and  not  upon  houses  or  buildings ; 
still  less  upon  buildings  used  in  a  trade,  and  whose  value  depends  upon  the  absence 
of  conpeodon  in  that  trade. 
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gave  the  priDcipal  money,  directed  to  be  placed  out  at        ]  S35. 
interest  during  their  lives,  unto  all  their  children  who 
should  be  then  living. 

The  will  contained  similar  provisions  with  respect  to  ' 
the  other  two  thirds,  in  favor  of  his  daughter  Margaret 
MoTsham^  the  wife  of  WiUiam  Stickney^  the  Plaintiff, 
and  her  husband  and  children,  and  his  daughter  Mary^ 
the  wife  of  James  Marston^  and  her  husband  and 
children. 

The  testator  declared  it  to  be  his  mind  and  will,  that 
his  said  executors  should  not  be  answerable  or  anywise 
acooimtable  for  any  loss  which  might  happen  of  any  of 
the  monies  thereinbefore  directed  to  be  placed  out  at 
interest  as  aforesaid,  so  as  such  loss  happened  without 
their  wilful  default;  but  such  loss  should  be  borne  by 
the  person  or  persons  respectively  entitled  to  such 
monies ;  nor  should  they  be  answerable  or  accountable 
for  any  more  of  his  monies  or  estate  than  should  come 
into  their  hands,  nor  for  the  acts,  receipts,  or  payments 
of  each  other,  but  each  of  them  for  bis  own  acts  and 
payments  only. 

The  testator  died  in  the  course  of  the  year  1811. 
The  real  estates  directed  to  be  sold  were  sold  by  the 
executors  accordingly. 

In  February  1815,  Sewell^  in  pursuance  of  the  power 
of  investment  contained  in  the  will,  lent  to  WoMsey^ 
his  co-executor,  and  John  Seeker^  who  was  WooUsej^n 
partner  in  trade^  the  sum  of  3000/.  on  mortgage  of  cer- 
tain freehold  and  copyhold  hereditaments  belonging  to 
them  respectively,  situate  in  Swajieldj  North  fValshafih 
and  Great  Yarmouth^  in  Norfolk ;  the  mortgage  deeds 
bearing  date  the  15th  of  February  1815. 

On 


M'ii^Utr^  mm  mm.  itr  MU^ 

^0^  uokueiw^'  WiL'  \ml.  Ul,.  far  tut  ^lAii^iiiMi 
tt#*^vrttvt>M<t  o'  tut  ittJOL.  wa&TeouneL  u  i^C7».  iii*.i«i.: 
Mff}  tui»  #iitt)  uan^  iMftufiltf:  iroBi  iMfc  «iim  of  £l!IBi.  B£^ 
Mt  JJOsOi^  <JA.  ;ftfu  y W  iBtur  mm  mm  jaBmrnL  im  ttt 
iMim^ilmiX  ^emdl  ina»  tkt:  i—iiiiiwiiii  ■»  jk  ap^* 
iiiit««li  »  4u^jO«uC  V*  ju.  IjcL  iii  tut:  |nuKi  wmm  ma±, 
ptiu^  mmmukuf  t^  VU.  j^a.  luc.  Timd  ^xc  wS  tnr 
|iCM|*»fl^^  iuctuuvcl  Mi  tk;  luun^^p  ftfiuBli  kad  Uiiiiiiiprf 
1(M  ftiMsiicir  ittivtmr  iiWitJ  piircliiB«d  flii  iBbaH  in'  tte  IJJ^ 
JMiidiiitf  M'^Umm  htmdU  m  t^der  iiiA  ii  w^  iie  lOBii 
tif »  ywwuy  aidniuuii;!!;  ilur  tlir  i«MA  dT  tiie  ■  iwiiir* 
<MMe^  il  «"#»  trthBTOjtrife  wild  iur  170UL,  iniiiir  a^ad- 
VttUMi'W^VMU  ii4uiA  imigr  ^ui,  ty  AfAartrt^ isL  1«k.m. 
i»  tU;  4r»^niUMf»  ^  tU;  imcxiud  jaki,  wm  JsAtami  •» 
^J/^  ^  ^  7*1m;  J>«C»fludaiui  SinoeH  ahio  reaerod  Jnr 
Jitftontrt  «|KW  Um;  pMBciMw:  nouieiiy  wmi  far  »c  «f  ^ 
ntwlyiifidl  fmMU»«s  i<;7/.  1(£.  M.;  o&d  lAer  dsduoMif 
tlMHt  «M«u^  «uu(d  tl^MMm<4'^l/L  ]7*.  10dLiBdtl2.JK.SiL 
(UMikiiiii;  igf(^ilMsr«   t*^M.   Ihi.  ^.\   from  tbe  san  of 

lirj^«/.  ^  M^  OmM  fMWttMd  dK  MB  of  M4JL  7<.  SL^ 

tk€iun^%  |»n  «if  tlMT  fyroperty  conmted  of  a  dvdliDg- 
lu!Kiiir«  miAmVidm^  jrord^  mhI  garden;  and  a  water- 
mill,  cuttagf*^  and  graAariM  adjoiniiig,  and  about  sxteen 
atrai  of  araMa  and  utaadow  tatid ;  aad  abo  a  wiDd-mill 
and  alKMit  two  rooda  and  thirty  perehet  of  arabia  land, 

spectively 
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ratpeedtely  sitnBte  in  Nmik   t¥Mimn  and  Swqfield^       \B$S. 
wbidi  aie  adjoiniDg  parishes.   WooUsq^  was  a  dwelling 
iKHuei  with  the  yard,  garden,  and  appuitenanoes^  situate 
in  the  aurkel-plaoe  in  Great  Yarmmdk. 

The  bill  was  filed  in  the  year  18«9|  by  Mp»  and  Mrs. 
SOcknej^  and  their  childreni  and  Mmy  JlUn^  the  widow 
of  the  testator's  son,  and  her  cbildMn,  i^f^ainst  the  exe- 
caters  and  Mr.  and  Mrs.  Msntoi  end  their  ehiklren  | 
and  it  pvayed  that  an  accoant  might  be  taken  of  the 
personal  estate  of  the  testator,  and  of  the  prodooe  of 
the  real  estates  directed  to  be  sold,  and  that  the  dear 
lestdne  might  be  inTested  in  the  lands,  or  upoo  real 
aecarities,  lor  the  beneit  of  the  pemens  entitled  under 
the  will. 

By  the  order  on  farther  direolions,  the  Blaster  was 
directed  to  inquire  «4iether  the  80002.  invested  on  the 
seearity  of  a  mortgage  from  John  WooUsey  and  Jakn 
Seeker^  was  advanced  and  properly  invested  pursuant 
to  the  directions  eontakied  in  the  will  of  dbe  testator, 
Bkhard  AUen^  and  whether  any  and  what  part  of  sodi 
warn  of  90001.  had  been  lost  in  consequence  of  sudi 
investment;  and  he  was  to  be  at  liberty  to  state  any 
spedd  cireomstances. 

On  the  part  of  the  Defendant  Sharila  state  of  ftcts  was 
carried  in  before  the  Master,  and  affidavits  were  filed, 
to  sh6w  that  the  value  of  the  property  in  the  year  1815 
was  such  as  to  aflbfd  an  ampfe  securi^.  The  afldavit 
of  one  of  the  witnesses,  an  appnuser  long  resUent  on  the 
spot,  stated  Seeker^  part  of  the  property  to  have  been 
worth  8500t  in  the  year  1815.  In  the  judgment  of 
oBodier  witness,  a  surveyor  and  land  agent,  who  had  ribo 
Imig  lived  at  North  WaMam^  the  same  proper^  was,  in 

that 


l» 
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1885. 


Stigknby 
Sewjkll. 


that  year,  a  very  ample  and  competent  security  for  2200/* 
or  2300/.  Another  witness,  an  estate  agent,  for  many 
years  intimately  acquainted  with  Seeker's  part  of  the  pro* 
perty,  considered  that,  in  the  year  i  8 1 5,  it  was,  in  addition 
to  fVoollsei/s  property  at  Yarmouth^  which  he  had  been  in- 
formed and  believed  was  worth  i200A,  or  thereabouts,  an 
ample  and  competent  security  for  3000/.;  and  he  gave  the 
following  reasons  for  his  opinion,  viz.,  —  that  the  paro^ 
chial  rates  were  then  very  low,  and  nearly  nominal ;  that 
the  dwelling-house,  granary,  and  stables  had  then  been 
built  only  about  thirty  or  thirty-five  years,  and  were 
substantial;  that  much  of  the  land  was  of  excellent 
quality  ;  that  the  rental,  from  1813  to  1816,  toa  respect* 
able  tenant,  was  250/.  per  annum ;  and,  subsequently^ 
180/,  per  annum,  until  within  the  last  four  or  five 
years ;  that  there  was  at  that  time  only  one  other  wind- 
mill in  the  neighbourhood,  whereas  there  were  now  (in 
June  1834)  three  others ;  that  it  was  at  that  time,  and 
was  still,  customary  to  lend  money  on  mortgage  at  two 
thirds,  and  in  many  instances  at  three  fourths  of  the  es- 
timated value  of  the  property;  that  it  was  usual  to 
estimate  the  value  of  property  of  this  mixed  description 
9t  twenty-five  years'  purchase,  after  deducting  all  out* 
goings ;  and  that  the  great  depreciation  in  the  value  of 
mill  property  in  the  neighbourhood  of  North  Walsham 
had,  in  the  witness's  opinion,  taken  place  only  within  the 
last  four  or  five  years* 


An  appraiser  and  house  and  estate  agent,  who  had 
resided  forty  years  in  Yarmouihy  stated  the  value  of 
WoolUetfs  part  of  the  property  to  have  been,  in  the 
year  1815,  1200/.  at  the  leabt.  Two  other  witnesses 
living  in  the  town,  one  a  builder,  the  other  a  house 
agenty  considered  the  same  property  as  having  been 
worth,  in  1815,  at  least  firom  1200/.  to  1300/. 

Their 
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reasons  were,  that  Yarmouth  was  then  in  a  ld55. 
▼eiy  floorisbing  condition,  and  that  property  there,  ge- 
nerally, was  then  worth  double  its  present  value;  that 
the  boose  was  a  comer  house,  with  a  good  shop,  and  well 
situated  for  trade ;  that  seven  or  eight  years  since,  when 
a  considerable  depreciation  in  property  at  Yarmouth  had 
taken  place^  1000  guineas  were  oflPered  for  it  by  a  re- 
spectable chemist  and  druggist,  and  refosed ;  that  the 
net  rental  in  1815  was  501.  per  annum,  which,  at 
twenty-five  years'  purchase,  would  render  the  property 
worth  12501. 

The  Master  reported  that,  upon  consideration  of  the 
state  of  fiu^ts,  and  of  the  evidence  read  before  him,  he 
foand  that  the  sum  of  3000/.,  invested  on  the  security  of 
the  mortgage  from  JVoollsey  and  Seeka*^  was  not  ad- 
vanced and  properly  invested  pursuant  to  the  directions 
contained  in  the  will ;  and  he  allowed  the  Defendants  the 
som  of  2459/.  ISs.  Id.  only,  part  of  the  sum  of  3000/., 
contained, in  their  discharge;  and  he  disallowed  the  sum 
of  202/.  Ss.  3d.f  and  8/.  145.  4^.,  the  expenses  incurred  in 
die  sale  of  the  mortgaged  premises.  And  he  found  that 
the  sum  of  751/.  4$.  6d.j  part  of  the  8000/.,  had  been 
lost  in  consequence  of  such  investment  as  before  men- 
tioned. 

The  Defendant  Sewell  took  exceptions  to  the  Master's 
report. 

Mr.  Pefkberton  and  Mr.  Sharpe^  in  support  of  the  ex- 
ceptions, contended  that  a  trustee  should  not  be  charged 
with  the  deficiency  of  a  security,  when  that  deficiency 
has  been  occasioned  by  the  depreciation  of  agricultural 
produce,  and  by  a  diminution  in  the  value  of  the  pro- 
per^, arising  from  special  circumstances  which  could 
not  have  been  foreseen;  and  they  relied  on  the  authority 

given 


M  CMSa  US  CHANCZST 

h9i 


its.  Bktemai  mui  Mr.  BmptS, 

Mr  Sfifd^tmL  ftrthr  PdinilinTi  Th 


jr4«.  !•,  7:1^  Mii^FTE  i0f  tA^  BoLU  "[ifier  sutzng  the  will,  the 

loMf  md  thf!  tcnniof  the  rtfefcnce} ; 


Tlw  Matter  has  (ooodf  tfajt,  with  refisrcDoe  to  the 
TfttueoTtbe  property  in  1815,  there  was  not  anffidcnt 
lnns9tMO€Ot  The  referenoe  gires  him  the  power  of 
miikijig  a  mticb  wider  ioquiiy;  bat  he  has  oonfined 
bimielf  to  the  questioo  of  raloe;  and  the  cause  now 
comef  on  upon  exceptions  to  the  Master's  report. 

A  question  might,  however,  be  made,  whether  a 
power  to  invest  actually  arose.  The  fiower  was  not  to 
commence  until  the  estate  was  clear,  and  all  realised, 
and  it  was  only  intended  to  secure  the  share  of  the 
residuary  legatees. 

Now,  it  is  clear  from  the  pleadings,  that  this  was  not 
an  ascertained  residue.  The  investment  of  1815  took 
place  beibre  the  estate  had  been  wound  up. 

[His  Honor  here  stated  in  detail  the  affidavits  as  to 
the  value.] 

Hie  Master  might  also  have  taken  into  consider- 
ation! that  the  will  gives  the  executors  an  authority  to 
lend  money  on  real  or  personal  securities.  Whether 
this  was  a  proper  investment,  or  not,  was  quite  open  to 
tha  Matter  to  inquire.    The  testator  intended  that  the 
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ctUto  9hpq]d  hare  th^  benefit  of  the  exooutprs'  difcre-  1685* 
tion;  but  they  lend  to  themselves.  Jn  tha  cam  pf 
Langsion  y.  Ollvoant  (a),  the  will  had  given  the  executors 
a  ppwor  tP  lend  oa  personal  aecuriQr*  The  loan 
was  witUn  the  tenna  of  tba  authority^  but  the  Court 
thought  that  the  authority  did  not  extend  to  aa  ao- 
QonunodrtiflUi  which  was  what  had  there  takau  plac% 
and  tb^  executor  was  held  liable* 

The«Q  exceptioosi  however,^  are  upon  the  question  of 
value%  The  result  being,  that  truat  money  to  the 
amouut  of  750^1  besides  interest^  is  lost»  the  burtbea  of 
proof  of  sufficient  value  liea  upou  the  executors.  To 
advance  two  thirds  is  admitted  to  be  within  the  rule 
of  ordinary  prudence;  but  that  ia  with  reference  to  pro* 
party  of  a  pennanent  valuct  as  freehold  land.  The 
vame  rule  does  not  apply  to  property  in  housest  which 
fluctuates  in  valuer,  and  ia  always  deteriorating. 

Clearly  twenty  years  havet  in  the  present  casei  elapsed 
between  the  investusient  and  the  kMn«  Twenty  yeary' 
wear  and  tear  of  a  house  necessarily  lessen  its  value. 
The  observation,  that  the  rule  as  to  lending  two  thirds 
is  good  only  with  reference  to  property  of  a  parmaient 
valuef  applies  particukurly  to  the  house  in  YarwunOi^ 
and  in  some  degree*  alao^  to  Seeker^  part  of  the  pro^ 
perty.  There  were  only  sixteen  acres  of  lands  Q0»<> 
prising  but  a  small  part  of  the  value  of  SSQO/.,  put  upeii 
hia  part  of  the  proper^  by  the  witnesses.  One  of  the 
witnesses  states,  as  a  cause  that  raised  the  value,  that 
there  was  only  one  other  wind-mill  there  in  1815, 
whereas  now  there  are  three.  You  cannot  say  that  that 
is  a  proper  investment  which  derives  its  value  from  the 
accidental  absence  of  competition  in  trade. 

There 

(a)  Coop.  33. 
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18S5.  There  is  no  evidence  of  a  valuation  having  been  made 

wH^     in  the  year  1815. 


SSWBLL. 


There  is  another  view  of  this  case,  which  is  not  strictly 
within  the  finding  of  the  Master;  namely,  that  the  rent 
o[  Seeker's  property  up  to  1816  was  250/^  and  after- 
wards 180/.;  so  that  one  year  after  the  investment  the 
annual  value  fell  so  much  as  70/.  Suppose  thb  invest- 
ment had  not  been  made  for  the  executors'  own  benefit* 
and  this  fall  had  come  to  their  knowledge ;  would  they 
have  permitted  the  money  to  remain  on  an  investment 
which  had  fallen  so  much  in  value  in  one  year?  The 
utmost  value  the  Defendant's  witnesses  put  upon  this 
part  of  the  property  in  1815  was  8500/.;  and  they  say 
that  property  of  that  description  is  estimated  at  twenty- 
five  years'  purchase.  Now,  250L  at  twenty-five  years' 
purchase  would  be  6250/L,  and  even  at  180/.  it  would 
be  4500/.  This  shews,  therefore,  that  there  is  a  great 
want  of  accuracy  in  the  statements  of  these  witnesses 
as  to  value.  So,  if  the  rent  of  the  house  was  only  50/.  in 
1815,  it  is  impossible  that  the  house  could  have  been 
worth  1200/. 


The  result  of  the  whole  case  is,  that  there  are  many 
grounds,  upon  every  one  of  which  these  parties  would 
be  liable,  even  if  I  did  not  think  that  the  Master  had 
come  to  a  right  conclusion  as  to  the  value;  but  I  think 
that  as  to  value  the  Master  has  come  to  a  right  con- 
clusion.    The  exceptions  must,  therefore,  be  overruled. 
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1885. 


CURRIE  IV  NIND.  Rolls. 

Nov.  14. 

1836. 

jyAVID  COOKES,  Esq.  by  his  will,  bearing  date  the       Jan.  is. 
Sd  of  Meof  1755,   derised  to  Stephen  Law  and  A  testator 
Peier  Garden,  and  their  heirs,  all  his  copyhold  mes-  copyhold 
foages  and  hereditaments  in  Low  Laifton^  within  the  estate  to  tmt- 
aaoor  of  BudckeUs,  in  the  county  of  Essex,  and  which  for  his  wife 

lie  had  sttrrendered  to  the  uses  of  his  will,  in  trust  for  ^^^  life^  with 

remainder  in 

his  arife  Mary  Cookes,  and  her  assigns,  for  her  life,  with  trust  for  such 

mnainder  upon  certain  trusts  for  the  benefit  of  the  [b^^d'a^*'^^ 

testator's  children ;  but  he  directed,  that  if  he  should  point  by 

die  without  issue,  his  trustees,  or  the  survivor  of  them,  attested  by  ' 

should  surrender  the  said  copyhold  premises  to  the  use  ^^^^  ^^' 

-        ,  J   r  t_  J   nesses,  with 

of  spell  person  or  persons,   and  for  such  estate  and  remainder 

estates  aa  his  aaid  wife,  by  her  last  will,  or  any  deed  in  ^T^''*    ^^. 

•^  ^  wife  married 

writiiig  under  her  hand,  duly  executed,  and  attested  by  again,  and  she 

three  or  eiore  credible  witnesses,    should  direct  or  h"Ji^d*^fteJ 

appoint;  and,  in  default  of  such  appointment,  to  the  use  theirmam'age, 

of  the  testator's  brother,  his  heirs  and  assigns.  tested  by  d^ree 

witnesses,  in 
The  pursuance  of 
the  power, 
ypejpted  the  eitatcL  and  directed  the  surviving  trustee  of  her  former  hus- 
band's will  to  surrender  it  to  the  use  of  a  mortgagee,  in  trust  to  secure  the  sum 
ef  leool.  and  interest,  and  subject  thereto  to  ute  use  of  the  husband  and  wife, 
for  their  Joint  lives,  fuod  the  life  of  the  survivor,  and  after  the  decease  of  the 
son^vor,  m  case  there  should  be  any  daughters  or  younger  sons  of  the  marriage, 
ipoB  trust  to  sell  and  divide  the  produce  among  sudi  daughters  or  younger  sons ; 
tad  if  there  should  be  none  sucn^  then  upon  trust  to  surrender  the  estate  to  the 
use  of  such  persons,  as  the  wife  should  by  will  of  deed  attested  by  three  wit- 
■nwfi  appoint,  and  in  default  of  such  appointment,  to  the  right  heirs  of  the  wife. 
A  surrenaer  was  made  to  the  mortgagee  accordingly.  The  husband  and  wife  after- 
wards sold  the  estate,  and  the  mortgage  was  paid  off  out  of  the  purchase  monev; 
the  hushand  and  wife  ioined  with  tne  mortga^  in  surrendering  to  the  use  of  the 
purchaser,  and  they  all  released  to  him  all  uieir  interest,  by  a  deed  attested  by  two 
witames  only:  Held,  that  the  purciiaser  could  make  a  good  title,  by  the  assistance 
ff  the  statute  of  27  iStiz.  c,  4.  (against  voluntary  conveyances,)  without  shewing 
that  there  were  no  daughters  or  younger  sons  of  the  wife's  second  marriage. 

Vol.  I.  C 
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1855.  The  testator  died  without  issue.     Peter  Garden  died 

rif»«!y       '^^  ^®  lifetime  of  the  testator.     Stephen  Lam^  as  sur- 

«•  viying  trustee,  was  admitted  to  the  copyhold  premises. 

Mary  CookeSf  the  widow,  afterwards  intermarried  with 
TTiomas  Welchman  Wynne. 

By  an  indenture  of  the  16th  of  Naoember  111^  made 
between  T.  W.  Wynne  and  Mary  his  wife,  of  the  first 
part,  the  said  Stephen  Law^  of  the  second  part,  and 
Philip  Burton^  of  the  third  part,  And  attested  by  three 
witnesses,  reciting,  that  the  said  Philip  Burton  had  agreed 
to  lend  T.  W.  Wynne,  and  his  wife,  1600/.  upon  a  mort- 
gage or  conditional  surrender  of  the  copyhold  premises, 
it  was  witnessed  that  T.  W.  Wynne^  and  Maty  his  wife^ 
in  pursuance  of  the  will,  and  of  the  power  and  authority 
thereby  given  to  the  said  Mary,  did  appoint  the  said 
copyhold  premises  unto  and  for  such  uses,  estateii  in- 
tents, and  purposes,  and  under  and  subject  to  such 
provisoes  as  were  thereinafter  mentioned  concerning  the 
same.  And  in  order  thereto,  and  for  that  purpose^ 
the  said  T.  W.  Wynne,  and  Maty  his  wife,  did  direct 
and  appoint,  that  the  said  5.  Law  should,  in  pursuance 
of  the  said  will,  according  to  the  custom  of  the  said 
manor  of  Ruckholts,  alone,  or  jointly  with  the  said 
T*  W.  Wynne,  and  Mary  his  wife,  surrender  the  same 
premises  to  the  use  and  behoof  of  the  said  P.  Burton, 
his  heirs  and  assigns,  in  trust,  in  the  first  place,  ibr 
securing  unto  the  said  P.  Burton  the  sum  of  1600^  and 
interest;  and  subject  thereto,  to  the  use  of  the  said 
T.  W.  Wynne,  and  Mary  his  wife,  during  their  joint 
lives,  and  the  life  of  the  survivor  of  them  ;  and  after  the 
decease  of  the  survivor,  in  case  there  should  be  any 
daughter  or  daughters,  younger  son  or  younger  sons  of 
the  said  marriage,  in  trust  to  sell  the  said  copyhold 

premises. 
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premisesi  and  pay  and  divide  the  purchase  moneyt  after  1855. 
dedacdng  expenses,  unto  or  amongst  such  daughter 
or  daughters,  younger  son  or  younger  sonSf  if  more 
than  one  of  them,  in  such  shares  or  proportions  as  the 
said  T,  W.  Wj/nne^  and  Maty  his  wife,  or  the  survivor 
of  them,  should  by  deed  or  will  appoint;  and  in  default 
of  any  such  aj^intment,  to  divide  the  same  amongst 
such  children  equally,  if  more  than  one;  and  if  but 
one  such  child,  then  to  pay  the  same  to  such  one 
child ;  and  if  there  should  not  be  any  such  daughter 
or  daughters,  younger  sons  or  younger  son  of  the  said 
marriage,  living  at  the  decease  of  the  survivor  of  the 
said  T.  W.  Wynncj  and  Mary  his  wife,  then  upon  trust 
to  surrender  the  said  copyhold  premises  to  the  use  of 
such  person  or  persons,  and  for  such  estate  and  estates 
as  the  said  Afory,  wife  of  the  said  T.  W.  Wynncy  not- 
withstanding her  coverture,  or  whether  covert  or  not, 
should,  by  her  last  will,  or  any  deed  in  writing,  under 
her  hand,  duly  executed,  and  attested  by  three  or  more 
credible  witnesses,  appoint,  and  in  default  of  such 
qqx>intment,  then  to  the  right  heirs  of  the  said  Mary 
Wynne.  The  indenture  then  contained  a  covenant  by 
T.  W.  Wynne^  for  himself  and  wife,  to  indemnify 
SL  Iaod  against  any  consequences  of  his  surrendering, 
or  joining  in  surrendering,  the  premises  to  the  use  of 
P.  Burton. 

On  the  same  day  S.  Laco^  and  T.  W.  Wynne^  and  Mary 
his  wife  (she  being  first  solely  and  secretly  examined 
and  consenting,)  duly  surrendered  the  copyhold  pre- 
mises to  the  use  of  P.  Burton^  to  hold  to  him,  bis  heirs 
and  assigns,  upon  the  same  trusts,  and  to  and  for  the 
same  uses,  intents,  and  purposes,  and  subject  to  the  same 
powers,  provisions,  conditions,  limitations,  and  agree- 
ments, as  were  set  forth  in  the  last-mentioned  indenture ; 
and  at  a  court  held  on  the  10th  of  May  1775,  P.  Burton 

C  2  was 
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By  indenture  of  the  4tfa  of  Feirmary  1788, 
tween  T.  W.  Wyme  and  Mary  his  wife,  of  the  first  pflfft, 
the  sod  P.  BtirUm  of  the  second  pert,  Sammd  SmMk  of 
the  tUrd  pert,  end  NidUm  Sfgar  Pmry^fiat  feurtii 
port,  and  attested,  by  two  witnesaes  only,  Tedtnig  ZX 
Cockei%  will,  and  his  death  without  issue,  and  the 
admission  of  5.  Lgm  as  saniTing  tnBtee  of  the  will, 
and  reciting  the  indenture  of  appointment  of  the  16th 
of  Naoember  m^  and  the  surrender  of  the  same 
date  and  the  admission  of  P.  Burton^  and  redtiBg 
that  N.  &  Parry  had  parchased  the  copyhold  pr»> 
mises  for  the  sum  of  180<ML,  and  that  the  said  som 
of  1600I.  and  no  roore^  then  remained  due  to  the  said 
P.  BurUmj  it  was  witnessed  diat  in  consideration  of 
\6QtiLj  part  of  the  pardiase  money  of  1800/.  paid  to 
P.  Burtanj  and  of  900^.  residue  thereof,  paid  to  71  W. 
Wynne  and  Mary  his  wife^  with  the  privity  and  consent 
of  P.  Burton^  upon  the  trusts,  and  for  the  intents  and 
purposes  expressed  and  deckred  concerning  the  re- 
sidue of  the  monq^  to  arise  by  the  sale  of  the  said  copy*- 
hold  premises,  by  the  said  indenture  of  the  16th  of 
Naoember  1774,  being  the  same  considerations  as  were 
expressed  in  a  surrender,  made  the  day  precedii^,  by  the 
said  P.  Burton  and  T.  W.  Wynne  and  his  wife,  to  the 
use  oi  N.S,  Parry  and  his  heirs,  the  said  T.  W.  Wynne 
and  Mary  his  wife^  and  the  said  P.  Burton  (at  their  re* 
quest),  did  remise,  release,  and  for  erer  quit  claim  unto 
the  said  N.  S.  Parry^  his  heirs,  executors,  administratori^ 
and  assigns,  all  such  estate,  right,  titles  interest,  pro- 
perty, daim,  and  demand  whatsoerer,  as  they,  the  said 
T.  W.  Wynne  and  Mary  his  wife,  P.  Burton^  or  any  or 
either  of  them,  then  had  in,  to,  out  of,  or  upon  the  said 
copyhold  premises. 

On 
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On  the  19th  of  Fdnvary  1788,  a  bond  was  entered  1885. 
into  by  the  said  P.  Burton^  with  the  said  N.  S.  Parry^  in 
the  penalty  of  1000/.,  which  recited  that  under  the  deed 
of  1774,  the  sale  to  Parry  was  premature,  and  which 
was  conditioned  for  the  purpose  of  indemnifying  Parry 
against  all  claims  which  might  be  made  by  any  of  the 
children  of  T,  W*  Wynne  and  his  wife,  under  the  deed 
of  1774. 

At  a  court  held  on  the  11th  oijune  1789,  N.  S.  Parry 
was  admitted  upon  the  surrender  of  P.  Burton  and 
T.  W*  Wynne  and  Mary  his  wife* 

The  Plaintifis,  as  devisees  in  trust  under  the  will  of 
N.  5.  Parry f  sold  the  estate  to  the  Defendant,  who  re- 
quired evidence  that  there  were  no  daughters  or  younger 
sons  of  the  marriage  between  T.  W.  Wynne  and  his  wife. 
This  the  Plaintifl^  were  unable  to  furnish;  and  the 
Defendant  then  refused  to  complete  his  purchase. 

The  present  bill  was  filed  to  compel  a  specific  per- 
formance of  the  contract. 

Mr.  PemberUm  and  Mr.  Girdlestone  jun.,  for  the 
▼endors. 

The  settlement  of  1774  being  made  after  marriage 
was  purely  voluntary,  and  cannot  prevail  against  a  pur- 
chaser for  valuable  consideration.  Copyholds  have 
been  decided  to  be  within  the  statute  of  Elizabeth :  Doe 
denu  Tunstill  v.  BottrieU,  {a)  The  estate  has  been  held 
in  opposition  to  the  settlement  for  forty-six  years  with- 
out dispute.  The  money,  which  was  substituted  for  the 
estate,  was  exacdy  that  to  which  the  parties  would  have 

been  entitled. 

Mr. 

(a)  SB.Sf  AdoL\Z\. 
C  3 
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1835. 


Mr.  Preston  and  Mr.  Turner^  for  the  purchaser. 

If  the  Teudors  insist  that  the  deed  of  1774  is  void  as 
a  Toluntary  settlement,  they  are  driven  back  to  the  will ; 
of  the  power  under  which  there  was  afterwards  no 
execution.  The  children  claim  under  a  deed  executed 
by  three  witnesses  in  pursuance  of  the  will :  they  claim, 
therefore,  under  the  will.  In  a  case  under  the  statute 
of  the  27th  of  £^/z.,  this  Court  has  no  right  to  give 
a  purchaser  more  title  than  he  has  acquired  by  his 
purchase  deed.  A  married  woman  is  under  disability, 
except  with  regard  to  the  execution  of  a  power.  She 
cannot  be  bound  by  any  contract,  not  executed  in  the 
specific  mode  in  which  she  is  empowered  to  treat.  Then, 
the  vendors  claim  under  the  very  deed  they  attempt  to 
impeach :  they  derive  their  title  under  the  persons  who 
were  respectively  mortgagee  and  tenant  for  life  under 
that  deed.  A  feme  covert  is  not  within  the  27th  Eliz. 
when  she  has  the  fee,  nor  when  she  has  only  a  power. 
This  is  the  wife's  estate.  There  is  no  authority  that  a 
court  of  equity  will  rescind  a  transaction  entered  into  by 
zfeme  covert  with  the  concurrence  of  her  husband.  A 
surviving  wife  cannot  be  relieved  against  a  settlement 
made  during  coverture.  Then,  as  to  the  time  that  has 
elapsed.  No  time  ran  until  the  death  of  the  survivor  of 
the  husband  and  wife.  Children  are  not  the  only  objects 
who  could  claim.  The  wife  retained  a  power  of  ap- 
pointing to  the  estate  by  any  instrument  attested  by 
three  witnesses,  and  she  may  have  made  an  appointment 
after  the  execution  of  the  setdement  The  vendors  take 
their  title  wholly  under  the  limitations  which  are  sup- 
posed to  be  voluntary.  A  trustee  cannot  set  up  a  title 
adverse  to  the  trusts  of  the  settlement  under  which  he  is 
a  trustee.  The  Court  has  uniformly  refused  to  compel 
a  purchaser  to  take  a  title  depending  upon  the  de- 
struction of  a  voluntary  setdement,  which  may  be  made 

good 
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good  not  only  by  the  smallest  consideration,  but  even  by  1885. 
subsequent  consideration.  The  bond  of  1788  proves 
that  there  was  then  some  doubt  about  the  title ;  the  limit- 
ations may  not  have  been  spent.  The  effect  of  the 
statute  is,  that  the  deed  by  which  a  voluntary  settlement 
is  made,  is  absolutely  void  as  against  subsequent  pur- 
chasers. 

Mr.  Pembeiiofif  in  reply. 

If  the  settlement  in  this  case  is  not  to  be  considered 
voluntary,  then  no  post-nuptial  settlement  can  be  con- 
sidered voluntary.  It  is  not  to  be  presumed  that  a 
voluntary  settlement  has  been  made  good  by  matter  ex 
foU facto.  It  has  never  been  decided  that  the  Court 
will  not  enforce  a  specific  performance  because  the  tide 
depends  upon  the  destruction  of  a  voluntary  settlement. 
If  it  were  necessary  for  the  vendors  to  claim  under  the 
will,  the  Court  would,  in  favour  of  a  purchaser,  supply 
the  defect  in  the  execution  of  the  power  by  the  deed  of 
1788,  against  the  wife,  for  she  was,  as  to  the  power,  a 
feme  sole.  The  deed  of  1774  must,  in  favor  of  a  pur- 
chaser, be  read,  as  if  the  limitations  for  the  benefit  of 
the  children  had  been  omitted;  those  which  will  then 
remain  are  those  in  favor  of  the  mortgagee  and  the 
settlor  only.  It  will  not  be  said  that  the  limitation  to 
Mrs.  Wytme  in  fee  is  void.  If  the  limitations  in  favor 
of  the  children  are  to  be  struck  out  for  one  purpose,  they 
must  be  for  all. 


The  Ma8T£R  of  the  Rolls  (after  stating  the  deeds        isss. 
and  surrenders) :  •'•^  *^' 

The  purchaser  objects  that  the  rights  of  the  children  . 
of  Mr.  and  Mrs.  Wynne^  if  there  were  any,  are  not 
bound  by  these  deeds  and  surrenders;  first,  because 

C  4  the 
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IS$6.  the  deed  of  ITSS,  being  attested  by  two  wiUieMtt  onlTy 
if  not  a  good  ezecotioD  of  the  power  under  the  will  of 
1755;  iocoodlj,  bectote  the  aetllefnent  of  1774  being  of 
the  wife's  estate,  made  daring  eovertare,  is  not  toIoih 
tary;  thirdly,  because  a  married  woman  is  not  witbin 
the  statute  of  Elizabeth;  and,  finirthly,  because  Burtcm 
was  a  trustee  as  well  as  a  mortgagee;  and  as  the  pur- 
chaser took  from  him  with  notice  of  the  deeds,  he  took 
sulgect  to  all  the  prior  trusts. 

It  was  answered,  that  if  the  deed  of  1788  were  to  be 
considered  as  an  execution  oF  the  powers  in  the  will  of 
1755,  the  corenant  in  fiivour  of  a  purchaser  would 
supply  the  defect  of  the  witnesses,  but  that,  in  feet,  the 
deed  of  1774  had  exhausted  all  the  powers  reserved  in 
the  will;  and  the  deed  of  1774  being,  so  fer  as  the 
estates  of  the  children  were  concerned,  purely  volun- 
tary, was  capable  of  being  destroyed  to  the  extent  of 
such  interests  by  a  sale  to  a  purchaser  under  the  statute 
of  Elizabeth ;  and  that  the  deed  of  1 788,  and  the  sur- 
render made  to  effectuate  it,  had  defeated  the  voluntary 
settlement ;  and  acting  upon  the  estates  of  the  setdors, 
unaffected  by  the  estates  of  the  children  so  voluntarily 
settled,  gave  a  good  title  to  the  purchaser. 

No  case  was  cited  in  support  of  the  positions  main- 
tained by  the  purchaser ;  but  I  have  considered  the  se- 
veral points  made,  and  have  referred  to  the  authorities 
bearing  upon  them,  and  I  am  of  opinion,  first,  that  the 
circumstance  of  the  deed  of  1788  being  attested  by  only 
two  witnesses  is  immaterial,  so  far  as  regards  the  power 
under  the  will,  as  the  title  does  not  depend  upon  that 
deed  operating  as  an  execution  of  the  powers  reserved 
by  the  will,  all  those  powers  having  been  exhausted,  and 
new  estates  created,  bv  the  deed  of  1 774. 


Upon 


As  to  the  last  objection,  that  as  Burton  was  a  trustee 
for  the  objects  of  the  Tolantary  settlement,  therefore> 
the  purchaser  who  took  from  him,  with  notice  of  the 
trusty  is  a  trustee  {or  the  same  purposes;  if  it  were  to 
preraO,  it  would  present  the  operation  of  the  statute  in 
all  cases  in  which  there  was  a  trust.  The  answer  to 
the  objection  is,  that  the  statute  destroys  the  estate  as 
against  the  purchaser;  and  he  cannot,  therefore^  be 
affiscted  with  the  trusts  of  the  estate  so  destroyed.  I 
am,  dierebre^  of  opinion  agidnst  the  purchaser  upon  all 
the  pcmits  made. 

(d)  a  Mkmhi.  lois.  {b)  6B.^  Adol,  iJi. 
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Upon  the  second  and  third  objections  I  am  of  opi«  1836. 
nion,  that  the  property  in  question  being  the  pro- 
perty of  a  married  woman,  and  the  settlement  being 
made  during  her  coverture,  does  not  prevent  the  statute 
27  Eliz.^  from  operating  upon  it  Goodrighi  dem. 
Humfkreys  v.  Moses  (a),  is  decisive  as  to  this ;  and  no 
objection  is  made  to  the  surrender  as  not  being  suffi- 
cient to  pass  such  interest  as  the  wife  could  by  these 
means  part  with.  That  copyholds  are  within  the  statute 
is  now  fiiUy  established  by  the  late  case  of  Doe  dem. 
V.  Bottridl.  (6) 
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1855. 


Rous.  ALSOP  V.  LORD  OXFORD. 

Tbe coftoof       FAMES  8WETTENHAM  and  Jokm  Jndrem  were 
biito!&cofCi  emplojed  prior  to^  aod  in  the  year  18299  as  the  scdi- 


of  a  toficitor    citora  and  law  agents  of  the  sorriring  trustees  of  the 

bceooie  baak-  will  o(  Peter  Nightingale^  the  testator  in  this  canse. 

rujpCydoBot 

faAopcNiliii 


In  18299  SweUenham  and  Andrew  deliTered  their  bill 
^Snlmor^       of  costs  against  the  trustees  to  John  Alsqp^  who  was  the 

than  aftztfa      then  snrrifring  trustee  of  the  testator,  and  the  Pbdntiff 
fMurt  is  de-         -     ^i  • 
aoctedoa         inthu 


tasatiofi» 

altbouch  the 

attigDM  msj       The  Plaintifl^  on  the  12th  of  Febnuny  1829,  pre- 

hsTe  abided  ^^qi^  ^  petition  to  the  Master  of  the  Rolls  for  taxation 
by  thesr  of  tlie  bills  of  costs;  and  by  an  order  of  course  of  the 

solicttor.  Msme  day,  the  Plaintiff  submiuing  to  pay  to  Messrs. 

SweUenham  and  Andrew  what  should  be  found  due  to 
them  on  the  taxation,  the  taxation  was  ordered  in 
the  usual  manner.  Pending  the  taxation,  and  on  the 
24th  of  November  1829,  a  commission  of  bankrupt 
was  issued  against  John  Andrew^  under  which  he  was 
declared  a  bankrupt,  and  certain  persons  were  appointed 
assignees  of  his  estate.  The  taxation  in  the  Master's 
office,  however,  proceeded,  the  assignees  of  Andrew 
attending  before  the  Master  by  their  solicitor.  On 
the  17th  of  September  1881,  the  Plaintiff  died,  having 
appointed  three  persons  executors  of  his  will,  by  whom 
it  was  proved,  on  the  20tb  of  October  1881.  By  an 
order  of  course  of  the  lltb  of  Januart/  1882,  made  on 
the  petition  of  the  Plaintiff's  executors,  the  proceedings 
under  the  order  for  taxation  were  revived.  The  petition 
for  the  order  of  revivor  took  no  notice  whatever  of  the 

bankruptcy 
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bankruptcy  ofAndrem;  but  under  the  order  of  revivor  the        1 835. 
taxation  of  the  costs  was  continued  before  the  Master. 

On  the  2l8t  of  May  18S2,  a  ^fiat  in  bankruptcy  was 
issued  against  Saoettenham^  under  which  he  was  dedared 
a  bankrupt,  and  certain  persons  were  appointed  as- 
signees of 'hb  estate. 

The  taxation  of  the  costs  was,  neverthdess,  continued 
before  the  Master,  the  assignees  of  Swettenham  attending 
such  taxation  in  the  Master's  office  by  their  solicitor ; 
and  on  the  ISth  of  Februaty  183S,  the  Master  certified 
that  the  bills  of  costs  amounted  in  the  whole  to  the  sum 
of  2717/.  lis.  6(/.9  and  that  he  had  taxed  them  at  the 
sum  of  22B4tl*  lOs.  2 J.,  and  that  he  found  that  Swei" 
tenham  and  Andrew  had  received  from  time  to  time  oii 
account  of  their  costs,  sums  amounting  together  to 
1839{.  175*  6(2.,  and  that  there  remained  due  to  them  in 
respect  of  the  said  bills  of  costs  414/.  125.  8d. 

It  appeared,  therefore,  on  the  the  face  of  the  Master's 
report,  that  more  than  one  sixth  had  been  taxed  off. 

Shortly  afterwards,  one  of  the  Plaintiff's  executors 
died. 

On  the  10th  of  February  1835,  an  order  of  course  was 
obtained  at  the  Rolls,  on  the  petition  of  the  surviving 
executors  of  the  PlaintiH^  by  which  it  was  referred  back 
to  the  Master  to  tax  the  costs  of  taxation  of  the  bills  of 
costs  of  Swettenham  and  Andrew^  and  of  that  application 
and  incident  thereto ;  and  it  was  ordered  that  such  costs, 
when  taxed,  should  be  deducted  and  retained  by  the  pe- 
tioners,  out  of  the  sum  of  414/.  125.  8(/.,  certified  by  the 
Master  to  be  due  to  Swettenham  and  Andrew. 


The 
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The  sorviyfaig  cxooators  of  the  Plaintiff  bad  not  paid 
the  said  sum  of  41 4/.  I2s*  8d*  A  petition  was  now  pre* 
sented  by  the  assignees  of  AndreXD  and  of  Soaettehhanij 
prayipg  that  the  order  of  the  10th  of  February  1835 
might  be  discharged,  and  that  the  surviving  executors 
dijokn  Ahop  the  Plaintifl^  might  be  ordered  to  pay  to 
the  present  petitioners  the  sum  of  414/.  I2s.  Bd^  certified 
to  be  due  to  Swettenham  and  Andrew^  and  also  the  costs 
of  this  application. 

Mr.  PiggoU  and  Mr.  T.  Smythe^  for  the  petition. 

The  order  of  course  of  the  10th  of  February  last  is 
altogether  irregular.  The  client  has  no  right  under  the 
statute  8  G.  2*  r.  23.  s.  23.,  to  have  the  costs  of  taxation 
of  a  solicitor's  bill,  except  as  against  the  solicitor  per- 
sonally, even  although  more  than  one  sixth  may  have 
been  jtaxed  ofil  It  has  been  decided  that  the  client  has 
no  such  right  against  the  executors  of  the  solicitor :  In 
re  Cole  (a),  following  Weston  v.  Pod.  {b)  Assignees  of 
a  banknipt  solicitor,  ought  still  less  to  be  called  on  to 
pay  the  costs  of  taxation  than  executors,  because  they 
have  not  assets  enough  to  pay  creditors,  whereas  exe- 
cutors may  have  more  than  enough. 

It  is  true  that  in  the  cases  cited,  the  taxation  did  not 
oommence  until  after  the  death  of  the  solicitor ;  but  tlie 
bankraptcieB  in  this  case  happened,  pepding  the  taxation, 
and  the  assignees  of  both  bankrupts  went  on  with  it. 
The  liability  to  pay  the  costs  of  taxation  if  more  than 
one  sixth  be  taken  off,  is  a  species  of  penalty  upon  the 
acdicitor  himself. 

Mr. 

(o)  ^  iSifii.  i  St,  465.;  and  see         {b)  2  Strange^  1056. 
Wmatejfv.  MaMer,  5  M^  ^ 
Keeny  998. 
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Mr*  Pmbefim^  €ontnL  IBM, 

The  bilk  were  delivered  by  the  solicitors  before  they 
became  battkmpt,  and  they  undertook  to  stand  the 
taxation.  After  one  became  bankrupt,  his  assignees, 
and  the  solvent  partner,  made  common  cause,  and  a 
further  enormous  expense  was  incurred.  The  taxation 
proceeded  for  years*  The  other  partner  becomes  bank- 
rupt ;  then  his  assignees  adopt  the  proceedings,  and  go 
on  ^di  the  taxation.  The  order  for  taxation  was  made 
on  the  12th  oi February  1829;  the  first  bankruptcy  was 
on  the  24th  otNcvember  1829;  the  conclusion  of  the 
taxation  was  not  till  1883;  so  that  the  whole  expenses 
of  the  taxation  have  been  occasioned  by  the  assignees. 
Th^  adopt  the  proceedings.  Thb  case  does  not  cor- 
respond with  that  of  an  executor^s  not  adopting  the 
proceedings  for  taxation  already  commenced,  or  not 
being  active  in  those  proceedings.  There  are  cases 
subsequent  to  that  of  In  re  Ccie^  where  it  has  been 
been  decided  that  an  executor  is  only  to  stand  in  the 
place  of  his  testator.  The  act  does  not  impose  a  pe- 
nalty, but  gives  a  benefit  to  the  other  par^.  The 
taxation  was  persisted  in  for  the  benefit  of  the  assignees 
and  the  creditors  whom  they  represent. 

Mr.  Piggoitf  in  reply. 

As  the  Plaintifi^s  executors  chose  to  revive,  they  must 
revive  the  whole  proceedings,  and  take  the  responsi- 
bility. 


The  Master  qfthe  Rolls.  2>^.  94. 

It  is  much  too  late  now  to  contend,  that  the  provision 
in  the  statute  of  George  the  Second  is  to  be  extended 
beyond  the  party  himself  whose  bills  have  been  taxed. 
There  does  not  appear  any  very  sufiicient  reason  why  it 

should 
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1835; 


should  be  so;  but  it  has  been  so  decided  with  respect 
to  those  who  represent  his  personal  estate,  and  there  is, 
at  least,  as  much  reason  for  a  similar  determination  with 
respect  to  the  assignees  of  a  solicitor  who  has  become 
bankrupt*  The  ground  of  those  decisions  is,  that  this 
is  a  penalty  on  the  solicitor ;  and  if  he  has  got  out  of 
the  reach  of  the  Court  before  the  penalty  attaches,  it 
does  not  fall  on  his  estate.  All  the  cases  treat  the  act 
as  imperative.  The  Court  has  jurisdiction  only  to 
inquire  whether  the  act  applies  or  not. 


The  order  obtained  as  of  course,  must  therefore 
be  discharged  with  costs ;  and  the  balance  certified  by 
the  Master  to  be  due  upon  the  bills  of  costs  must  be 
paid  to  those  who  now  represent  the  solicitors'  estates. 
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18S5. 


Dee.i. 

In  re  SHORROCKS.  Before 

Lorda 

Ex  parte  WALLIS.  J^m  and 

BotAXQUBT. 

TTNDER  an  order  of  reference,  made  on  a  petition  The  Vio^- 
^    presented  under  1  JV.  4.  c.  60.,   the  Master  had  STSomZT 
found  that  the  person  named  in  the  petition  was  a  thorityto 
lunatic  trustee  within  the  meaning  of  the  act.     The  of  refo!ence    v 
order  of  reference  under  which  the  report  was  made  *"i^  '*"• 

was  pronounced  by  the  Vice-chancellor.  with  respect 

to  a  lunatic 
truitee. 
A  petition  was  presented  to  the  Lords  Commissioners 

to  have  the  report  confirmed,   and  for  consequential 

directions;   and  upon  the  hearing  of  that  petition,  it 

was  objected  that  the  proceedings  had  not  been  regular,. 

the  Vice-Chancellor  having  no  jurisdiction  to  make  the 

order  of  reference. 

Mr.  Girdlestone^  jun.  in  support  of  the  petition,  cited 
a  case  (a)  in  which  the  Vice-Chancelior  had  stated  that 
the  Lord  Chancellor  and  himself  concurred  in  opinion 
that  the  Vice-Chancellor  had  no  jurisdiction  under 
the  act  to  make  any  order  in  cases  of  lunatic  trustees 
or  mortgagees,  beyond  directing  the  reference  to  the 
Master  in  the  first  instance;  and  he  observed  that  it 
was  considered  in  the  Vice-Chancellor^s  Court  to  be  a 
settled  point  that  the  Vice-Chancellor  had  jurisdiction 
to  make  the  order  of  reference,  and  that  his  Honor  was 
in  the  habit  of  making  such  orders. 

The 

(o)  Anon,  8  Sim.  523. 
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1885.  The  Lords  Commissioners,  however,  on  looking  into 

-■^  ■  ^  the  act,  were  of  opinion  that  the  Vice-Chancellor  had 
SHoaaocKs.  no  jurisdiction  whatever  in  the  case  of  lunatic  trustees 
or  mortgagees,  and  that  the  present  proceedings  were 
irregular,  inasmuch  as  the  power  to  make  orders  in 
such  cases  could  only  be  exercised  by  the  person  or 
persons  for  the  time  being  entrusted  by  virtue  of  the 
king's  sign  manual  with  the  custody  of  the  persons  and 
estates  of  lunatics.  The  Court  therefore  directed  a 
reference  back  to  the  Master.* 

*  ExreUHone. 
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1886. 


In  the  Matter  of  COOPER.  '«»«• 

Jttu.  S. 

Before 

nnHIS  was  the  petition    of  the  commiltee  of  the    Lordt  Com- 

^    loimtiCs  estate.  ^^^ 

BOSANQUET. 

The  petition,  among  other  things,  stated  that  the  real  ^®  Court 

pn^rty  of  the  lunatic  was  of  a  very  complicated  de-  cept  in  a  very 

scription,  consisting  of  freehold  and  leasehold  estates  guo^orted^bv 

(on  some  of  which  were  built  a  great  number  of  cot-  affidavits, 

tages),  situate   in  various  counties,   and  in  the  occu-  rat  o^rdef ^''^ 

pation  of  upwards  of  eighty  tenants,  some  of  whom  authorising 
...a,  •II  •  '^'i    the  committee 

Claimed  to  be  entitled  as  tenants  in  common  in  fee  with  of  a  lunatic's 

the  lunatic  to  parts  of  such  estates,  and  some  of  whom  ^^}^  *?  act 

.11.  •         I       1  rt»  under  the 

also  refused  to  join  with  him  in  keeping  the  diiierent  opinion  and 

tenements  in  repair,  insisting  on  their  right  to  occupy  f^^w  ^^    • 

the  premises  at  certain   rents  and   on   certain   terms  the  manage- 

which  were  highly  disadvantageous  to  the  lunatic;  that  ^sute. 

several  deeds,  documents,  and   leases   relating  to   the  .  Where  the 

lunatic's  estates,  had,  many  years  ago,  been  deposited  in  ^  lunatic's 

the  Master's  office,  in  consequence  of  there  being  at  the  estate  have 

^  °  been  depo- 

time  no  committee  of  the  estate ;  that  for  want  of  the  sited  in  the 
opportunity  of  frequent  and  easy  reference  thereto,  the  ^^^^  ^^ 
petitioner  had  found  much  inconvenience  and  trouble  in  Court  will 
managing  and  in  ascertaining  the  extent  of  the  estates  ;  ^y^^^  ^^  y^^ 
that  from  the  complicated  nature  of  those  estates,  and  of  delivered  out 
the  lunatic's  affairs  generally,  and  the  dilapidated  con-  mittee  unJess 
dition  of  certain  parts  of  the  property,  and  the  changes  circumstances 
which  were  continually  taking  place  in  the  numerous  affidavit,sbew- 
tenants,  cases  were  constantly  arising  in  which  the  pe-  jlfg^admini^ 
titioner  felt  great  difficulty  in  acting  on  his  own  respon-  tration  of  the 

sibility  for  the  benefit  of  the  lunatic.  that  they 

Xhe  should  be 

placed  in  the 
custody  of  ttie  committee. 

Vol.  I.  D 
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18d6.  The  petition,  among  other  things,  prayed,  that  in 

,  \'  \,         all  minor  matters  relatincr  to  the  letting  and  manatee- 
In  the  Matter  ^,,         ..  j,..Tiir 

of  CooPKB.     ment  of  the  hmatics  estate,  and  wherem  the  Master 

might  not  think  it  necessary  to  have  the  specific  direc- 
tions of  the  Court,  the  petitioner  might  be  at  liiierty, 
under  a  general  order,  to  submit  from  time  to  time  such 
matters  to  the  Master's  consideration,  for  hia  •pinion 
and  advice  thereupon,  and  that  the  Master  might  be  at 
liberty  to  allow  and  direct  what  should  be  done  in  the 
matters  so  submitted  to  him,  upon  which  be  should 
not  think  it  necessary  that  such  specific  directions  should 
be  obtained ;  and  that  the  petitioner  might  be  at  liberty 
to  act  upon  such  opinion  and  advice  at  once,  without 
further  order  from  the  Court;  or,  otherwise,  to  obtain 
the  Master's  reports  with  respect  to  such  matters  from 
time  to  time,  with  a  view  to  procuring  the  specific  orders 
of  the  Court  thereupon;  and  that  the  Master  might 
have  liberty  to  make  separate  reports  on  such  matters ; 
and  also  that  the  deeds  and  documents  relating  to  the 
title  and  estates  of  the  lunatic  might  be  delivered  out 
to  the  petitioner. 

The  statements  in  the  petition  were  not  supported  by 
affidavit. 

Mr.  Piggoity  in  support  of  the  application,  submitted 
that  the  peculiar  nature  and  circumstances  of  the  luna- 
tic's property  were  such  as  to  warrant  the  Court  in 
making  an  order  of  the  kind  proposed.  Such  an  order, 
though  perhaps  unusual,  was  not  without  precedent; 
In  the  Matter  of  John  Bray,  ISth  April  1812;  In  the 
Matter  of  Sir  G.  P.  Turner,  9th  May  1827  {a) ;  In  the 
Matter  of  Webby  7th  June  18 SO.  The  order  in  the  first 
of  these  cases  directed  the  Master  to  inquire  and  certify 

whethei 
(o)  Skelford  on  Lunacy^  803. 
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whether  any  and  what  repairs,  alterations,  and  improve-        18S6. 
ments  were  necessary  and  proper  to  be  made  upon  the      ^  -  v «— ' . 
several  houses  and  buildings  on  the  lunatic's  estates     ofCoopEB. 
in  the  county  of  Northumberland^  and  what  would  be 
the  best  mode  of  doing  the  same,  and  what  sums  of 
money  would  be  proper  to  be  expended  thereon ;  and 
to  inquire  and   certify  whether  any   and   what  leases 
should  be  granted  thereof  respectively,  and  upon  what 
terms  and  conditions ;  and  that  the  Master  should  be 
at  liberty  td  make  separate  reports  of  any  of  the  mea- 
sures thereinbefore  directed,  and  to  state  special  cir- 
cumstances as  he  should  think  proper.  The  order  made 
in  the  lunacy  of  Webb  was  in  the  following  terms; — that 
in  all  minor  matters  which  may  occur  in  and  relate  to 
the  management  of  the  estates  of  the  said  lunatic,  where- 
in the  Master  might  not  think  it  necessary  to  have  tlie 
Lord  Chancellor's  specific  directions,  the  committees  of 
the  estates  of  the  lunatic  be  respectively  at  liberty  to 
submit  from  time  to  time  such  matters  to  the  Master 
for  his  advice  and  opinion  thereon,  and  that  the  Master 
be  at  liberty  to  allow,  authorise,  and  direct  what  should  , 

be  done  in  all  or  any  of  the  matters  which  should  be 
so  submitted  to  him,  upon  which  he  should  not  think 
it  necessary  to  have  any  specific  order  or  directions 
from  the  Lord  Chancellor;  and  that  the  said  com- 
mittees respectively  be  at  liberty  to  act  upon  the 
Master's  advice  and  opinion  thereon  at  once,  without 
further  order  from  the  Lord  Chancellor ;  or  to  obtain 
the  said  Master's  report  thereon  from  time  to  time  for 
the  Lord  Chancellor's  specific  order  and  directions  as 
to  the  Master  should  seem  most  expedient  and  ne- 
cessary; and  it  was  further  ordered,  that  the  Master 
should  be  at  liberty  to  make  separate  reports  from 
time  to  time  of  such  minor  matters  so  to  be  submitted 

to  him  as  he  might  think  fit. 

§ 

D  2  Lord 
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IH^$.  Lord  CoMMissiosn  Pkft»  said  be  wu  dcc 

Ifl^I^M^tf  poftd  to  grant  io  txttxmre  a  pover  to  the  MjBter  as 
«f  Coorea*  va*  prajed  b^  the  petition,  altboogfa  it  ceruizkif  ap- 
peared, that  in  Mxzie  caica  orders  of  a  similar  luDd  had 
been  msult.  With  respect  to  the  cottages,  hovever, 
such  an  order  might,  perhaps,  be  made,  if  a  proper  case, 
supported  bjr  affidarits,  were  broagfat  before  the  Court. 
The  title  deeds  could  not  be  delirered  out  of  Court, 
excc^  upon  an  affidarit  stating  circumstances  shewing 
it  to  be  necessary  to  the  proper  administration  of  the 
estate,  that  they  should  be  placed  in  the  custody  of  the 
committee.  No  such  case  was  established  at  present, 
and  therefore  that  part  of  the  prayer  of  the  petition  must 
also  be  refused. 
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ISSS. 


STIFFE  V.  EVERITT. 


Rolls. 
Nov.  27. 


^IR  JOHN  EVEEITT  gave  and  devised  all  his  real         1W6. 

and  personal  estate,  subject  to  the  charges  therein 

J  .A  testator 

mentioned,  to  trustees,  upon  trust  to  convert  the  same  mto  gave  his  re- 
money,  and  pay  and  apply  the  proceeds  in  three  equal  ^^^  e^^te 
shares,  one  to  his  son,  and  to  retain  the  two  other  shares  upon  trust  to 
in  trust  for  his  two  daughters,  Charlotte  Watts  (then  prl^ds,*and 
Charlotte  Everitt\  and  Elizabeth  E.  Stiffe  (then  Elizabeth  pay  the  pro- 
Everiit)^  their  heirs,  executors,  and  administrators ;  and  or  interest 

the  testator  declared  that  the  trustees  should  stand  pos-  ^l^^reof  to  the 

separate  use 
sessed  of  all  sums  of  money  which  should  under  his  will  ofhis  daughter 

be  payable  and  applicable  for  the  benefit  of  his  said  daugb-  c?uive  ofan 
ters,  for  the  sole  and  separate  use  of  his  said  daughters  husband  she 
respectively,  in  equal  shares,  during  their  respective  lives,  wSiouTpower 
free  and  independent  and  exclusive  of  the  debts,  control,  of  anticipa^ 
and  engagements  ot  any  person  or  persons  with  whom  a  power  to 
they,  or  either  of  them,  might  thereafter  intermarry :  *PP.^*"*  ^^^ 
upon  trust,  nevertheless,  to  lay  out  and  invest  the  same  fund,  such 
upon  the  securities  therein  mentioned,  and  to  pay  and  totak^e^effect 
apply  the  interest,  dividends,  rents,  and  profits  thereof,  onW  from 
from  time  to  time,  as  the  same  should  be  received  by  the  decease. 

trustees,  into  the  proper  bands  of  his  said  daughters  re-  ^^®  daugh- 

ter  who  at 
spectively  in  equal  shares,  but  without  any  power  of  an-  the  date  of 

ticipation  thereof  by  his  said  two  daughters  respectively ;  ^^  jjJJ^  i'  ^ 

the  receipts  alone  of  each  of  his  said  two  daughters  from  tor's  death, 

time  to  time,  after  the  same  interest  and  dividends,  rents,  ]^  aa^ 

issues,  wards  mar- 
ried, and 
joined  with  her  husband  in  petidoning  to  have  the  fund  transferred  to  him  abso- 
lutely, offering,  at  the  same  time,  to  execute  any  appointment  which  the  Court 
might  think  proper  for  that  purpose ;  but  the  Court  refused  to  make  any  order. 

SewMe,  a  husband  and  wife  cannot  effectually  dispose  of  the  life  interest  of  the 
wife  in  a  fund  not  settled  to  her  separate  use,  beyond  the  duration  of  the  coverture. 
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1885.  bsaesy  and  profits,  sboaid  bare  become  payable  to  them 
respectiTelj,  to  be  good  and  sufficient  discharges  iioC« 
withstanding  their  coTerture;  with  a  power  to  each  of 
the  daughters  at  anv  time,  whether  sole  or  married,  by 
deed,  or  by  last  will  and  testament  in  writing  attested  as 
therein  mentioned,  to  appoint  to  any  person  she  might 
think  fit,  but  to  take  effect  only  from  and  after  her  de- 
cease, and  without  prejudice  to  her  life  estate  and  interest 
therein,  the  whole  or  any  part  of  the  monies  or  property, 
constituting  her  third  part  of  the  testator's  residuary 
real  and  personal  estate  as  aforesaid. 

The  testator  died  in  January  1823,  and  was  surriTed 
by  bis  son  and  daughters,  of  whom  Charlotte  afterwards, 
in  January  1824,  intermarried  with  George  JVatiSj  with- 
out any  setdement  being  made  on  her  marriage;  and 
Elizabeth^  in  October  1827,  intermarried  with  the  Plaintiff 
WiUiam  Siife. 

A  suit  was  instituted  for  the  purpose  of  administering 
the  trusts  of  the  will;  and  the  sums  invested  and  ap- 
propriated by  the  trustees  to  answer  the  shares  of  the 
two  daughters  having  been  found  by  the  Master's  re* 
port,  a  petition  was  now  presented  by  Mr.  and  Mrs. 
WatiSf  alleging  that  the  petitioner  George  Watts  had 
become  entitled  in  right  of  his  wife  to  the  beneficial  in- 
terest in  one  third  share  of  the  testator's  residuary  real 
and  personal  estate,  or  the  produce  thereof  by  the  said 
will  limited  to  the  petitioner  Charlotte  Watts  during  her 
life ;  and  that  notwithstanding  the  direction  in  the  will 
that  the  same  should  be  held  in  trust  for  her  separate 
use  without  power  of  anticipation,  the  petitioner,  her 
husband,  had  now  full  power  to  dispose  thereof  for  his 
own  use.  The  petition  farther  submitted  that  the  peti- 
tioner Charlotte  Watts  was  entitled  to  make  an  immediate 
and  absolute  appointment  of  the  whole  of  her  share  of 

tl.. 
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the  testator's  residuary  property  ia  favour  of  her  hue-  1 885. 
bandy  and  that  upon  such  appointment  being  made,  the 
petitioner  George  Watts  being  also  entitled  to  the  pre- 
sent life  interest  in  the  same  share  during  the  life  of 
his  wife,  he  would  be  immediately  entitled  to  receive  the 
principal  to  his  own  use.  The  petitioner  Charlotte  Watts 
offered,  if  necessary,  to  execute  a  formal  appointment, 
although  she  submitted  that  she  had  suiBciently  ex- 
pressed her  wishes  upon  the  subject  by  joining  in  the 
petition. 

The  prayer  of  the  petition  was,  that  the  fund  repre- 
senting the  one  third  share  of  Charlotte  Watts^  should  be 
transferred  to  the  petitioner  her  husband  absolutely. 

A  similar  petition  was  presented  by  Mr.  and  Mrs. 
Stiffi^  and  was  heard  at  the  same  time. 

Mr.  BicJcersteth  and  Mr.  K.  Parker^  in  support  of  the 
petition  of  Mr.  and  Mrs.  Watts,  submitted  that  upon  the 
principle  of  the  recent  decisions  in  Massey  v.  Parker  (a), 
Newton  v.  Reid  (6),  Woodmeston  v.  Walker  (c),  and 
Brawn  v.  Pocock  {d\  the  clause  which  purported  to  give 
the  daughter  a  life  estate  to  her  separate  use  independent 
of  any  husband,  and  also  the  proviso  against  anticipation, 
were  altogether  inoperative  and  void,  inasmuch  as,  at 
the  time  of  the  testator's  death,  when  the  will  must  be 
considered  as  taking  effect,  Mrs.  Watts  was  a  single 
woman.  The  present,  therefore,  was  no  more  than  the 
common  case  of  a  husband  applying  to  the  court  to 
permit  him  to  reduce  into  possession  his  wife's  chose  in 
action,  and  the  wife  joining  in  the  application,  and  con- 
senting to  waive  any  equity  she  might  have  to  a  settle- 
ment out  of  it.     By  the  terms  of  the  will  Mrs.  Watts 

took 

(o)  2  Myine  4*  Keen^  174.  (c)  2  Ruit.  4*  Mylne,  197. 

\fi)  4  Sim.  141.  \d)  2  Ruu.  4*  M^fhw,  210. 
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f  $S5«  took  the  propertf  fior  her  life ;  as  she  also  took  mi  ab- 
M>lote  power  of  disposition  of  er  it  by  deed  or  wiD,  sob- 
ject  to  her  own  prerioos  life  estate,  her  life  estate,  coapled 
with  the  power,  gare  her,  in  eflect,  the  whole  interest 
in  the  property,  which  the  hosband  with  her  concor- 
rence  might  at  any  time  reduce  into  possession ;  Lj/tm 
r*  AshUm,  {a) 

Mr.  Girdlaicne  jan^  in  sopport  of  the  second  petition, 
cited  Anderjicn  ▼.  Daicson.  (&) 

Mr.  EliUrtan  and  yir,  Sialmanj  for  the  trustees,  referred 
to  Barton  v.  Briscoe  (c),  Parke$  t.  White  (</),  Jackson  t. 
Hobhouse  {e\  and  to  the  remarks  made  upon  Newton  y. 
lltid  in  Benson  r,  Benson  (g),  (a  case  which  had  been 
very  recently  affirmed  by  the  Lords  Commissioners),  and 
in  Knight  v.  Knight.  (A) 

Mr.  Girdlestone  sen.,  for  otiier  parties. 

The  Master  of  the  Rolls  said  that  the  doubt  he  felt 

was  one  which  the  authorities  cited  left  quite  untouched, 

namely,  how  far,  where  an  annuity  or  life  interest  in  a 

fund  was  given  to  a  married  woman  and  not  settled  to 

her  separate  use,  the  husband  with  her  concurrence  was 

capable  of  effectually  disposing  of  her  entire  life  estate, 

seeing  that  she  might  outlive  her  husband,  and  then,  as 

to  such  part  of  it  as  would  be  enjoyed  by  her  after  the 

coverture  determined,  her  interest  would  be  reversionary 

only.    He  should  be  glad  to  be  furnished  with  any  cases 

which  would  relieve  him  from  this  difficulty ;  but  unless 

some  authority  for  it  was  produced,  he  must  decline  to 

make  the  order. 

The 


(a)  1  Rhu.  4-  Mylnt^  188.  {e)  S  Mer.  483. 

(A)  15  fVr.55S.  {g)  6  Sm.  126. 

(c)JW.60J.  (A)6  5i».121. 
(<0  1 1  Ve$.  209. 
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jne  Lord    Chancellor  *  [after  stating  the  sub-        1836. 
stance  of  the  petition]. 


(a)  1  Busi,  1.  **  If  the  wife  has  an  anouitj  for 

(6)  5  Ruts.  65.  life  a  release  by  the  husband 

(c)  1  Bmu,  71.  o.     See  alio  does  not  bind  his  wife  if  she 

Com,  Dig.  Banm  and  Feme,  K.  survives.  R.  Mo,  589." 


When  this  petition  came  on  to  be  heard,  it  was  as- 
sumed that  the  only  question  was  the  authority  of  some  1^$^. 
late  decisions  with  respect  to  property  left  to  the  separate  *^<"*«  ^'* 
use  of  a  woman  not  married  at  the  time;  but  I  sug- 
gested another  difficulty,  namely,  with  respect  to  the 
power  of  the  husband  to  dispose  of  his  wife's  life  interest 
when  not  settled  to  her  separate  use;  and  the  petition 
stood  OTer  for  the  purpose  of  enabling  the  petitioners' 
counsel  to  produce  cases  in  favour  of  such  right.  I 
have  since  been  informed  that  no  such  cases  are  to  be 
found.  It  is,  I  believe,  certain  that  there  are  none ;  and 
the  question  is,  whether  consistently  with  the  doctrine 
established  in  Purdta  v.  Jackson  {a)  ^  and  Honner  y. 
Morton  (i),  any  such  power  can  exist.  This  very  point 
is  just  alluded  to  in  a  note  to  Purdew  v.  Jackson  (c), 
but  there  is  no  decision  upon  it.  I  do  not  see  how, 
consistently  with  the  cases  of  Purdew  v.  Jackson  and 
Honner  v.  Morton,  the  husband  can  make  a  title  to  such 
of  the  dividends  of  the  fund  as  may  accrue  after  his  own 
death  and  during  the  life  of  his  wife  surviving  him. 

In  the  absence,  therefore,  of  any  authority,  and  with** 
out  any  argument  in  support  of  the  claim,  I  cannot 
make  the  order  prayed.  If  the  case  should  come  for- 
mally before  me  to  be  argued,  I  shall  give  it  every  at- 
tention ;  but  as  the  matter  now  stands  the  order  must  be 
refused. 

*  His  Lordship  heard  this  case  judgment  on  it  until  after  he  be- 
at the  Rolls,  but  did  not  deliver      came  Lord  Chancellor. 
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1855. 


Roixj.  WILSON  r.  TODD- 

Nov.  4. 

THIS  purported  to  be  a  sopplemental  soil  instHoted 
for  the  purpose  of  prosecuting  a  tomier  suit,  and 


oitori  to  here  |j^  decree  made  therein, 
aurtator^t 

SSJjtotbe  Th®  original  bill  was  6led  against  Todd  and  iiitfife^ 
trusu  of  the  the  surriying  executors  and  trustees  under  a  will,  against 
Z^Mng  ^  person  who  was  supposed  to  be  the  l^gal  personal 

€tnmnm>  representative  of  Tinier,  a  deceased  trustee  and  exe- 
cooDts  ftU^ged  .  •      1  • 

to  have  been     cutor,  and  against  other  parties  interested  in  the  admi- 

^^Ided'fae^^  niitration  of  the  testator^s  estate.  It  alleged  that  during 
tween  theOe*  his  lifetime  Tinker  had  been  the  principal  and  acting 
a  deceitfed'  trustee  and  executor,  and  that  some  time  after  his  death 
co-executor,  |he  Defendants,  his  co-executors  and  co-trustees,  had 
at tfa«hinriiig  come  to  a  settlement  with  his  personal  representative 

that  the  per-     q^  jJj^  footinff  of  there  beinir  a  balance  of  698/1  due  to 

fonal  rcpre-  °  ° 

sentatiTe  of      him  from  their  testator^s  estate,  although  in  point  of  &ct 

^i^c^m^tL  ^^  balance  was  the  other  way ;  and  it  prayed,  among 

not  a  Defend-  other  things,  that  the  will  might  be  established,  and 

decree  then  ^^^  trusts  thereof  carried  into  effect;  that  an  account 

niade,thare-  might  be  taken  of  the  testator's  personal  estate,  and 

the  account  a1*o  of  the  rents  and  profits  of  his  real  estate,  received 

^tA^u ofthe  ^^  ^^^  DefendanU  Todd  and  HaUUey,  and  by  Tinker 

Defendants,  respectively,  and  of  the  application  thereof;   and  that 

SSi^Md  '^^  »"^^  account  the  Defendants    Todd  and  HaUily 

directed  that  might  be  charged  with  the  698/.  so  alleged  to  have  been 
the  account  .  . 

settled  with  improperly 

the  deceased 

executor  should  not  be  disturbed.     The  same  Plaintifis  afterwards  filed  a  bill 


directed  by  the  former  decree  might  be  prosecuted,  and  that  an  account  might  also 
be  taken  of  the  receipts  of  the  deceased  executor :  Held,  on  the  demurrer  of  the  as- 
signees of  the  bankrupt  executor,  that  the  suit  for  the  last-mentioned  purpose,  not 
b^g  supplemental,  was  irregular. 
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improperly  paid  by  them  to  Tinker^  as  also  with  what 
was  due  from  him  to  the  testator's  estate  at  the  time  of 
bis  death. 

When  the  original  suit  came  to  a  hearing  it  was  found 
that  the  personal  representative  of  Tinket'  was  not  before 
the  Court;  and  a  decree  was  therefore  made  by  which 
it  was  declared  that  a  sum  of  5850/.  by  the  will  directed 
to  be  raised  was  not  to  be  raised  by  sale  or  mortgage 
of  the  testator's  real  estate,  but  by  an  accumulation  of 
the  apnual  rents  and  profits  thereof;  and  the  master 
was  directed  to  inquire  and  state  when  first  the  said 
^um  might  have  been  raised  by  such  accumulation  of 
the  rents  and  profits  which  had  been  received  by  Tinker 
deceased  and  by  the  Defendants  Todd  and  HaUila/,  or 
which  without  the  wilful  default  of  the  Defendants  since 
they  had  undertaken  the  execution  of  the  trusts  might 
have  been  received;  and  in  making  such  inquiry  the 
Master  was  not  to  disturb  the  accounts  of  Tinker  the 
deceased  trustee,  and  the  Defendants  were  to  have  credit 
ibr  the  sum  of  698/.  paid  by  them  to  the  personal  re- 
presentative of  Tinker.  After  this  decree  had  been 
prosecuted  for  some  time  in  the  Master*s  ofiice,  the 
Defendant  HaUHey^  in  the  month  of  October  18S4,  be- 
came a  bankrupt,  and  assignees  were  duly  appointed  of 
his  estate  and  effects. 


1885. 


The  present  bill)  which  was  filed  by  the  Plaintiffs  in 
the  priginai  suit,  after  setting  forth  tlie  before-mentioned 
fiv^ts,  stated  that  no  personal  representative  of  Tinker 
had  been  before  the  Court  at  thq  hearing,  or  in  any  other 
stage  of  the  original  cause ;  but  that  administration  de 
bonis  nan  had  lately  been  taken  out  to  him  by  the  Defend- 
ant Hardy.  It  then  went  on  to  pray  that  this  might  be 
deemed  to  be  supplemental  to  the  original  suit,  and  that 
the  Phuntiffii  migbl  be  declared  entitled  to  the  same 

relief 
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relief  against  the  Defendants,  the  assignees  o{  HalliUif^tA 
they  might  have  had  against  Halliley  himself;  that 
the  accounts  sought  by  the  original  bill,  and  the  inqui- 
ries directed  by  the  decree  thereupon  might  be  prose- 
cuted in  like  manner  as  between  the  parties  to  the  ori- 
ginal suit;  that  an  account  might  also  betaken  of  the 
personal  estate,  as  well  as  of  the  rents  and  profits  of 
the  real  estate  of  the  testator  come  to  the  hands  of  Tinker^ 
aud  of  the  application  thereof,  and  that  the  Plaintiffs 
might  be  at  liberty  to  use  such  accounts  in  the  prosecu- 
tion of  the  inquiry  directed  by  the  original  decree. 

The  Defendants,  the  assignees  of  HaUiley^  put  in  a 
demuri-er  to  so  much  of  this  bill  as  sought  an  account 
of  the  receipts  of  Tiiiker^  the  deceased  trustee  and  exe- 
cutor, and  to  all  the  discovery  which  had  reference  to 
such  relief. 

Mr.  Bickersteth  and  Mr.  Garratt^  in  support  of  the 
demurrer,  submitted  that  the  matter  to  which  the  de- 
murrer applied  was  not  really  supplemental.  The  relief 
prayed  with  respect  to  the  account  of  Tinker^s  receipts, 
indeed,  so  far  from  being  supplemental  to  the  relief  given 
by  the  original  decree,  was  directly  contrary  and  opposed 
to  it ;  and  the  introduction  of  such  matter  was  neither 
more  nor  less  than  an  attempt  covertly  to  vary  the  decree 
which  had  been  made  upon  the  understanding  of  all 
parties  that  the  settled  account  between  Tinker's  estate 
and  the  surviving  trustees  was  not  to  be  disturbed,  and 
upon  a  distinct  waiver  on  the  part  of  the  Plaintiffs  of  all 
right  to  charge  the  Defendants  in  respect  of  any  sums 
which  might  be  due  from  Tinker  to  the  testator's  estate. 

Mr.  Pembertonj  for  the  bill. 

The  objection  is  that  Tinker^s  representative  is  now 
brought  before  the  Court ;  but  it  does  not  come  froiv 

ihi 
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the  party  who  is  alleged  to  be  improperly  made  a  1855« 
Defendant,  nor  does  the  demurrer  extend  to  that  part 
of  the  bill  which  brings  him  as  a  Defendant  before  the 
Court.  If  Tinker's  representative  does  not  object,  what 
right  have  the  other  Defendants  to  complain  ?  If  one 
Defendant  can  demur  on  the  ground  that  another  party 
has  been  improperly  made  a  co-defendant,  the  demur* 
rer  ought  to  go  to  the  whole  bill.  The  proper  course 
would  have  been  either  to  demur  for  multifariousness, 
or  to  refer  the  bill  for  impertinence.  Suppose  this  de- 
murrer allowed,  in  what  a  situation  would  the  cause 
stand  ?  There  would  then  be  before  the  Court  a  party 
whom  the  supplemental  bill  had  made  a  Defendant;  but 
all  that  part  of  the  bill  which  related  to  him,  or  sought 
relief  against  him,  would  be  struck  out 

The  absence  of  that  Defendant,  whom  it  is  now 
sought  to  bring  before  the  Court  by  supplemental  bill, 
must  have  been  the  ground  upon  which  the  decree  was 
made  in  its  restricted  form.  The  Defendants,  at  the 
hearing,  might  either  insist  that  the  suit  was  defective 
for  want  of  parties,  or  submit  to  such  decree  as  could 
be  made  in  the  absence  of  Tinket^s  representative: 
they  chose  the  latter  alternative.  In  the  then  state  of 
the  cause,  it  was  impossible  that  any  decree  should 
be  made  for  an  account  as  between  Tinker^s  estate  and 
his  co-trustees.  But  that  did  not  necessarily  preclude 
the  Plaintiffs  from  bringing  his  representative  before 
the  Court  by  a  supplemental  suit,  and  in  that  suit  pro- 
secuting the  rest  of  the  accounts  sought  by  the  original 
bill.  How  could  the  Court  make  a  binding  decree  as 
between  the  Plaintiffs  and  the  Defendants,  the  surviving 
trustees,  or  say  to  the  former.  You  shall  not,  in  this 
suit,  disturb  the  accounts  as  settled  between  Tinket's 
estate  and  his  co-trustees  ?  All  that  the  Court  could 
do,  and  all  that  it  intended  to  do,  was  to  postpone  the 

inquiry 
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1895.  inquiry  into  the  state  of  those  accounts  till  the  repre* 
sentative  of  Tinker  should  be  made  a  party.  Even  as*^ 
saming  that  the  restriction  imposed  by  the  terms  of  the 
decree  is  binding  and  imperative,  Tinker's  estate  cannot 
thereby  be  relieved  from  its  liability  to  the  testator's 
estate,  whatever  may  be  the  case  with  the  other  trustees* 

The  Master  of  the  Rolls. 

If  the  Plaintiffs  really  meant  to  make  any  case  against 
Tinker's  estate,  they  allowed  a  considerable  length  of 
time  to  elapse  before  the  original  bill  was  brought  to  a 
hearing.     If  not,  they  were  not  under  the  necessity  of 
making  his  deceased   representative  a  Defendant,  be- 
cause they  already  had  before  the  Court  the  parties  who 
represented  the   testator's   estate.      Having,   however, 
made  a  party  Defendant  whom  they  alleged  to  be  the 
representative  of  Tinker^  and  who  turned  out  not  to  fill 
that  character,  the  course  which  the  Plaintiffs  took  at  the 
hearing  was  to  abandon  the  remedy  against  his  estate ; 
and  they  might  have  so   framed  their  bill  originally. 
The  Court  then  made  the  only  decree  which,  under  the 
circumstances,  it  could  make,  —  a  decree  giving  effect 
to  the  settlement  between  those  representing  the  testa- 
tor's estate  and  the  estate  of  the  deceased  trustee,  direct- 
ing  an  inquiry  as  to  the  time  at  which  the  sum  might 
have  been  raised,  but  not  disturbing  the  settled  accounts 
between  Tinker^s  estate  and  the  surviving  trustees,  who 
were  to  have  credit  for  the  sum  they  had  paid  to  TVfi- 
ker's  representative,  and   reserving    to  the  Court  the 
subsequent  consideration  of  what  was  ultimately  to  be 
done  upon  the  result  of  inquiry.     As  Tinker  was  no 
party  to  this  suit,  if  a  claim  were  hereafter  to  be  made 
against  his  representatives,  they  could   not  plead  this 
decree,  although,  as  far  as  the  other  Defendants  are 
concerned,  it  would  be  conclusive  as  to  any  account 
settled  between  them  and  the  estate  of  Tinker. 

The 
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The  course  now  taken  by  these  Plaintiff  has  not  1855. 
been  to  file  a  separate  bill  against  Tinket^s  represent- 
atiresy  in  which  case  there  might  have  been  a  difficulty 
either  in  proceeding  against  the  other  parties,  or  in 
leaving  them  out  But  this  bill,  though  supplemental 
as  to  the  rest  of  the  Defendants,  as  far  as  regards 
Tinker's  representative  is  an  original  bilL  How^  indeed, 
can  it  be  properly  supplemental  ?  To  be  entitled  to  that 
character  it  must  be  in  aid  of  that  which  the  Court 
has  already  done.  There  is  nothing  supplemental  in  its 
nature:  it  makes,  as  against  the  estate  of  Tinker^  an 
entirdy  new  case.  Whether,  if  a  new  biU  were  filed, 
these  parties  could  protect  themselves  against  being  made 
Defendants  in  it,  it  is  not  material  to  consider.  The 
Plaintiffi  say  their  object  is  to  have  these  additional  ac- 
counts taken  in  aid  of  the  inquiry  directed  by  the 
decree ;  but  by  the  decree  the  Court  has  already  said 
that  into  those  accounts  the  inquiry  shall  not  extend. 
How^  then,  can  the  Plaintifid  have  a  right  to  insist 
upon  prosecuting  that  inquiry  for  the  purpose  of  having 
accounts  taken,  which  the  original  decree  has  declared 
shall  not  be  taken  ? 

So  far,  therefore,  as  this  bill  seeks  an  account  of  the 
receipts  of  Tinker^  the  deceased  trustee,  it  is  quite  irre- 
gular, and  the  demurrer  must  be  allowed. 


1855. 
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Henry  Trjfy  one  of  the  Defendants,  pot  in  a  plea 
and  answer.  The  plea  was  over-ruled  by  the  Vioe- 
Chancellor,  and  his  order  was  affirmed  on  appeaL  Ex- 
ceptions to  the  answer  were  filed  on  the  10th  of  Ja* 
nuary  ]  885 ;  and  on  the  16th  of  the  same  month  an  order 
was  obtained  to  refer  the  answer  for  insufficiency. 

No  report  upon  the  exceptions  was  obtained,  within 
the  time  limited  by  the  twelfth  of  the  orders  of  1828. 

There  was  no  seal  between  the  long  vacation  of 
1835  and  the  first  day  of  Michadmas  term,  which  was 
Monday^  the  2d  of  Naotmber ;  but  the  Mce-Chancellor 
sat  from  the  21st  of  October,  in  his  own  Court,  for  the 
purpose  of  disposing  of  arrears  of  business  of  various 
kinds. 

On  the  27th  of  October^  the  Vice-Cbancellor,  upon 
the  motion  of  the  Plainti£^  made  an  order,  referring  it 
back  to  the  Master  forthwith  to  look  into  the  bill,  the 
answer  of  the  Defendant  Henry  Try^  and  the  excep- 
tions, and  to  certify  whether  the  answer  was  sufficient, 
notwithstanding  tlie  lapse  of  time  since  the  date  of  the 
order  of  the  16th  o(  January. 

An   examined   copy   of  the  order   was   left  at  th' 
Master's  office  on  the  16th  oiNaocmber,  and  a  warrar 

w; 
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^pvms  then  taken  out  to  proceed   upon   the  exceptions        1885. 
before  the  Master,  on  the  16th. 


The  Defendant's  solicitor  and  his  clerk  attended  the 
warrant,  and  applied  for  two  months'  time  to  put  in  a 
further  answer,  which  the  Master  refused,  and,  at  the 
same  time,  he  enlarged  the  time  for  making  his  report 
upon  the  exceptions,  for  a  week. 

It  was  not  contended  before  the  Master,  that  the  time 
within  which  the  report  ought  to  have  been  obtained 
bad  already  expired* 

Another  warrant  to  proceed  upon  the  exceptions  was 
taken  out  on  the  part  of  the  Plaintiff,  which  the  De* 
iendant's  solicitor  refused  to  attend,  alleging  that  the 
whole  of  the  proceedings  of  the  Plaintiff,  subsequently 
to  the  delivery  of  the  exceptions,  were  irregular,  and 
that  the  time  for  proceeding  upon  the  exceptions  had 

pired  before  the  first  warrant  was  returnable. 


Tlie  Master,  on  the  27th  of  November  1835,  after  a 
further  enlargement  of  time  for  the  purpose,  made  his 
report,  by  which  he  allowed  all  the  exceptions,  and 
certified  that  further  time,  namely  to  the  date  of  his 
report,  was  necessary,  in  order  to  enable  him  to  make  a 
satbfactory  report 

A  motion  was  now  made  on  behalf  of  the  Defendant 
Tfy9  that  the  Master's  report  of  the  27th  of  November 
1835  might  be  taken  off  the  file  for  irregularity,  with 
costs,  and  that  all  proceedings  founded  upon  it  might  be 

stayed. 

* 

Vol.  L  E  Mn 
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1835. 


Amoeix 
wxscombb. 


Mr.  Pemberton  and  Mr.  Walker^  for  the  motion. 

As,  during  the  vacation  just  passed,  there  was  no  seal 
before  Michaelmas  term,  there  is  a  question  whether  the 
nineteenth  order  (a)  applies ;  but  even  if  it  does,  the 
fortnight  allowed  by  the  twelfth  order  expired  on  the 
Sunday^  the  15th  of  Ncroember ;  and  the  general  rule  is, 
that  Sutiday  is  to  be  counted  as  one  of  the  days. 


Mr.  Bickersteth  and  Mr.  Dixouj  contra. 

There  being  no  seal  before  Michaelmas  term,  the 
nineteenth  order  brings  us  to  the  first  day  of  term, 
Monday  the  2d  of  November.  Fourteen  days  after- 
wards would  be  the  16th. 

Mr.  Pembertofij  in  reply. 

The  question  is  simply  whether  the  Master's  certifi- 
cate is  regular  or  irregular.  It  was  the  first  seal  to 
these  parties,  within  the  meaning  of  the  nineteenth 
order,  when  they  obtained  the  order  of  the  27th  of 
October. 


The  Master  of  the  Rolls. 

The  general  rule  with  respect  to  all  these  orders  as 
to  time  is,  that  one  day  is  to  be  included,  and  the  other 
excluded. 

Mr. 

not  be  reckoned  in  the  com- 
putation of  time  which  is  aU 
lowed  to  a  party  for  amending 
any  bill,  for  filing,  delivering^ 
or  referring  exceptions  to  any 
answer,  or  for  obtaining  a  Mas- 
ter's report  upon  any  excep* 
tions.** 


(a)  The  1 9th  order  of  1828, 
as  amended  in  November  1831, 
is  fts  follows:  —  "  That  the  time 
which  occurs  between  the  last 
seal  after  Trimty  term  and  the 
first  seal  before  Michaeimat  term, 
and  between  the  last  seal  after 
Michaelmas  term  and  the  first 
aeal  before  HUary  term,  shall 
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Mr.  Pemberion.  18S5. 

li^  then,  the  first  day,  Monday^  be  included,  the  time       Anoell 

will  expire  on  Sunday.  ^^ 

Wescombb. 


The  Master  of  the  Rolls.  Dee.  i7. 

The  question  in  this  case  is,  whether  the  Plaintiff 
has  lost  the  benefit  of  the  Vice-Chancellor's  order  of 
the  27tb  of  October  by  the  lapse  of  time.  This  depends 
on  the  twelfth  and  nineteenth  orders.  [His  Honor  read 
these  orders.]  Now,  in  the  last  long  vacation,  there 
was  no  seal ;  the  first  day  for  regular  business  was  the 
2d  of  November^  the  first  day  of  term.  It  is  very  true 
that  the  order  proves  that  the  Vice- Chancellor  was 
sitting,  but  that  was  only  to  get  rid  of  arrears  of 
business  pending  before  the  long  vacation.  The  first 
question  which  might  be  material  is,  that  the  order  of 
reference  contemplated  by  the  twelfth  general  order 
cannot  be  considered  as  the  same  in  operation  for  this 
purpose  as  an  order  adversely  obtained,  because  the 
order  adversely  obtained  is  not  entirely  within  the 
control  of  the  person  obtaining  it,  whereas  the  usual 
order  of  reference  of  an  answer  for  insufficiency  is. 
This  being  a  special  order,  if  the  other  party  had  im- 
peded the  perfecting  of  it,  the  Court  would  not  allow 
him  to  take  advantage  of  the  general  order.  [His 
Honor  then  stated  the  subsequent  proceedings  from 
the  affidavits.]  There  could  not  have  been  a  question 
as  to  the  exceptions,  because  the  plea  had  been  over- 
ruled. We  must  assume  that  it  was  clear  to  demon- 
stration that  the  bill  had  not  had  a  full  answer. 

His  Honor  then  stated  that,  under  the  particular 
circumstances  of  the  case,  he  thought  that  some  of  the 
questions  raised  were  not  important,  and  that  the  rule 

E  2  was 
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1895. 


was  not  strictly  applicable  to  this 
proceeded, — 


case.     His  Honor 


A  question  was  made  in  the  argament  as  to  the  time 
at  which  the  fourteen  days  expired.  I  should  be  of 
opinion  that,  there  being  no  seal,  the  party  must  have 
had  till  the  2d  of  Naoember^  which  was  the  first  day 
of  term,  the  day  for  commencing  the  business.  Then, 
supposing  the  time  commenced  on  Monday  the  2d  of 
November^  when  would  the  fourteen  days  expire?  If 
the  first  day  were  not  to  be  included,  they  would 
expire  on  Monday  the  16th ;  but  if  the  first  day  were 
reckoned,  they  would  expire  on  Sunday^  and  the  Masters 
all  say,  that  in  such  a  case  the  party  would  have  till 
Monday  to  proceed,  {a) 

Motion  refiised  without  costs. 


(a)  See  MiBmm  v.  Lytler^  5  i^tm.  S^S,\  Mantun  v.  Bryan,  iM 
147.  and  1  Mylne  t  Keen,  453. 
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1835. 


RYLAND  V.  SMITH.  Rolls. 

Nov.  10,11. 
1856. 

'T^HE  facts  of  this  case  are  fully  stated  in  the  judg-      Jan.  i9. 

^    ment.  A  married 

woman  bemg 
entitled  under 

ne  Master  of  the  Rolls.  L1'!o'"«K* 

The  Plaintiff  in  this  case  is  the  widow  of  Richard  ofar^i£i^ 

Rdand,  who  became  bankrupt  in  December  1825,  and  hcrhu«band 
.  wrote  to  one 

died  in  December  1832 ;  and  the  question  is,  whether  the  of  the  exe- 

Plaintiff  is  entitled   to  the  several  sums  of  700/.  new  ^^f?' "f.  ^ 

ouMtins  tnat 

4  per  cents.,  3632.  6s.  StL  3  per  cents.,  and  21/.  25.  Long  the  stodc 
Annuities,   standing  in  the  names  of  the  Defendants,  transferred 
Smithy  Drucey  and  Saunders^  or  whether  all  or  any  part  into  the  names 
of  those  sums  belong  to  the  Defendants  Hankey  and  trustees  for 

Bickkt/i  the  assiirnees  of  her  husband.  ^®  ^k?s 

•^  °  separate  use, 

and  that  the 
Mrs.  Cawper  died  in  the  year  1824,  having  by  her  ^^j^t^^ 
will  given  one  third  of  the  residue  of  her  estate  to  the  himself.  These 
Plaintiff,  by  the  description  of  her  niece  Harriet  Ryland.  compliedwIS. 

James  Croft  and  Thomas  Hill  Mortimer  were  her  ex-  The  husband 

employed  part 

ecutors.  of  the  cash  in 

increasing  the 
amount  of  the 
In  the  month  of  April  1825,  the  executors,  having  stock.    He 

administered  the  estate,  apportioned  to  the  Plaintiff  as  becamcbank- 
her  share  of  the  residue,  the  700/.  4  per  cents.,  and  nipt  and  died: 
363/.  65.  8^.  3  per  cents.,  and   5/.  65.  Sd.  Long  An-  the  stock 
nuities,    and  the   sum    of  417/.  Ss.  llrf.   cash.    .This  transferred 
result  having  been  communicated  to  Mr.  Ryland^  the  cutors  was  not 

husband  of  the  Plaintiff,  he  wrote  and  sent  the  foUowins:  ^^^^^  i"^® 

°   possession  by 

letter  to  Mr.  Mortimer : —  the  husband, 

and  therefore 
<'  Dear  belonged  to 
the  wife  by 
surviTorship ;  but  that  the  assignees  under  the  bankruptcy  were  entitled  to  the  in- 
crease made  by  the  husband. 

E  3 
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18S5.  "  Dear  Sir, —  I  am  very  much  obliged  to  you  for  the 

lengthened  detail  of  Mrs.  Caxper's  will,  which  it  was  &r 
from  my  intention  to  have  given  you  the  trouble  of. 

*'  As  to  the  amount  of  Mrs.  Cawper's  bequest  to  Mrs. 
Bylandj  it  has  been  my  declared  wish  from  the  b^in- 
ningy  that  it  should  be  invested  in  the  public  funds  in 
the  names  of  trustees  for  her  sole  benefit,  independent 
of  her  coverture  as  my  wife.  I  engaged  the  three 
gentlemen  named  at  foot  as  those  trustees. 

**  I  request  the  fevour  of  you  and  Mr.  Crofts  therefore, 
to  transfer  her  share  of  the  «tock  at  the  bank  into  these 
names ;  or,  if  you  are  averse  to  that,  to  transfer  it  into 
my  name  alone,  who  alone,  I  conceive,  am  legally  en- 
titled, and  am  every  way  competent  to  give  you  a  dis- 
charge for  it;  but  I  beg  leave  to  decline  having  it 
transferred  into  Mrs.  IfylantTs  name  alone  at  the  Bank. 

^^  As  to  the  amount  of  the  four  East  India  Bonds, 
when  turned  into  money,  and  the  cash  remaining  at 
ChikTsj  when  you  are  prepared  to  divide  that,  it  would 
be  agreeable  to  me  that  you  should  invest  Mrs.  Roland's 
one  third  of  it  in  the  purchase  of  Long  Annuities  in 
the  names  of  her  trustees,  in  addition  to  the  51.  6s.  Sd. 
per  annum,  or  else  pay  it  to  me  in  money  that  I  may  do 
it  myself,  conceiving,  as  before  mentioned,  that  I  am 
the  person  alone  entitled  and  competent  to  give  you  a 
discharge. 

*^  I  am,  &c.         Richard  Byland. 

"  Joseph  Smithy  of  Gray's  Intij  Esq.,  Barrister  at  Law, 

and  a  Bencher  of  Gra^s  Inn. 
"  Charles  Druce^  jun.  Esq.,  of  BiUiter  Square j  Attorney 

at  Law. 
"  James  Ebenezer  Saunders^  Esq.,  Lawrence  Pountney 

LanCi  Cannon  Street. 

«  To  T.  H.  Mortimer,  Esq.'* 

The 
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The  executors  accordingly,  on  the  27th  of  April  1825, 
transferred  the  700/.  4  per  cents.,  S6S/.  65.  Sd.  S  per 
cents.,  and  5/.  65.  8^.  Long  Annuities  into  the  names 
of  Stnithj  Druce^  and  Saunders,  and  on  the  15th  of 
June  1825,  purchased  with  322/.  S^.  part  of  the 
417/.  5s.  ild.  a  further  sum  of  14/.  ISs.  ^d.  Long  An- 
nuities, which  they  caused  to  be  transferred  into  the 
same  names.  Upon  this  being  communicated  to  Mr. 
Stfland,  he  wrote  the  following  letter :  — 

*n  6th  June  1825. 
<^Dear  Sir, —  I  learn  at  the  Bank  that  the  Long 
Annuity  bought  yesterday  cost  S22/.  35.,  which,  de- 
ducted from  the  sum  referred  to  in  your  favour  just 
received,  leaves  95/.  2s.  lid.,  from  which  I  shall  be 
much  obliged  to  you  to  deduct  the  legacy  tax,  and  then 
to  send  me  your  draft  on  Child  and  Co.  for  the  ba- 
lance, which  will  settle  the  whole. 


1835. 


*'I  am  sorry  the  concern  has  so  much  intruded  on  your 
other  avocations.  Perhaps  you  can  excuse  me,  at  very 
near  fourscore,  —  and  my  friend  Mr.  Crqfi  cannot  be 
much  less,  —  for  having  been  so  urgent  in  settling  an 
account  wherein,  though  small,  a  future  trust  was  to  be 
created,  that  the  hand  of  mortality  might  have  rendered 
difficult,  if  not  impracticable. 

*^  I  am,  &c., 
«  T.  H.  Moi'Umer,  Esq."  «  Richard  Ryland. 

The  sum  of  95/.  25.  lid.  having,  by  the  deduction  of 
legacy  duty  and  some  small  payments,  been  reduced  to 
79/.  105.  5d.,  the  latter  sum,  as  it  appears,  was  paid  to 
Mr.  Byland  by  the  executors,  upon  which  he  wrote  to 
one  of  them  the  following  letter :  — 

'^  20th  June  1825. 
^'Dear  Sir, —  I  received  the  amount  of  your  draft 
at  Messrs.  Child  and  Co.'s  this  morning,  and  am  much 

E  4  obliged 
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obliged  by  the  trouble  you  have  taken  in  this  business. 
I  do  not  at  present  foresee  that  any  further  explanation 
is  necessary  than  I  have  had  from  Mr.  Craft.  The 
amount  invested  for  Mrs.  Byland  in  the  stock  produces 
her  60/.  per.  annum,  besides  the  balance,  which  I  have 
just  paid  her,  S5U  5s.  Sd.  in  money." 


It  would  appear  from  this  letter  that  Mr.  Byland  in- 
vested 24/.  55.  of  the  produce  of  the  draft  in  the  pur- 
chase of  1/.  2s.  Long  Annuities  which  were  transferred 
into  the  napes  of  the  same  trustees.  The  fact  of  the 
79/.  105.  Bd.  having  been  paid  to  him  is  clear.  From 
that  time  until  the  filing  of  the  present  bill,  the  Plain- 
ti£P's  title  to  the  income,  at  least  of  those  funds,  was 
not  questioned,  although  the  husband  became  bank- 
rupt in  December  1825,  and  died  in  December  1832; 
but  the  question  now  is,  to  whom  do  these  sums  be* 
long  ?  The  Plaintiff,  the  widow,  claims  them  by  sur- 
vivorship, as  never  having  been  reduced  into  the  pos- 
session of  her  husband ;  and  such  is  the  case  in  point 
of  fact,  except  as  to  the  24/.  5s.  invested  in  the  pur- 
chase of  the  1/.  2s.  Long  Annuities,  inasmuch  as  all 
the  other  sums  came  directly  from  the  bands  of  the 
executors  into  the  names  of  the  three  trustees.  But 
then  it  is  said  on  behalf  of  the  assignees  that  the  transfers, 
having  been  made  with  the  assent  and  by  the  direction 
of  the  husband,  amount  in  law  to  a  reduction  into  pos- 
session by  him.  If  this  were  so  generally,  it  would  be 
impossible  for  persons  holding  money  in  trust  for  a 
married  woman  to  make  a^  settlement  of  it  upon  her, 
with  the  consent  of  her  husband,  without  coming  into 
a  court  of  equity  for  that  purpose. 

The  question  of  right  cannot  depend  upon  whether 
there  was  a   more  or  less  ready  assent  by  the    hus- 
band, or  /ipon  any  speculation  as  to  whether  the  exe- 
cutors 
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cators  would  or  would  not  have  paid  the  whole  to  him  1885. 
if  he  had  demanded  it.  This  it  would  be  impossible 
to  ascertain,  and  it  would  be  too  dangerous  to  make 
the  rights  of  parties  depend  upon  what  they  might 
afterwards  say  upon  that  subject.  The  directing  or 
consenting  to  an  investment  consistent  with  the  wife's 
equities  cannot  be  considered  as  an  act  d^troying  such 
equities  by  being  a  reduction  into  possession ;  but  it 
was  argued  to  that  extent,  and  that  the  wife  therefore 
had  lost  the  benefit  even  of  a  settlement  out  of  those 
funds ;  and  it  wib  necessary  to  argue  the  case  to  that 
extent,  because  if  the  acts  do  not  amount  to  a  reduc- 
tion into  possession,  the  right  of  survivorship  accrues, 
as  the  assignee  cannot  stand  in  a  better  situation  than 
the  husband,  the  bankrupt. 

In  Watt  V.  TomUnson  (a)  the  question  arose,  with  this 
additional  circumstance,  that  the  stock  had  been  trans- 
ferred into  the  names  of  the  husband  and  another  person 
upon  the  trusts  agreed  upon.  Sir  fV,  Grant  decided 
that  this  was  not  a  reducdon  into  possession. 

In  Glaister  v.  Hewer  {b)  Lord  Eldon  puts  the  case  of 
money  of  the  wife  in  the  hands  of  trustees  invested  by 
agreement  between  them  and  the  husband,  in  the  joint 
names  of  the  husband  and  wife,  and  expresses  an  opi- 
nion that  that  case  would  not  be  within  the  statute  of 
James.  He  decided  against  the  claim  of  the  wife  in  the 
case  before  him,  because  the  money  had  actually  come 
to  the  hands  of  the  husband,  and  was  afterwards  in- 
vested. 

For  these  reasons,  and  upon  these  authorities,  I  am 
of  opinion  that  the  Plaintiff  is  absolutely  entitled  to  the 

whole 

(a)  16  Vet.  413.  (b)  8  Va.  8Q7. 
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whole  of  the  funds  in  question,  except  the  sum  of  1/.  25. 
in  the  Long  Annuities,  the  24/.  5s.  with  which  that  sum 
was  purchased  having  been  paid  to  the  husband  with- 
out any  condition ;  for  the  letter  of  the  16th  of  June 
1825  requires  a  draft  for  the  balance  to  be  sent  to  him, 
which  it  appears  was  done.  In  the  first  letter  to  the 
executors  an  option  is  given  them  either  to  pay  the 
money  to  the  husband  or  to  trustees,  and  a  promise, 
if  the  payment  should  be  made  to  him,  to  invest  the 
money,  but  in  the  letter  of  the  16th  of  June  1825 
there  is  no  such  option  or  promise. 

This  small  sum,  therefore,  I  think,  belongs  to  the 
bankrupt's  estate.  It  was  reduced  into  possession,  and 
invested,  without  consideration,  in  the  names  of  the  trus- 
tees, for  the  wife's  benefit.  The  assignees  having  so  far 
succeeded,  I  think  that,  as  to  them,  the  decree  must  be 
without  costs.  The  trustees  must  of  course  have  their 
costs  out  of  the  fund. 


Mr.  Bickerstethj  for  the  Plaintiff. 

Mr.  PeniberUm  and  Sir  J.  T.  Clartdgej  for  the  As- 
signees. 

Mr.  Teedf  for  the  Trustees. 
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LOGAN  V.  FAIRLIE.  (a)  Dec.  u. 

Before 
Lords  CofR- 

JOHN  HOME,  a  Major  in  the  service  of  the  East      mttkmen 
India  0)mpany,  bequeathed  the  residue  of  his  estate    Bo^nqust. 
and  effects,  both  real  and  personal,  to  his  brother,  James  ^  testator 
Home,  of  Broom  Home   in    the  county  of  Berwick^  retidentin 
and  his  sister,   Helen  Logatij  of   Tweed  Hall  in  the  ha^  all  hit 
same  county,  in  equal  shares,  if  they  should  be  living  ^^^'^^ 
at  the  time  of  his   decease ;    but   in   case    his  sister  queathed  his 

should  die  before  him,  leaving  children,  he  desired  that  ^^^^^^P^- 

'  ^  '  sonal  estate  to 

her  children  should  have  the  share  to  which  she  would  his  brother 
have  been  entitled  if  living,  share  and  share  alike ;  and  si',ter  j7°2;.  ^ 

he  appointed  David  Clark,  and  several  other  persons,  in  ^ual 

■  .  ^  shares;  but  in 

his  executors.  case  hu  sister 

should  die 
The  testator  died  at  Calctdta,  leaving  no  property  in  SJ^ot 
Great  Britain.      The  will  was  proved  at  Calcutta  by  children. 
CJari  alone^  and  was  never  proved  in   Great  Britain,  tor  who  was 

James  Home  survived  the  testator,  but  Mrs.  Losan  died  flw  resident 

m  /fioki,  hav- 
in  his  lifetime,  leaving  nine  infant  children  surviving  ing  proved 

her.     In  the  year  1819,  Clark,  who  was  a  partner  in  a  J^^-^IL'^^ 

house  of  agency  in  Calcutta,  remitted  7000/.,  part  of  the  residue  to  his 

testator's  residuary  estate,  to  Messrs.  Fairlie,  Bonham,  ^^^yf\^  J*" 

and  Co.,  his  correspondents  in  this  country,  with  the  letter,  iu 
CM  1  ^^  which  he  de- 

followmg  letter :  —  sired  the  a^t 

"  Calcutta,  27th  March  1819.      *?  appropriate 

the  fund  ac* 
<<  We  beg  leave  to  trouble  you  with  the  enclosed  bill  for  cording  to  the 

70002.,  at  six  months'  sight,  as  a  remittance  on  account  J^^^Jj^the" 

of  will,  bv  which 
(a)  8  Sim.  4*  Stu.  284.  it  would  be 

percdved 
that  half  went  to  J.  H.  and  half  to  H.  L,  or  her  children.  H.  L.  had  died 
in  the  lifetime  of  the  testator,  leaving  nine  infant  children.  A  suit  having  been 
instituted  by  the  children  against  the  agent,  and  abo  against  the  executor  and  «/l 
H.f  who  were  both  out  of  tne  jurisdiction,  for  the  purpose  of  having  a  moiety  of 
the  fund  secured:  Held,  that  no  legacy  duQr  was  payable  upon  such  moiety. 
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of  the  estate  of  Major  Home,  deceased,  late  of  this  esta- 
blishment, and  would  thank  you  to  direct  the  appropri- 
ation of  it  agreeably  to  the  annexed  extract  of  the  will^ 
by  which  you  will  perceive  that  half  goes  to  James 
Homcj  Esq.  ot  Broom  House  in  Bertmckshirej  and  half  to 
a  sister,  Mrs.  JLogan^  or  her  children,  obtaining  a  suf- 
ficient discharge." 

Fairlie^  Bonham  and  Co.,  without  making  any  deduc- 
tion for  legacy  duty,  paid  over  one  moiety  of  the  7000/". 
to  James  Home,  the  testator's  brother.  They  declined, 
however,  to  part  with  the  other  moiety,  without  the 
direction  of  the  Court  of  Chancery,  alleging  that  they 
had  no  instructions  from  their  correspondent  Clark  so 
to  do,  and  that  they  had  no  evidence  to  prove  either 
that  Helen  Logan  was  dead,  or,  if  that  were  the  case, 
who  were  her  children. 

The  bill  in  this  cause  was  then  filed  by  Mrs.  Logan^s 
nine  infant  children  againt  Fairlie,  Bonham,  and  Co., 
and  also  against  Clark  and  James  Home,  both  of  whom 
were  charged  to  be  out  of  the  jurisdiction  of  the  Court, 
and  it  prayed  that  the  sum  of  3500/.,  being  one  moiety 
of  the  sum  of  7000/.  received  by  Fairlie,  Bonham,  and 
Co.  from  Clark,  might  be  paid  into  Courts  and  invested 
in  the  funds,  and  that  some  person  might  be  appointed 
guardian  of  die  Plaintiffs  during  their  minorities,  and 
that  the  dividends  might  be  paid  to  such  guardian  for 
the  maintenance  and  education  of  the  Plaintifi&,  until 
they  should  respectively  attain  the  age  of  twenty-one, 
and  that  a  ninth  part  of  the  fund  might  be  transferred 
to  each  of  the  Plaintiffs  upon  his  or  her  attaining  that 
age. 

The  bill  prayed  no  account  of  the  testator's  estate. 


Under 
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Under  an  order  in  the  cause,  the  moiety  in  question 
\9B3  paid  into  Court,  and  invested  in  stock.  The  decree 
directed  inquiries  to  ascertain  whether  Mrs.  Logan 
was  dead,  and  what  children  she  left  at  her  decease ; 
and  liberty  was  given  to  Fairlte,  Bonham  and  Co.  to 
apply  to  the  Court  in  case  they  should  be  drawn  upon 
from  India  for  the  moiety.  The  Master  found  that 
Mrs.  Logan  died  in  the  lifetime  of  the  testator,  and  that 
she  left  the  Plainti£&,  her  nine  children,  surviving  her. 
By  the  order  on  further  directions  it  was  declared,  that 
the  nine  Plaintiffs  were  entitled  to  a  moiety  of  the  said 
sum  of  7000/. ;  and  it  was  ordered,  that  the  fund  in 
Court  should  be  carried  over,  in  equal  ninth  parts,  to 
their  respective  separate  accounts. 


18S5. 


One  of  the  Plaintifl&  having  come  of  age,  an  order 
was  made  for  the  transfer  to  him  of  his  share  in  the 
fund;  but  the  Accountant>General  refused  to  execute 
the  order,  without  the  production  of  a  receipt  for  the 
l^;acy  duty,  or  of  a  certificate  from  the  Legacy  Duty 
Office  that  the  duty  was  not  payable.  The  duty  was 
accordingly  paid,  upon  an  understanding  that  it  should 
be  refunded,  if  the  Court  should  be  of  opinion  that  it 
did  not  attach. 


Another  of  the  Plaintifis,  having  come  of  age,  pre- 
sented a  petition,  praying  that  the  Accountant-General 
might  be'  ordered  to  transfer  her  share  to  her,  without 
the  production  of  any  receipt  for  legacy  duty,  or  of  any 
certificate  relating  to  such  duty.  Upon  the  hearing  of 
this  petition,  on  the  18th  of  A2>rtl  1825,  the  Vice 
Chancellor  (a)  expressed  an  opinion  that  the  legacy 
duty  was  payable,  but  proposed  to  the  petitioner,  if  she 
were  dissatisfied  with   hb  Honor's  decision,  that  the 

judgment 

(a)  Sir  John  Leach, 
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1885.       judgment  of  the  Court  of  Exchequer  should  be  ob- 

*^ '~ '  ■  ^     tained  upon  the  point  {a)    As  the  legacy  duty  upon 

V.  each  share  amounted   to   the   sum  of  15L  only,   the 

Faibue.       petitioner  acquiesced  in  the  Vice  Chancellor's  decision, 

and  paid  the  duty. 

Six  others  of  the  Plainti£Ps  afterwards  obtained  the 
transfer  of  their  respective  shares,  under  orders  of  the 
Court,  the  legacy  duty  being  paid  upon  each  share. 

The  youngest  of  the  Plaintiffs,  having  now  come  of 
age,  presented  a  petition,  praying  that,  notwithstanding 
the  order  of  the  18th  of  April  1825,  and  the  subsequent 
orders,  it  might  be  declared  that  do  legacy  duty  was 
payable  on  the  said  moiety  of  the  said  sum  of  7000A,  or 
on  the  stock  in  which  such  sum  was  invested,  or  on  the 
present  petitioner's  share,  and  that  the  Accountant- 
General  might  be  directed  to  transfer  the  petitioner's 
share  to  him  without  the  production  of  any  receipt  for 
the  legacy  duty,  or  any  certificate  with  respect  to  such 
duty. 

Sir  Charles  JVethereU  and  Mr.  Garratt^  for  the  peti- 
tioner. 

The  case  of  Attomet/'General  v.  Jackson  (6),  in 
the  House  of  Lords,  has  overruled  the  decision  of 
Sir  John  Leach  upon  the  former  petition  in  this  cause. 
The  present  case  is  stronger  than  Aitomey-General  v. 
Jackson^  for  our  bill  does  not  pray  an  account,  but 
simply  seeks  payment.  The  decree  directed  no  ac- 
count, but  merely  an  inquiry  whether   the  testator's 

sister 

{a)  See  2  Sim,  4*  Stu.  29a  ton  v.  Forbes^  2  Cr,  4>  J,  582. 

(6)  8  BUgh^  15.    3  Tyrw.  982.      and  2  Tyrw,  554. 
S,  C,  in  Exchequer^  nom.  Jack' 
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sister  was  dead,  when  she  died,  and  what  children  she  1 B38. 
left.  The  present  suit  is  not  instituted,  as  Sir  John 
heach  seems  to  have  supposed,  for  the  purpose  of  ad- 
ministering the  fund,  but  merely  to  procure  the  applica- 
tion of  a  specific  sum  which  the  executor  had  appro- 
priated as  so  much  residue.  The  fund  in  the  present 
case  was  appropriated  in  India  by  a  division  into 
moieties«  It  was  argued,  for  the  Crown,  in  Jackson  v. 
Forbes^  in  the  Exchequer,  that  the  suit  in  Chancery 
was  equivalent  to  an  administration  in  this  country ;  but 
Lord  Lyndhiurst  said,  he  did  not  see  how  the  institution 
of  a  suit  in  Chancery  made  any  difference.  No  probate 
had  been  taken  out  in  this  country  in  the  case  of  the 
Aitomey-General  v.  Jackson* 

The  Solicitor^General  and  Mr.  John  Romilly^  for  the 
Crown. 

The  Lord  Chancellor,  in  giving  judgment  in  the 
House  of  Lords  in  Attomey^General  v.  JacArson,  expressly 
says,  that  the  decision  in  that  case  does  not  overrule 
any  of  the  former  cases  upon  this  subject,  and  that 
there  is  no  conflict  between  it  and  the  former  cases; 
because  the  facts  in  no  former  case  were  precisely  the 
same.  This  case  of  Logan  v.  Fairlie  was  much  insisted 
on  in  the  argument  of  Attomet/'General  v.  Jackson  g 
and  the  House  of  Lords  found  as  a  fact,  as  the  Court 
of  Exchequer  had  found  as  a  fact  before,  that  the  legacy 
bad  been  appropriated,  that  is,  in  fact,  had  been  paid, 
in  India*  The  Vice  Chancellor  found  as  a  fact,  in 
this  case  of  Logan  v.  Fairlie^  that  the  legacy  was  not 
finally  appropriated  in  India^  but  that  the  ultimate 
payment  and  appropriation  of  that  legacy  took  place  in 
this  country.  That  is  the  distinction  between  the  two 
cases.  The  70002.  was  remitted  to  Fairlie^  Bonfiam 
and  Co.,  with  directions  to  them  to  appropriate  it  in 

this 
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18S5.  this  country,  according  to  the  extract  of  the  will  which 
was  transmitted  at  the  same  time.  Upon  the  reference 
to  the  Master  in  Jackson  v.  Forbes^  he  found  as  a  fact^ 
that  the  executor  administered  the  estate  in  Induu 
The  whole  attention  of  the  Judges,  when  that  case  was 
argued  in  the  Court  of  Exchequer,  was  directed  to 
ascertain  whether,  under  the  particular  circumstances  of 
the  case,  the  testator's  funds  were  or  were  not  admi- 
nistered in  India.  They  came  to  the  conclusion,  that 
that  question  must  be  answered  in  the  affirmative ;  and 
it  followed,  of  course,  that  no  duty  was  payable.  The 
doty  may  be  payable  either  when  the  legacy  is  paid, 
or  when  it  is  retained  by  the  executor.  The  House  of 
Lords  must  be  understood  to  have  decided,  that  in 
Attometf^General  v.  Jackson^  there  was  a  retainer  by  the 
executors  in  India,  within  the  meaning  of  the  legacy 
duty  acts.  The  single  question  is.  Did  an  appro- 
priation take  place  in  India  ?  If  it  did,  the  duty  is  not 
payable ;  if  it  did  not,  the  duty  is  payable.  In  support 
of  the  proposition  that  there  was  not  an  appropriation 
in  India,  we  have  the  decision  of  Sir  John  Leach  in  this 
case  of  Logan  v.  Fairlie,  and  the  fact  that  the  House 
of  Lords  did  not  consider  that  their  decision  in  Attorney^ 
General  v.  Jackson  overruled  the  former  cases.  There 
is  a  distinction  between  probate  duty  and  legacy  duty. 
Probate  duty  is  a  tax  upon  the  trouble  of  getting  in  the 
assets,  and  does  not  attach  upon  property  which  is 
abroad  at  the  time  of  the  death  of  the  testator.  The 
legacy  duty,  however,  is  payable  upon  the  property 
when  brought  to  this  country  and  administered  here ; 
Attomey^General  v.  CockereU{a),  AUomey-General  v. 
Beaison.  (b)  It  is  true,  that  in  both  these  cases  there  was 
a  personal  representative  in  this  country,  but  the  decision 

in 

(a)  I  Price,  165.  (b)  7  Price,  560. 
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in  each  was  upon  the  question,  whether  the  proper^        1835. 
was  administered  here.  t   '  ' 

Logan 

V, 

In  cases  of  this  kind  the  question,  whether  there  was  ^^^^^^ 
an  administration  or  appropriation  abroad,  frequently 
depends  upon  very  nice  circumstances.  If  Mrs.  Logan 
had  been  living  at  the  time  at  which  Fairlie^  Bonham 
and  Co.  received  the  money,  and  they  had  paid  it  to 
her,  no  legacy  duty  would  have  attached ;  her  death 
rendered  a  suit  for  the  administration  of  her  share  ne- 
cessary ;  and  in  consequence  of  the  administration  in  that 
suit,  the  legacy  duty  is  payable.  This  is  the  distinction 
taken  by  Sir  John  Leach,  He  was  clearly  of  opinion 
that  the  personal  representative  was  a  necessary  party 
to  the  suit,  although  he  said  that  the  objection  had 
occurred  too  late  to  be  corrected.  He  treated  the 
present  suit  as  a  suit  for  the  administration  of  Mrs. 
LogafC%  share.  It  is  important  in  such  cases  as  the 
present  to  consider  not  merely  what  is  an  administra- 
tion of  the  fund,  but  also  what  amounts  to  an  appro- 
priation of  it  in  favor  of  particular  persons.  To  con- 
stitute an  appropriation  in  favor  of  particular  persons^ 
the  fund  must  be  laid  expressly  apart  for  the  parties 
intended  to  receive  it.  If  there  be  a  question  who  is 
entitled,  there  will  not  I)e  such  an  appropriation  as  to 
exempt  the  property  from  liability  to  the  legacy  duty ; 
Attomey*General  v.  Lady  Louisa  Manners  {a) ;  HiU  v. 
Atkinson  {b)\  Attorney-General  v.  Wood{c);  Coombey. 
Trist{d),  decided  by  Lord  Lyndhttrst  in  March  1835. 
Within  the  meaning  of  these  cases  there  was  no  ap- 
propriation hi  favour  of  the  present  petitioner,  until  his 
share  was  carried  over  to  his  separate  account.  Until 
that  time  the  share  now  in  question  was  only  assets  of 

the 

{a)  1  Price,  41 1.  (r)  2  Yo.  ^  Jerv.  890. 

(A)  2  Mer.  45.  \d)  p.  C9.  mjrik. 
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the  testator's  estate,  to  be  appropriated  as  the  Court 
should  direct.  If  Sir  Jo/in  Leaches  decision,  with  respect 
to  the  legacy  duty  in  this  case  be  not  confirmed,  the 
Court  must  either  decide,  in  opposition  to  Sir  John 
Leach's  opinion,  that  the  personal  representative  was 
not  a  necessary  party  to  this  suit,  or  the  Court  must 
overrule  the  cases,  including  Attorney-General  v.  Jack' 
son,  in  which  it  has  been  held,  that  where  the  personal 
representative  was  before  the  Court,  and  the  property 
was  administered  here,  the  duty  attached. 


Lord  Commissioner  Pepys  delivered  the  judgment 
of  the  Court,  as  follows :  — 


We  are  of  opinion  that  it  is  impossible  to  hold  that 
the  legacy  duty  is  payable  consistently  with  tlie  case  of 
Attorney^General  v.  Jackson.  It  is  not  necessary  to  re- 
view the  preceding  decisions,  because  that  case  is  binding 
upon  all  the  claims.  It  is  observable  that  the  argument 
of  the  Crown  in  the  Attorney^General  v.  Jackson  was 
never  put  so  high  as  to  include  this  case.  The  argument 
of  the  Crown  is  this ;  —  "If  the  administration  is  per- 
fected abroad,  and  nothing  remains  to  be  done  but  to 
hand  over  the  legacy  or  residue,  it  is  not  liable  to  duty; 
but  if  it  is  not  yet  fully  administered,  and  the  legacy 
remains  to  be  severed  from  the  general  estate,  or  the 
accounts  to  be  taken,  and  the  residue  ascertained  and 
divided,  the  duty  to  the  Crown  attaches.'* 

The  argument  l)efore  the  House  of  Lords  n«»umed, 
that  if  the  money  in  question  was  severed  from  the 
residue,  and  was  only  to  he  Applied  to  legacies,  there 
was  no  administration  in  this  country,  but  merely  a 
carrying  into  effect  the  intention  of  the  party  admi- 
nistering abroad,  and  handing  over  sums  appropriated 
for  that  purpose.  Here  is  a  sum  of  money  constitut- 
ing 
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ing  part  of  the  residue,  one  half  of  which  residue  is 
to  be  paid  to  the  testator's  brother,  and  Uie  other  half 
tb  his  sister,  and  if  she  is  dead,  to  her  children.  It 
is  quite  immaterial  in  what  words  the  party  in  India 
has  expressed  the  direction  to  the  parties  in  England^ 
whether  by  giving  an  extract  from  the  will  in  its  words, 
or  whether  by  assuming  the  language  of  the  will  as 
the  foundation  of  what  he  says.  The  directions  in  the 
letter  amount  to  this;  —  ^*  Here  is  a  sum  of  money 
which  we,  the  executors,  remit  to  you,  and  our  direc- 
tions are,  that  you  pay  one  half  to  the  brother,  an 
ascertained  person,  and  the  other  half  to  the  sister, 
if  alive,  and  if  not,  to  her  children."  It  is  impos- 
sible to  conceive  a  more  direct  appropriation  of  a  re- 
mittance than  these  directions  contain.  It  is  abso- 
lutely  necessary,  in  the  one  case,  that  the  appropriation 
should  be  confirmed  by  the  Court,  because  the  right 
to  receive  the  money  depends  upon  a  particular  event; 
but  here  is  a  severance  from  the  corpus  of  the  estate, 
a  remittance  for  a  particular  and  distinct  purpose. 


1835. 


Now,  the  decision  of  the  late  Master  of  the  Rolls 
would  create  a  difficulty,  if  we  were  proceeding  upon 
Logan  V.  Fairlie;  but  his  observations  are  consistent 
with  the  view  of  the  case  which  we  take.  He  says, 
*^  If  a  testator  die  in  India,  and  his  personal  estate  be  • 
wholly  in  India,  and  his  executor  be  resident  there, 
and  the  will  be  proved  there,  and  the  executor  remit 
to  a  legatee  in  England,  or  to  some  other  person  in 
England,  for  the  specific  use  of  the  legatee,  the  amount 
of  his  legacy,  I  am  of  opinion  that  the  legacy  duty  is 
not  payable  upon  such  remittance ;  inasmuch  as  the 
whole  estate  is  administered  in  India,  and  the  remit- 
tance is  in  respect  of  a  demand,  which  is  to  be  consi- 
dered as  established  there.  But  if  a  part  of  the  assets 
of  the  testator  is  found  in  England,  in  the  hands  of  the 
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agent  of  such  executor,  without  any  specific  appropria- 
tion, and  a  legatee  in  England  institute  a  suit  here  for 
the  payment  of  his  legacy  out  of  such  unappropriated 
assets,  then  such  assets  are  to  be  considered  as  adminis- 
tered in  England^  and  the  legacy  duty  is  payable  in 
respect  of  them."  How  it  was  that  the  late  Master  of 
the  Rolls  came  to  the  conclusion  he  did  upon  that  state 
of  circumstances  it  may  not  be  very  easy  to  discover ; 
but  he  states  the  rule  to  be  drawn  from  the  cases  in 
precisely  the  same  terms  in  which  it  is  considered  as 
being  now  established,  after  the  Attomey^Gena-al  v. 
Jackson^  namely,  that  if  the  property  be  severed  from 
the  corpus  of  the  estate,  and  nothing  remains  but  to 
pay  it  to  the  person  whose  right  had  been  ascertained, 
it  would  then  be  exempted  from  the  legacy  duty ;  but 
if  it  remained  in  the  hands  of  the  executor  unappro- 
priated, and  came  to  be  administered  in  England^  the 
duty  would  attach  upon  it. 


Now,  can  it  be  said  that  there  was  not  an  appropria- 
tion in  India?  The  letter  leaves  that  beyond  all  question; 
and  independently  of  the  Attomey-General  v.  Jackson^ 
there  would  not  be  a  doubt  upon  the  construction  of 
the  act;  but  after  that  case  it  is  impossible  to  make  it  a 
subject  of  argument.  There,  property  was  brought 
home  by  the  party  having  the  custody  of  it,  and  there 
was  no  specific  appropriation,  as  the  accounts  which 
were  directed  prove,  and  a  great  deal  remained  to  be 
done.  The  question  is,  whether  Attomey^General  v. 
Jackson  has  not  covered  this  case.  We  think  it  has 
covered  a  great  deal  more,  and  that,  therefore,  this  case 
is  necessarily  within  it. 


An  order  was  made  in  the  terms  of  the  prayer  of  the 
petition. 
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COOMBE  V.   TRIST.  March  27. 

JDICHARD  TRIST,  by  his  will,   bearing  date  the  A  testator 

21st  of  May  1794,  bequeathed  the  sum  of  10,000/.  gu^Tof  money 
to  trustees,  who  were  also  his  executors,  upon  trust,  as  to  A,  for  life, 

&rid  fliLGr  nGP 

to  one  moiety  to  pay  the  annual  interest  and  dividends  to  decease  to  her 
jinn  lU^erSj  afterwards  Ann  Venning,  when  she  should  ^l***^u^"'i?* 
attain  twent\'-one,  and  after  her  decease,  to  pay  the  prin-  appoiDt,  and, 
cipal  of  such  moiety  amongst  all  her  children  in  such  Lp^ininient 
manner  and  proportions  as  she  should  appoint ;  and  in  equally  among 
default  of  such  appointment,  then  on  trust  for  all  her  jrgn^ho  "jf 
children  equally  who,  if  sons,  should  attain  twenty-one,  »ons,  shoald 
or,  if  daughters,  should  attain  that  age  or  be  married;  one,  or,  if 

and  if  there  should  Ihj  no  such  children,  in  trust  as  she  <*aughters, 

*"®"'"  *^ttain 
should  appoint;  and  in  default  of  appointment,  then  for  that  age  or  be 

Sarah  Coombe  and  her  issue  upon  certain  trusts  therein  •'r*u"^l*  *ij 
mentioned.  The  testator  then  gave  the  other  moiety  of  have  no  such 
the  10,000/.  upon  other  trusts  for  Sarali  Coombe,  in  man-  according  to 
ner  therein  mentioned,  and  he  appointed  his  daughter  herappoint- 
Elizabetk  Trist  his  residuary  legatee.    Neither  Ann  Vcn-    default  of' 

nine  nor  Sarah  Coombe  was  related  to  the  testator  in  blood,  appointment, 
°  over.    Upon 

the  death  of 
The  testator  died  soon  after  the  execution  of  his  will,  'Jlf/^^l^''* 

'   suit  was  in- 
although  the  precise  time  did  not  appear ;  and,  in  a  suit  stituted  for 

instituted  by   the   parties  interested    in  the   legacy  of  having  thiTle- 

10,000/.,  a  decree  was  made  in  the  month  oijulu  1798,  e«7  secured; 

under  the 
whereby  the  rights  of  the  Plaintiffs,  Sarah  Coombe  and  decree  made 

jlfifl  in  that  suit  in 
the  year  1798, 
the  executors  paid  the  amount  into  Court,  and,  prior  to  November  1802,  the 
whole  of  it  was  invested  in  stock  iii  the  name  of  the  Accountant-General,  and 
placed  to  the*  separate  account  of  A,,  who  continued  to  receive  the  dividends 
during  her  life :  Held,  that  this  was  a  sufficient  payment  of  the  legacy  within  the 
55  G,  3.  c.  184.,  and,  therefore,  that  upon  i4.'s  death  in  the  year  1854,  the  parties 
interested  in  remainder,  who  were  the  children  of  ^.,  were  entitled  to  receive  their 
•everal  shares  of  the  fund,  without  producing  receipts  for  the  legacy  duty. 
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1835.  Ann  Vefining^  in  their  several  moieties  of  the  legacy  of 
10,000/.  were  declared,  and  the  usual  inquiries  and 
accounts  were  directed.  Under  this  decree  the  trustees 
and  executors  paid  into  Court  out  of  the  testator's  per- 
sonal assets  the  sum  of  10,000/.,  to  answer  the  amount  of 
the  legacy,  and  subsequently  in  pursuance  of  the  decree 
made  on  further  directions,  in  July  1800,  sums  amount- 
ing in  the  whole  to  75271.  I6s,  lOd.  3  per  cent  reduced 
bank  annuities,  being  the  total  amount  of  stock  pur- 
chased with  one  moiety  of  the  legacy  of  10,000/.  were, 
previously  to  the  month  of  November  1802,  carried  over 
to  the  separate  account  and  credit  of  Ann  Venning^  who 
received  the  dividends  from  time  to  time  accruing  thereon 
down  to  the  month  of  May  1834,  when  she  died,  with- 
out having  made  any  appointment  of  the  stock. 

By  an  order,  dated  the  5th  of  August  1834,  the  Mas- 
ter's report  finding  that  An7i  Vefinhig  left  eight  children, 
of  whom  seven  had  attained  the  age  of  twenty-one,  was 
confirmed ;  and  it  was  ordered  that  the  Accountant- 
General  should  sell  out  seven-eighths  of  the  said  sum 
of  7527/.  165.  lOd.  3  per  cent,  reduced  bank  annuities 
standing  to  the  account  of  Ann  Venning^  and  that  the 
monies  thence  arising  should  be  paid  in  sevenths  to  the 
seven  children  of  A7in  Venning  who  were  of  age. 

The  Accountant-General  sold  the  stock  accordingly ; 
but  he  refused  to  pay  over  the  respective  shares  of 
the  proceeds  until  proper  receipts  for  the  payment  of 
the  legacy  duty  were  produced.  And  a  petition  was 
now  presented  by  the  children  whose  title  had  been 
declared  by  the  former  order,  praying  that  the  Ac- 
countant-General might  be  directed  to  pay  to  the  peti- 
tioners their  several  shares  of  the  proceeds  of  the  said 
stock,  without  requiring  them  to  produce  any  receipt  in 
respect  thereof  for  the  duty  of  8/.,  or  any  other  duty 

imposed 
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imposed  by  the  55  G.  S.,  or  any  other  statute,  upon  18S5. 
legacies  bequeathed  to  persons  not  related  in  blood  to  ^'  '  ^ 
the  testator,  [a) 


Mr.  Jacob  and  Mr.  Girdlestone  jun.,  in  support  of 
the  petition. 

The  suit  was  instituted,  not  for  the  general  adminis- 
tration of  the  assets,  but  merely  to  have  a  fund  to 
answer  these  legacies  set  apart  and  secured.  The 
testator,  it  is  believed,  died  before  the  36  G.  3.  c.  52. 
was  passed,  although  that  fact  does  not  distinctly  ap- 
pear, and  is  not  very  material;  but  the  whole  of  the 
appropriations  were  certainly  made  many  years  before  the 
period  to  which  the  55  G.  3.  c.  184.,  imposing  the  present 
scale  of  duties,  applies ;  and  the  question  is  whether,  by 
means  of  those  appropriations,  the  legacy  was  paid,  de- 
livered, retained,  satisfied,  or  discharged  before  the 
Slst  day  of  Augusl  1815,  within  the  words  and  mean- 
ing of  the  last  legacy  act.  If  it  was,  the  prayer  of 
the  petition  must  be  granted.  What  are  the  circum- 
stances? The  Court,  having  full  authority  to  protect 
the  interests  of  the  cestuiqtie  trusts^  who  were  before  it 
in  the  character  of  parties,  as  well  as  of  any  ccstuique 
trusts  who  might  be  then  unborn,  and  acting  on  their 

behalf, 


(a)  The  statutes  afiecting  this 
question  are, 

36  (?.  5.  c.  52.,  imposing  a  duty 
of  «  per  cent,  in  the  case  of  le- 
gatees who  are  sU'angers  iu  blood 
to  the  testator,  but  which  at  the 
time  of  its  passing  (26th  April 
1796)  applied  only  to  legacies 
given  by  the  wills  of  persons  dying 
after  the  passing  of  the  act : 

55  G.  3,  c.  1 84.  schedule,  part 
third,  by  which,  for  every  legacy 
of  the  value  of  so/,  or  upwards, 


"  given  by  any  will  or  testa* 
mcntary  instrument  of  any  pcr<» 
son  who  died  before  or  upon 
the  5th  day  of  April  1805,  out 
of  his  or  her  personal  or  move- 
able estate,  and  which  shall  be 
paid,  delivered,  retained,  sa- 
tisfied, or  discharged  after  the 
31st  day  of  August  1815,"  a  duty 
of  8  per  cent,  is  charged  where 
the  legatee  is  a  stranger  in  blood 
to  the  deceased. 


V. 
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behalf,  directed  its  officer  the  Accountant-General  to 
receive  and  secure  the  fund  for  the  benefit  of  those 
parties ;  and  the  payment  to  him  must  be  just  as  good 
to  bind  those  for  whose  benefit  it  was  made,  and  to  dis- 
charge the  estate,  as  if  they  had  all  been  in  esse  at  the 
time  and  had  joined  in  giving  an  authority  to  receive 
the  money* 


The  appropriation  made  in  this  suit  amounted  to 
a  valid  and  effectual  payment  of  the  legacy  for  every 
purpose  whatsoever;  at  once  securing  the  interests  of 
the  legatees,  releasing  the  executors  from  liability,  and 
throwing  the  risk  of  a  fluctuation  in  the  value  of  the 
funds  on  the  parties  for  whose  benefit  it  was  directed. 
That  such  is  the  doctrine  of  the  Court  is  manifest  from 
the  fact  that  the  instant  an  appropriation  of  this  kind 
is  made,  the  legatees  take  all  the  risk  of  a  rise  or  fall 
in  the  stocks;  and  that  afterwards,  upon  a  common 
es  parte  petition,  they  are  permitted  to  obtain  possession 
of  the  fund  upon  establishing  their  identity  as  the  in- 
dividuals designated  in  the  will,  and  shewing  that  they 
have  attained  the  age  of  twenty-one.  The  decision  in 
Attoimey^General  v.  Manners  {a)  proceeded  upon  the 
ground  that  the  executors  had  made  no  distinct  ap- 
propriation of  a  fund  to  answer  the  particular  legacy, 
that  the  investment  made  was  in  their  own  names,  and 
that  in  point  of  fact  the  legacy  was  never  severed  from 
the  bulk  of  the  personal  estate.  In  Hill  v.  Atkinson  {b) 
however,  the  doctrine  is  fully  recognised,  that  a  payment 
or  appropriation  which  discharges  the  executors  is  a 
sufficient  payment  within  the  meaning  of  the  statute. 
Lord  Eldonj  in  that  case,  observed  that  the  executors 
had  thereby  effectually  devested  themselves,  and  he  rested 
his  judgment  expressly  upon  that  ground.     The  receipt 

of 


(a)  1  Price,  All, 


(6)  8  Mer,  45.     3  Price,  599. 
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of  the  Accountant-General  is  the  most  effectual  discharge  1835. 
which  the  executors  can  obtain.  In  Attoniey'General 
V.  Wood  {a\  where  the  question  was  again  raised  for  the 
purpose  of  having  the  decision  in  Attomey^General  v. 
Manners  reconsidered,  the  Court  of  Exchequer  came  to 
the  same  conclusion  as  in  the  previous  case ;  but  it  is 
clear  from  the  language  of  Chief  Baron  Alexander^ 
when  he  spoke  of  there  being  no  payment  and  no 
person  authorised  to  receive  the  legacy,  that  the  prin- 
ciple of  the  decision  was  the  same,  and  that  he  had 
no  intention  of  impeaching  the  judgment  in  HiU  v« 
Atkinson^  the  circumstances  of  which  are  in  direct  con- 
trast to  those  in  Attomey'General  v.  Wood. 

The  Attomey-General^  ((Sir  F.  Pollock)  who,  on  the 
the  part  of  the  Crown,  consented  to  be  bound  by  the 
decision  of  the  Lord  Chancellor  (6), )  Mr.  Wigram^  and 
Mr.  John  Romilly^  for  the  Crown. 

The  language  used  in  the  schedule  to  the  last  legacy 
act  {55  G.  S.  c.  184.)  must  be  construed  with  reference 
to  the  preceding  legacy  act.  The  real  question  therefore 
comes  to  be,  whether  the  payment  of  the  fund  into 
Court  by  the  executors  of  Mr.  Trist^  in  the  year  1798,. 
amounts  to  a  payment,  satisfaction,  or  discharge  of  the 
legacy  within  the  meaning  of  the  36  G.  3.  c.  52.  If 
it  does,  the  schedule  to  the  55  G.  3.  c.  184'.,  which 
speaks  only  of  legacies  *^  which  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged  after  the  3 1st  day  of 
August  1815,''  will  have  no  application  :  if  it  does  not, 
the  duty  will  be  regulated  by  that  schedule,  which,  in 
the  case  of  legatees  who  like  these  petitioners  are 
strangers  in  blood  to  the  testator,  fixes  a  rate  of  8/.  per 

cent. 

(a)  2  To.^J. S90.  (b)  See  2  Aiir.  223.   2  Sim.  4r 

Stu.  890. 
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cent,  upon  the  capital/ where  the  testator  died  before  or 
upon  the  5lh  of  April  1805. 

This  question  can  only  be  determined  by  minutely 
examining  and  comparing  the  different  provisions  of 
the  act  itself.  By  the  sixth  section  of  the  36  G.  3.  c.  52.  it 
is  enacted  that  the  duty  shall  be  paid  by  the  executor 
or  administrator,  as  well  upon  retainer  of  a  legacy  for 
his  own  l)enefit  or  the  benefit  of  another  person,  as 
upon  "  delivery,  payment,  or  other  satisfaction  or  dis- 
charge "  of  the  legacy.    The  twenty-seventh  and  twenty- 
eighth  sections  point  out   and  define  the  duties  and 
liabilities  of  executors  and  administrators,  and  impose 
penalties  upon  those  who,  being  bound  by  their  office 
to  see  the  duties  duly  paid,  are  guilty  of  neglect  in  that 
respect.     Cases,   however,   might  occur  in  which  the 
executor  would   be  unable  to  pay  the  whole  duty  at 
once,  as  for  example  where  the  rate  of  duty  payable 
in  respect  of  parties   taking  successive  interests,  was 
different;  and  therefore  it  is  provided  by  the  twelfth 
section,  that  when  the  same  rate  of  duty  is  chargeable 
on  all  the  persons  having  interests  in  succession,  the 
amount  shall  be  paid  at  once  out  of  the  corpus  of  the 
legacy,  as  in  the  case  of  a  single  person ;  but  where  the 
persons  taking  such  interests  are  chargeable  at  different 
rates,  then  the  payment  of  the  duty  shall  be  made  from 
time  to  time  as  the  different  legatees  successively  come 
into  receipt  of  their  respective  interests.     It  is  further 
enacted   by  the  13th  section,  that  such  duty  shall  be 
paid  or  deducted  by  the  persons  who  have  taken  upon 
themselves  the  burthen  of  the  execution  of  the  will, 
upon  payment,  or  other  satisfaction  or  discharge  of  the 
legacy  to  any  trustee  or  trustees  for  the  person  bene- 
ficially entitled ;  or,  if  there  be  no  trustees,  then  out  of 
the  capital  so  given,  upon  receipt  by  the  persons  so  en- 
titled in  succession  of  any  part  of  such  capital,  accord- 
ing 
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ing  to  the  amount  of  capital  which  shall  be  so  received. 
That  section  therefore  provides  for  the  case  of  trustees 
being  appointed  for  the  legatee.  The  25th  section,  in 
like  manner,  has  reference  to  the  case  of  a  suit  being 
instituted  for  the  administration  of  the  estate;  and  it 
empowers  the  Court  to  provide  for  the  due  payment  of 
the  duties,  and  directs  that  no  allowance  shall  be  made 
in  respect  of  any  legacy  without  due  proof  of  the  pay- 
ment of  the  duties  thereby  imposed. 


1835. 


Now  the  payment  of  the  fund  by  the  executors  into 
Court,  certainly  could  not  be  considered  as  such  a 
severance  of  this  particular  sum  from  the  bulk  of  the 
property  as  came  within  the  description  of  '^  a  pay* 
ment,  satisfaction,  or  discharge"  of  the  legacy,  spe- 
cified by  the  act  It  was  no  payment  to  or  for  the 
benefit  of  the  parties*  It  may  be,  and  in  Hill  v* 
Aikinson  {a)  it  was  held  to  be,  such  an  appropriation 
as  released  or  discharged  the  executor  from  further 
liability,  but  it  is  not  a  payment,  satisfaction,  or  dis- 
charge made  to  ike  legatee;  and  it  is  plain  from  the 
whole  scope  and  context  of  the  statute,  but  more  es- 
pecially from  the  special  provisions  directing  the  duty 
to  be  deducted  on  payment  to  trustees  for  the  parties 
beneficially  entitled,  or  on  receipt  by  those  parties 
themselves,  that  it  was  such  a  payment,  satisfaction, 
or  discharge,  which  and  which  alone  the  legislature 
contemplated.  The  Accountant-General  is  not  in  the 
situation  of  an  ordinary  trustee;  he  is  a  trustee  for 
all  parties  interested;  and  although  his  receipts  may 
discharge  the  executor,  the  fund,  so  long  as  it  remains 
in  Court,  even  though  appropriated  to  the  account  of 
particular  parties,  is  liable  to  be  recalled  or  shifted  as 
new   interests   arise  or   a  better   title  is   established. 

Appropriation, 

(o)  2Mer.45. 
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Appropriation,  therefore,  is  a  very  diiTerent  thing  from 
payment  to  or  receipt  by  the  party  entitled ;  and  so  the 
legislature  felt  when  it  directed  that  no  allowance  should 
be  made  by  the  Court  in  respect  of  any  legacy  without 
due  proof  of  payment  of  the  duty.  The  word  "  appro- 
priation," on  the  effect  of  which  so  much  stress  was  laid 
in  Hill  V.  AtkifisoTij  is  not  to  be  found  in  any  part 
of  the  statute.  The  decision  in  that  case  is  in  principle 
opposed  to  Attomey^General  v.  Manners {a\  and  has  been 
overruled  by  the  later  case  of  Attomey^General  v. 
Wood  (i),  although  the  Chief  Baron  there  vainly  en- 
deavoured to  reconcile  them.  But  even  allowing  to 
Hill  V.  Atkinson  all  the  authority  that  is  claimed  for 
it,  that  decision  can  have  no  application  to  a  case  like 
the  present,  in  which  from  the  peculiar  nature  of  the 
legacy  it  was  morally  impossible  that  the  amount  of 
duty  payable  in  respect  of  it  should  be  capable  of  esti- 
mation at  the  time  when  the  appropriation  is  alleged 
to  have  been  made,  or  for  many  years  afterwards.  In 
Hill  V.  Atkinson  the  parties  who  were  to  take  the  legacy 
successively  were,  at  the  time  of  the  payment  into 
Court,  in  existence  and  known,  and  the  amount  of 
duty  therefore  was  easily  computed.  Here,  as  interests 
were  limited  in  succession  to  persons  who  were  either 
not  in  esse^  or  if  in  esse^  were  not  known,  (for  if  the 
tenants  for  life  had  died  without  children,  and  without 
making  an  appointment,  the  bequest  in  favour  of  the 
testator's  sister,  the  residuary  legatee,  might  have  taken 
efiect,)  it  was  impossible  to  say  what  rate  of  duty  should 
be  charged,  until,  upon  the  determination  of  the  prior 
life  estates,  the  parties  who  were  to  succeed  to  the 
ulterior  interests  in  the  legacy  were  ascertained. 


Mr.  Jacobs  in  reply. 


The 


(«)  lPrictf,411. 
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The  Lord  Chancellor.* 

In  Hill  V.  Atkinson^  the  legacy  was  not  paid  to  the 
party  beneficially  entitled,  nor  could  it  have  been  so 
paid  without  the  agreement  of  the  person  who  had  the 
prior  life  interest  in  the  fund ;  but  the  payment  into 
Court  was  considered  to  amount  to  precisely  the  same 
thing.  That  would  apply  in  a  case  where  contingent 
interests  were  given ;  for  the  Court  in  such  a  case  would 
equally  take  possession  of  the  capital,  at  the  same  time 
discharging  the  executor,  and  holding  the  fund  upon 
trust  for  those  who  had  contingent  interests,  and  might 
become  eventually  entitled.  According  to  the  act  of 
parliament}  the  duty  is  to  bttach  on  all  legacies  paid 
after  a  certain  day ;  and  the  sole  question  is,  whether 
the  legacy  was  in  this  instance  paid  before  or  after  the 
particular  day.  Now  it  is  admitted  that  the  executors 
here  paid  the  entire  fund  into  Court  before  that  day, 
under  the  authority  of  an  order,  and  that  the  money 
was  afterwards  transferred  into  the  name  of  the  Ac- 
countant-General, and  invested  on  the  account  and  for 
the  benefit  of  the  tenant  for  life;  and,  upon  the  autho- 
rity of  Hill  V.  Atkinson^  I  consider  that  proceeding  to 
have  been  a  payment  to  such  parties,  whoever  they 
might  be,  as  should  become  eventually  entitled  to  the 
legacy.  The  prayer  of  the  petition  must  therefore  be 
granted. 


1835. 


*  Lord  LyndhurU, 
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Rolls. 
Nov,  9. 

In  a  bill  by 
the  testator's 
son  and  heir 
at  law,  im- 
peaching a 
will  on  the 
ground  of 
undue  in- 
fluence ex- 
ercised by  a 
female  De^ 
fendant  over 
the  testator's 
mind,  an  alle- 
gation that 
she  at  a  time 

3)ecified  was 
iscoyered  to 
have  engaged 
in  a  criminal 
connection 
with  the  tes- 
tator, and  that 
she  openly 
cohabited 
with  him  as  if 
she  had  been 
his  wife,  is 
not  scandalous 
or  imper- 
tinent. 


ANONYMOUS. 

nnmS  was  a  suit  impeaching  the  validity  of  a  will  by 
which  the  testator's  property  was  left  to  the  two 
Defendants,  to  the  total  exclusion  of  the  Plaintiff,  his 
only  son  and  heir  at  law.  One  of  the  Defendants  had 
lived  for  many  years  with  the  testator  in  the  capacity 
of  a  domestic  servant  or  housekeeper,  and  the  other 
was  his  nephew  and  confidential  clerk.  The  bill  al- 
leged, that  the  Defendants  had  taken  advantage  of  the 
circumstances  and  situation  in  which  they  had  been 
placed  about  the  person  and  in  the  confidence  of  the 
testator,  to  acquire,  and  that  they  had,  in  fact,  acquired, 
an  unlimited  and  absolute  control  over  him ;  that  they 
had  employed  a  variety  of  fraudulent  artifices,  which 
were  stated  and  set  forth  at  length,  for  the  purpose  of 
strengthening  and  establishing  their  undue  influence 
and  ascendancy,  and  prejudicing  the  testator's  mind 
against  the  character  and  conduct  of  his  son,  and  that 
they  had  thereby  led  him  to  regard  the  Plaintiff  with 
feelings  of  unmerited  and  most  unnatural  hostility,  under 
the  influence  of  which  he  had  been  prevailed  upon  by 
them  to  execute  the  will  in  question. 

In  stating  the  origin  and  nature  of  the  connection 
which  had  subsisted  between  the  testator  and  the  female 
Defendant,  and  the  mode  in  which  she  had  assumed 
the  management  of  his  house  and  affairs  during  the 
lifetime  of  his  wife,  the  bill  contained  allegations,  that, 
*•  in  the  year  1812,  she  was  discovered  to  have  engaged 
in  a  criminal  connection  with  him  during  a  stay  she  was 
then  making  at  his  house ;''  and  also,  that  '^  she  openly 

cohabited 
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cohabited  with  him  as  if  she  had  been  his  wife;"  and  the        IS9S» 

Master  havinc:  upon  a  reference  reported  these  allega-     .       ' 

°     *  '^        .  ^        Anonymous. 

tions,  together  with  the  corresponding  interrogatories 
founded  upon  them,  to  be  scandalous  and  impertinent, 
the  Plaintiff  took  exceptions  to  his  report. 

Mr.  Bickersteth  and  Mr.  J.  RusseU^  for  the  Plaintiff, 
submitted  that  the  passages  which  the  Master  had  re- 
ported to  be  scandalous  and  impertinent,  were  clearly 
material  to  the  case  made  by  the  bill,  and.  of  course, 
therefore,  could  not  be  scandalous;  Lord  St.  John  v. 
Lady  Si,  John,  {a)  One  main  issue  tendered  in  the 
cause  was,  whether  the  female  Defendant  had  not  ac- 
quired an  extraordinary  and  undue  ascendancy  over  the 
testator's  mind ;  and  the  fact  of  her  adulterous  connec- 
tion with  him,  if  true,  would  be  most  important  evi- 
dence, as  well  of  the  existence  of  her  alleged  influence, 
as  of  the  mode  in  which  that  influence  had  been  acquired 
and  exercised.  It  might  be  true  tliat  the  Defendant  was 
not  bound  to  answer  the  allegations  excepted  to ;  but  if 
she  refused,  the  Court,  as  in  the  case  of  a  witness 
at  law,  would  draw  its  own  conclusions. 

Mr.  Pemberton  and  Mr.  Parker^  contra^  contended, 
that,  as  this  was  not  the  Court  in  which  the  validity  of 
the  will  could  be  tried,  the  passages  excepted  to  were 
both  irrelevant  and  scandalous.  The  allegations  were 
of  such  a  nature  that  the  Defendant  could  not  be  com- 
pelled to  make  any  answer  to  them ;  and,  if  so,  why 
should  they  be  suffered  to  stand,  thereby  loading  the 
record  with  unnecessary  and  offensive  matter  ? 

The  Master  of  the  Rolls  said,  that  if  the  case  were 
to  be  tried  at  law,  and  the  Plaintiff,  for  the  purpose  of 

establishing 

(fl)  11  Ves,526, 
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18S5.        establishing  his  title,  which  the  will  displaced,  endea* 

.       '  voured  to  impeach  the  validity  of  the  will  upon  the 

Akontmous.  ^  . 

ground  that  it  had  been  executed  under  undue  influence 
exercised  by  the  female  Defendant  over  the  testator's 
mind,  it  might  be  a  very  material  part  of  the  evi- 
dence, that  she  had  many  years  ago  entered  into  a 
criminal  connection  with  him,  and  that  she  openly  co^ 
habited  with  him  as  if  she  had  been  his  wife.  The 
exceptions  must,  therefore,  be  allowed. 


Rolls.  BUXTON  v.  BUXTON. 

^or.l7.19y20. 

An  executor^  T^Y  the  decree  in  this  suit,  which  was  instituted  for 
Mrt  of  alw^  ^^^  purpose  of  having  the  estate  of  the  testator, 

tator's  assets  Benjamin  Buxton^  administered  according  to  the  trusts 
vested  in  declared  in  his  will,  it  was  among  other  things  directed 

Mexican  that   the   Master   should    inquire   and  state  when  the 

year  and  seven  Mexican  bonds  in  the  pleadings  mentioned  were  sold, 

months  after     ^^^j  whether,  in  a  provident  administration  of  the  estate 

the  testators  '^ 

death,  and        of  the  testator,  they  ought  to  have  been  sooner  sold; 

^Td thebonds  ^^^  whether  any  and  what  loss  was  sustained  by  the 
at  a  lower  testator's  estate,  by  the  bonds  not  having  been  sooner 
might  have       ^^'^ '  ^"^  ^^^  Master  was  to  be  at  liberty  to  state  any 

been  obtained  special  circumstances  relatinir  to  the  said  bonds  as  he 
by  a  sale  at  .   i       i  .   i    /. 

an  earlier  might  think  nt. 

p«iod,  but  Benjamin 
who  ap-  *' 

Ipearea  to  have  acted  throughout  with  diligence  and  good  faith,  was  held,  under 
the  circumstances,  not  to  be  liable  for  the  loss  consequent  on  his  not  having  sold 
•  them  sooner. 

"^    A  difference  of  opinion  between  two  executors,  as  to  the  propriety  of  converting 

the  assets  at  a  particular  period,  followed  by  a  demand  maae  by  one  of  them 

upon  the  other  to  concur  in  effecting  an  immediate  conversion,  does  not  deprive 

the  latter  of  the  right  to  exercise  his  own  discretion,  or  render  him  liable  for  the 

-  loss  that  may  arise  from  the  delay  consequent  on  his  declining  to  comply  with  the 

'  demand. 
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Benjamin  BuxtOHj  by  his  will,  dated  the  1 1th  of  January 
1825,  after  giving  divers  pecuniary  legacies  to  his  re- 
lations therein  mentioned,  and  among  others  a  legacy 
of  5000/.  to  his  brother  the  Defendant,  John  Buxion^ 
devised  and  bequeathed  a  freehold  messuage  in  Liver" 
poolf  and  also  all  his  household  goods,  fixtures,  furniture, 
&c.  therein,  to  his  sister-in-law  Mice  Buxton  for  her  life, 
and  after  her  decease  unto  the  said  Jolin  Buxton  and  John 
Fearon,  and  Uie  survivors,  &c.  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust,  with  all  convenient 
speed  after  her  decease,  to  realise  the  household  fur- 
niture and  other  things  of  a  personal  nature,  and 
also  to  sell  and  dispose  of  the  freehold  messuage,  and 
to  hold  the  produce  of  such  real  and  personal  estate 
upon  the  trusts  declared  of  his  residuaiy  property. 
And  the  testator  gave,  devised,  and  bequeathed  unto 
the  said  John  Bttxton^  John  Fearon^  and  Alice  Buxton^ 
(whom  he  appointed  the  executors  and  executrix  of 
his  will),  and  the  survivors  Sec,  all  his  real  and  personal 
estate  not  before  specifically  devised  or  bequeathed 
upon  trust,  with  all  convenient  speed  after  his  decease 
to  call  in  and  convert  into  money  such  part  of  his  per- 
sonalty as  should  not  consist  of  money,  and  also  to 
sell  and  dispose  of  his  freehold  and  leasehold  estates 
in  such  manner  and  at  such  prices  as  to  his  said  trus- 
tees should  seem  reasonable ;  and,  subject  to  the  payment 
of  bis  debts  and  funeral  and  testamentary  expenses  and 
legacies,  to  hold  the  proceeds  upon  trust,  to  raise  two 
several  sums  of  10,000/.  and  5,000/.,  and  to  invest  the 
same  in  the  public  funds,  or  on  real  security,  and  to  pay 
the  interest  and  dividends  to  the  several  parties^  and 
according  to  the  several  trusts  therein  mentioned.  The 
testator  then  gave  the  residue  of  his  personal  estate  to 
be  distributed  among  certain  charities  which  he  spe- 
cified; and  directed  that  all  his  said  legacies  should 
be  paid  within  four  calendar  months  after  his  decease ; 

Vol.  I.  G  and 


1885. 


Buxton 

V. 

Buxton. 
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J  835.  and  be  further  authorised  bis  executors  to  pay  any 
debts  owing  by  him  or  claimed  from  him  upon  any 
evidence  they  should  think  proper.  Lastly,  h^  de- 
clared that  his  said  trustees  should  be  charged  and 
chargeable  respectively  only  for  such  monies  as  they 
should  respectively  actually  receive  by  virtue  of  the 
trusts  in  them  reposed,  notwithstanding  their  giving 
or  signing,  or  joining  in  giving  or  signing,  any  receipt 
or  receipts  for  the  sake  of  conformity ;  and  that  any 
one  or  more  of  them  should  not  be  answerable  or  ac- 
countable for  the  other  or  others  of  them,  or  for  the 
acts,  receipts,  neglects,  or  defaults  respectively  of  the 
other  or  others  of  them,  but  each  of  them  only  for  his 
or  her  own  acts,  receipts,  neglects,  or  defaults  respec- 
tively ;  and  that  they  should  not  be  answerable  or  ac- 
countable for  any  banker,  goldsmith,  broker  or  other 
person  with  whom,  or  in  whose  hands  or  custody,  any 
part  of  the  said  trust  monies  should  or  might  be 
deposited  or  lodged  for  safe  custody,  or  otherwise 
in  the  execution  of  the  trusts ;  and  that  they  should 
not  be  answerable  or  accountable  for  the  insufficiency 
or  deficiency  of  any  securities,  stocks,  or  funds  in  or 
upon  which  the  said  trust  monies,  or  any  part  thereof, 
should  be  placed  out  or  invested,  or  any  other  mis- 
fortune, loss,  or  damage  which  might  happen  in  the 
execution  of  the  trusts,  or  in  relation  thereto,  except 
the  same  should  happen  by  or  through  their  own  wilful 
default  respectively. 

The  tesUtor  died  on  the  21st  oi  March  1826,  and  bis 
will  was  proved  by  John  Btijrlon  and  Alice  Buxton  on 
the  5th  of  Mat/  1826,  and  by  John  Fearon,  the  other 
executor,  in  the  month  of  July  1S27. 

The  affidavit  of  X).  F.  Atkinson^  made  in  support  of 
the  state  of  facts  carried  in  before  the  Master  on  be- 
half 
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half  of  the  Plaintiffsi  among  other  things  stated  that  he 
had  been  the  solicitor  and  confidential  adviser  of  the 
testator,  and  subsequently  of  the  e)i:ecutrix  Alice  Buxton^ 
by  whom  he  had  been  consulted  and  employed  in  the 
management  of  the  testator's  affairs  after  his  decease : 
That  the  testator  was  at  the  time  of  his  death  possessed 
of  20,450/.  5  per  cent,  and  also  of  200/.  6  per  cent. 
Mexican  bonds:  That  in  the  month  of  June  1826  he, 
Atkinson^  tm  behalf  of  Alice  Btucion^  repeatedly  wrote 
to  John  Bweion,  pressing  him  to  sell  the  bonds,  and  to 
join  with  her  in  authorising  such  sale;  and  that  he 
received  from  John  Buxton  in  reply  a  letter,  dated 
the  25th  June  1 826,  to  the  following  effect :  *—  *M  have 
thb  moment  received  your  two  letters,  and  am  sorry 
that  the  Mexican  bonds  keep  getting  of  so  much  less 
value ;  but  had  you  been  authorised  to  sell  when  yoa 
wrote,  they  would  not  have  been  sold  before  last  Friday^ 
which  would  have  been  so  bad  a  price  as  I  should  be 
sorry  to  take.  Tt  astonishes  me  to  think  who  would  be 
so  foolish  as  to  purchase  if  there  was  a  great  likelihood 
to  lower,  according  to  your  account,  as  I  should  think 
those  who  want  to  purchase  should  know  too  well  to 
buy.  However,  my  mind  is  not  to  sell  just  at  this  bad 
market  f'  That  afterwards  on  the  9th  August  1826  be 
wrote  and  sent  by  post  another  letter  to  John  Buxton^ 
as  follows ;  —  **M rs.  Buxton  requests  me  to  inform  you 
that  she  has  been  applied  to  by  one  of  the  legatees  for 
the  payment  of  his  legacy,  and  that  unless  you  make 
up  your  mind  to  act  reasonably  in  the  administration  of 
the  deceased's  effects  she  will  throw  the  whole  concern 
into  Chancery,  and  hold  you  personally  responsible  for 
the  great  loss  occasioned  by  your  refusing  to  sell  oat 
the  Mexican  bonds  when  they  were  at  63/.  per  centre- 
That  in  consequence  o(John  Buxton's  refusal  to  concur 
in  the  sale  of  the  bonds,  a  formal  notice  was  afterwards 
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served  upon  him  at  the  instance  of  Alice  Buxton^  to  the 
effect  that  Messrs.  Cocks  and  Co.  bankers,  Charing  Cross^ 
with  whom  the  Mexican  bonds  were  then  deposited, 
refused  to  give  them  up  unless  he,  John  Buxton,  joined 
her  in  a  receipt,  which  she  thereby  required  him  to  do, 
in  order  that  the  bonds  might  be  got  possession  of  and 
sold,  and  the  proceeds  applied  as  directed  by  the  will ; 
and  that  unless  he  consented,  within  one  month  from 
the  date  thereof,  to  join  her  in  duly  and  regularly  exe- 
cuting the  trusts  of  the  will,  and  in  administering  the 
estate  according  to  the  terms  of  the  said  will,  a  bill  in  y 
equity  would  be  filed  against  him,  and  that  he  would  be  i 
held  liable  for  all  losses  and  damages  already  sustained  ^. 
in  consequence  of  his  retarding  and  obstructing  the  due 
administration  of  the  said  deceased's  effects,  and  the 
execution  of  the  trusts  of  the  will.  This  notice  was 
dated  tlie  22d  September  1826,  and  was  served  on  John 
Buxton  on  the  4th  of  October  {oWovring, 


It  appeared  from  the  counter-state  of  facts  carried 
in  on  behalf  of  John  Buxton^  and  the  affidavit  made 
in  support  of  it,  tliat  the  testator  purchased  the  5  per 
cent  Mexican  bonds  on  different  days  in  the  month  of 
January  1 825,  and  at  prices  varying  between  80/.  and 
82/.:  That  on  the  21st  Jult/  1826,  when  the  four 
calendar  months,  at  the  end  of  which  the  legacies  were 
directed  to  be  paid,  expired,  the  market  price  of  5  per 
cent  Mexican  bonds  was  only  40/.  per  cent,  being 
2^  per  cent,  lower  than  the  lowest  price  at  which 
the  bonds  in  question  were  aflerwards  actually  sold : 
That  the  price  of  5  per  cent.  Mexican  bonds  on  the 
dOth  day  of  June  1826  was  42/.  per  cent,  and  that 
during  the  month  of  July  1826  the  price  of  such 
bonds  was  never  higher  than  42/.  per  cent,  and  was 
at  one  period  as  low  as  SI/,  per  cent:  That  on  the 
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11th  Jiigusi  1826,  when  Atkinson's  letter  of  the  9th  of 
August  came  to  John  Buxton's  hands,  the  price  of  Mexi" 
can  bonds  was  lower  than  was  subsequently  obtained 
on  the  sale ;  and  that  with  respect  to  the  demand  con- 
tained in  the  notice  of  the  22d  September^  the  same 
bad  been  waived  by  AUce  Buxton^  who  had  frequently  in 
the  months  of  November  and  December  1826  stated,  that 
as  the  executors  were  receiving  much  larger  interest  for 
the  Mexican  bonds  than  could  be  got  in  any  other  way, 
they  would  not  sell  them  until  after  all  the  testator's 
houses  had  been  disposed  of;  and  that  Alice  Buxton  at 
that  time  said  in  conversation  that  she  had  frequently 
asked  John  Buxton  to  join  in  the  sale  of  the  bonds 
merely  to  hear  what  he  would  say,  although  she  had 
herself  no  intention  of  selling  them  till  the  sales  of  the 
bouses  were  all  completed. 


1S35. 


The  Master's  report,  after  setting  forth  the  testatcur's 
will,  and  the  state  of  facts  laid  before  him  on  behalf 
of  the  Plaintiffs  and  of  the  Defendant  John  Buxton  re- 
spectively, together  with  the  affidavits  by  which  they 
were  supported,  found  that  the  testator  at  the  time  of 
his  death,  on  the  2Ist  of  March  1826,  was  possessed  of 
20,450/.  Mexican  bonds  bearing  interest  at  51.  per  cent 
per  annum,  and  of  200/.  of  the  like  bonds  bearing  in<* 
terest  at  6/.  per  cent  per  annum :  that  on  the  21st  June 
1827,  5000/.  of  the  5  per  cent  bonds  were  sold,  2000/. 
thereof  at  57/.  105.  per  cent.,  and  3000/.  thereof  at  57/. 
per  cent:  that  on  the  29th  October  1827,  the  200/. 
6  per  cent  bonds  were  sold  at  54/.  10;.  per  cent,  as 
also  8450/.  of  the  5  per  cent  bonds  at  42/.  IO5.  per 
cent:  that  on  the  following  day  1000/.  more  of  the 
5  per  cent  bonds  were  sold  at  42/.  1 5s,  per  cent,  and 
6000/.,  being  the  remainder  of  the  said  bonds,  were  sold 
at  42/.  105.  per  cent;   and  upon  consideration  of  the 
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said  several  states  of  facts  and  evidence  adduced  in 
support  thereof  respectively,  he  was  of  opinion  that  the 
Defendant  John  Buxton  took  an  unnecessary  and  un- 
reasonable time  to  dispose  of  the  bonds  in  question, 
and  that  he  ought  not  to  have  speculated  on  the  rise 
and  fall  of  those  securities  ;  and  he  was,  therefore,  further 
of  opinion  that  under  a  provident  administration  of  the 
estate  the  said  bonds  should  have  been  sold  sooner,  and 
that  a  loss  had  been  sustained  by  the  said  testator's  estate. 
And  he  also  found  that  the  said  bonds  ought  to  have 
been  sold  in  the  month  of  October  18^6,  when  the 
mean  market  price  of  the  5  per  cent,  bonds  was  55l.  per 
cent.,  and  of  the  6  per  cent,  bonds,  64/.  per  cent.  But 
upon  the  sum  of  2,000/.  sold  in  Jufie  1827  at  57/.  i05. 
per  cent.,  and  the  sum  of  3,000/.  sold  at  the  same  time 
at  57/.  per  cent,  he  found  that  there  had  been  no  loss, 
but  a  gain ;  and  with  respect  to  the  remainder  of  the 
5  per  cent,  bonds  sold  in  October  1827  at  42/.  lOf.  and 
42/.  155.  per  cent.,  and  the  said  6  per  cent,  bonds,  sold 
at  the  same  time  at  54/.  lOs.  per  cent.,  he  found  there 
had  been  a  loss,  namely,  the  difference  between  those 
prices  and  the  respective  sums  of  55L  per  cent  and  64/. 
per  cent.,  for  which  John  Buxton  ought  to  be  liable, 
being  the  cause,  by  his  refusal,  why  the  bonds  were  not 
sold  in  October  1826;  and  he  found  that  such  loss  to 
the  testator's  estate  amounted  to  the  sum  of  1,947/.  15;. 


To  this  report  the  Defendant  John  Buxton  took  a 
number  of  exceptions,  all  of  which  were  in  substance 
reducible  to  two;  first, — That  the  Master  had  come  to  a 
wrong  conclusion  in  finding  that  the  exceptant  ought 
to  be  held  liable  for  the  loss  occasioned  by  the  Mexican 
bonds  not  having  been  sold  at  an  earlier  period ;  and, 
secondly,  —  That  he  had  proceeded  on  erroneous  prin- 
ciples in  calculating  the  amount  of  tlie  loss. 

Mr. 


CASES  IN  CHANCERY. 


87 


Mr.  Pemberton  and  Mr.  John   Wilson^  for  the  ex- 
ceptions. 

Upon  the  facts  and  evidence  before  him,  the  Master 
was  wrong  in  charging  Mr.  Buxton  with  any  part  of 
the  loss  occasioned  by  the  delay  in  disposing  of  these 
bonds.  Mr.  Buxton^  being  himself  a  large  legatee 
under  the  will,  had  a  strong  interest  in  seeing  that  the 
estate  was  advantageously  realised,  and  duly  adminis- 
tered. It  is  not  pretended  that,  in  the  course  which  he 
took  in  dealing  with  this  portion  of  the  assets,  he  was 
actuated  by  sinister  motives,  or  exhibited  any  thing' 
like  carelessness  or  culpable  neglect.  On  the  contrary, 
it  is  clear  that  he  acted  bonajide  throughout,  and  with 
an  honest  intention  to  benefit  his  testator's  estate,  and 
that  he  was  always  anxiously  looking  out  for  a  favour- 
able opportunity  of  converting  the  bonds  into  money. 
Considering,  however,  the  high  price  at  which  the 
testator  had  purchased  them,  the  difficulty  and  respon- 
sibility of  selling  property  of  this  description  in  a  falling 
or  very  fluctuating  market,  the  high  rate  of  interest 
which  the  investment  yielded,  and  of  which,  in  the 
mean  time,  the  testator's  estate  had  the  full  benefit; 
and  remembering  also  that  until  the  month  of  October 
1827,  when  the  houses  were  brought  to  sale,  there  was 
no  object  for  which  the  proceeds  of  the  bonds  would 
be  required,  one  can  hardly  be  surprised  that  Mr. 
Buxton  should  have  been  irresolute,  and  have  evinced 
an  unwillingness  precipitately  to  part  with  so  large  a 
portion  of  the  assets  at  a  great  sacrifice.  Happily, 
indeed,  for  the  parties  beneficially  interested,  he  was 
better  advised  than  to  adopt  such  a  course.  If  he  had 
sold,  as  he  certainly  would  have  been  fully  justified  in 
doing,  at  the  end  of  four  months  from  the  testator's 
decease,  the  bonds  would  have  produced  no  more  than 
40/.  for  every  100/.,  instead  of  producing  54/.  and  57/.> 
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the  prices   obtained  upon   the  respective   sales  which 
were  subsequently  made. 

The  whole  of  the  receipts  from  these  bonds  must  be 
considered  as  the  result  of  one  transaction  or  specula- 
tion; and  if  the  executor  is  to  bear  the  loss  arising 
upon  some  of  the  sales,  so  ought  he  in  fairness  to  be 
allowed  the  profit  made  upon  the  others.  And  yet  the 
very  parties  who  have  in  one  instance  enjoyed  all  the 
benefit  resulting  from  a  delay,  admitted  by  themselves 
to  have  been  judicious  because  it  has  been  fortunate, 
are  so  unreasonable  as  to  seek,  in  another  instance,  to 
charge  him  with  the  loss,  or  rather  with  the  amount  not 
gained  in  consequence  of  his  not  having  got  rid  of  the 
residue  of  the  stock  at  some  other  earlier  period,  at  which 
they  choose  to  say  it  might  or  ought  to  have  been 
peremptorily  sold.  What  that  particular  period  is, 
or  upon  what  principle  to  be  determined,  cannot  be 
collected  from  their  own  state  of  facts.  But  the  Master, 
most  unaccountably,  has  come  to  the  conclusion  that 
the  sale  ought  to  have  taken  place  in  the  month  of 
October  1826,  when  the  notice  was  served  upon  John 
BuxtoUf  requiring  him  to  concur  with  his  co-executrix 
in  removing  the  bonds  from  the  custody  of  the  bankers, 
for  the  purpose  of  having  them  sold  ;  and  he  has  accord- 
ingly charged  John  Brixton  with  the  sum  which,  at  the 
average  price  in  that  month,  the  stock  would  have 
produced.  But  why  should  this  notice,  even  assuming 
it  to  be,  what  it  is  not,  a  formal  request  by  Mrs.  Biixton 
that  the  bonds  should  be  immediately  sold,  deprive  the 
exceptant  of  all  discretion  and  authority  as  an  exe- 
cutor ?  Why  was  he  to  yield  up  his  own  opinion  to 
that  of  Mrs.  Buxlon  f  If  a  difference  of  sentiment 
between  two  co-executors  or  co- trustees  is  to  put  an 
end  to  the  right  of  either  to  proceed  in  the  execution  of 
the  trust,  the  nomination  of  several  persons  to  such  an 
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office  jointly,  instead  of  being  a  security  for  a  prudent        1835. 
and  expeditious  administration  of  property,  will  be  a     '      -  '  ^ 
source  of  constant  contention,  litigation,  and  delay.     If  v. 

the  bonds  ought  not  to  have  been  sold  at  the  expiration  Buxton. 
of  the  four  months,  (and  that  they  ought^to  have  been 
then  sold  will  hardly  be  maintained,  inasmuch  as  the 
interest  of  the  Plaintiffs  would  in  that  case  have  ma- 
terially suffered,)  the  only  other  time  which  can  be 
suggested  as  proper,  was  at  the  end  of  a  year  from  the 
death  of  the  testator.  The  Plaintiffs,  however,  have  not 
thought  fit  to  fix  upon  that  period ;  and  the  inference 
is,  that  a  sale  at  the  end  of  a  year  would  have  been 
attended  with  a  greater  loss  than  the  one  of  which 
they  complain.  Such  a  period,  therefore,  would  not 
have  answered  their  purpose.  It  is  to  be  observed^ 
moreover,  that  the  clauses  in  the  will  vesting  a  discre- 
tion  in  the  executors,  and  relieving  them  from  respon- 
sibility for  losses,  are  unusually  large  and  compre- 
hensive. 

Mr.  Bickersteth  and  Mr.  Walker^  contrd. 

It  has  long  been  settled,  that  the  indemnity  clause, 
however  general  in  its  terms,  has  no  greater  effect  in 
limiting  an  executor's  responsibility  than  a  court  of 
equity  will  imply  in  the  absence  of  such  a  clause*  The 
report  proceeds  upon  the  ground,  that  the  exceptant 
has  been  guilty  of  improper  and  inexcusable  delay  in 
disposing  of  these  bonds ;  and  the  month  oi  October  1826 
has  been  adopted  as  a  convenient  time  at  which  they 
might  and  ought  to  have  been  sold.  Mr.  Buxton  did 
not,  as  it  was  his  duty  to  have  done,  realise  the  bonds 
within  a  year  after  the  testator's  death ;  although  during 
that  period  more  than  one  opportunity  occurred  at 
which  he  might  have  sold  them  for  a  higher  price  than 
was  eventually  obtained.    He  chose  to  hold  them  for 
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seven  months  longer,  and  to  speculate  upon  a  possible 
rise  of  price.     As  his  proceedings  in  that  respect  were 
a  clear  breach  of  trust,  though,  perhaps,  not  originating 
in  any  bad  motives,  the  Plaintiffs  had,  in  strictness,  a 
right  to  charge  him  with  the   difference  between   the 
highest  sum  which  might  have  been  got  at  any  time  in 
the  course  of  the  year,  and  the  sum  which  was  after- 
wards actually  realised.     A  trustee  who  speculates  with 
his  trust  money  always  does  so  at  his  own  peril.     The 
profit,  if  any,  belongs  to  the  cesfuique  trust ;  the  whole 
loss  must  be  borne  exclusively  by  the  trustee  himself,  — - 
simply  on  the  principle  that  such  conduct  is  a  wilful 
and  dangerous  violation  of  duty,  and  ought,  by  every 
means,  to  be  discountenanced  and  punished.     The  rule, 
therefore,  has  invariably  been  that,  in  measuring  the 
amount  of  liability  incurred  under  such  circumstances, 
the  calculation  shall  be  made  in  the  way  most  unfavour* 
able  to  the  trustee,  and  most  beneficial  to  the  cestuique 
trust;    and  this  furnishes  a   complete   answer  to   the 
argument,  that  the  series  of  sales  is  to  be  treated  as 
one  entire  transaction,  and  a  balance  of  profit  and  loss 
to  be  struck  upon  the  whole ;  Ex  parte  Lewis,  (a)    Such 
a  principle  has  never  been  recognised  in  a  Court  of 
Equity,   and   if  once  admitted,  would   introduce  and 
encourage  a  mischievous   licence   in  persons   filling  a 
fiduciary  character;  Dimes  v.  Scott,  {b)    Much  has  been 
said  of  the  hardship  to  Mr.  Buxton,  but  the  hardship 
to   the  Plaintiffs,  upon   Avliom  no  blame    can  attach, 
is  wholly  overlooked. 


The  Master  being  satisfied,  on  the  evidence  before 
him,  that  the  delay  was  improvident  and  unwarrant- 
able,   it  became  necessary,  for  the  purpose  of  com- 
puting 
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puting  the  loss  sustained  by  the  estate,  and  the 
consequent  liability  of  the  executor,  to  fix  upon  some 
particular  [period,  within  the  year,  at  which  the  sale 
would  have  properly  taken  place;  and  the  circumstance 
of  John  Buxton  having  been  then  formally  called  upon 
by  his  co-executrix  to  concur  in  measures  for  imme- 
diately disposing  of  the  bonds,  determined  the  Master 
in  assuming  the  month  of  October  1826  as  a  reasonable 
time.  Mr.  BuxtofC%  attention  was  pointedly  called  to 
the  subject  by  the  communications  made  to  him  in 
the  months  of  Jxme  and  August  1826;  and  by  the 
formal  note  of  the  22d  of  September^  served  upon 
him  early  in  the  following  montii,  the  propriety  of 
immediately  converting  property  of  so  very  hazardous 
a  description,  was  again  strongly  pressed  u|>on  his 
consideration;  Ex  parte  Hughes,  {a)  The  difference 
of  opinion  expressed  by  the  individual  whom  the  tes- 
tator had  associated  with  him  in  the  trust,  might 
be  no  reason  why  he  should  surrender  his  own  judg- 
ment, but  it  was  an  additional  reason  why  he  should 
mn  no  nnnecessary  risk,  and  why,  if  he  afterwards 
tran^essed  the  strict  line  of  duty  to  the  injury  of 
the  estate,  he  should  not  be  held  excused.  According 
to  the  rule  of  the  Court,  any  other  period  within  the 
year,  at  which  the  bonds  bore  as  high,  or  a  higher 
price,  than  they  bore  in  October  1826,  might,  for  the 
purpose  of  the  calculation,  have  been  properly  adopted 
as  the  time  for  a  sale;  for  Mr.  Buxton^  by  committing  a 
breach  of  trust,  had  made  himself  liable  for  the  utmost 
Taloe  which  the  most  discreet  and  vigilant  exercise  of 
the  trost  would  have  secured  to  the  estate.  But  the 
cesttdque  trusts  considered  that  the  period  fixed  by  the 
Master  was,   under  the  circumstances,  a  natural  and 
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^"^^^^y'^^      report. 

Bl'XTON 
V. 

Buxton.  ^^^  Pembcrlorij  in  reply. 


Aoi.  20.  ^^  Master  oft/ie  Rolls. 

The  Mexican  bonds,  as  to  which  the  present  question 
arises,  were  sold  partly  on  the  21st  of  June  1827,  at 
prices  varying  from  57/.  to  57/.  105.,  partly  on  the  29th 
of  October  at  42/.  105.,  and  the  remaining  part  on  the 
SOth  of  the  same  month  at  4-2/.  105.  and  42/.  155. 
There  was  also  a  small  sum  of  6  per  cent,  stock,  which 
was  sold  on  the  29th  of  October  at  54/.  105. 

In  support  of  the  claim  of  the  legatees  it  was  argued 
that  the  executor  ought  to  be  charged  as  the  Master 
has  charged  him,  because  there  has  not  been  a  prudent 
administration  of  the  estate  with  respect  to  these  bonds, 
and  that  the  bonds  ought  to  have  been  sold  sooner. 
The  Master  has  certainly  fixed  upon  a  very  extra- 
ordinary time  as  the  one  at  which  the  sale  ought  to 
have  taken  place,  and  one  for  which  no  good  reason 
seems  assignable ;  for  he  has  held  that  the  sale  ought 
to  have  been  made  in  the  month  of  October  1826,  on  the 
ground  that  an  application  was  made  by  Alice  Biixton 
early  in  that  month,  calling  upon  her  co-executor  to  sell. 

Before  I  inquire  how  far  the  Master  was  right  in 
fixing  upon  the  period  he  has  adopted,  the  question 
arises,  whether,  independently  of  any  such  application, 
it  was  so  far  the  duty  of  Johii  Buxton  to  sell  at  any 
antecedent  period  as  to  make  him  liable  for  the  loss 
consequent  on  the  delay.  Except  the  provision  for 
the  payment  of  the  legacies  within  four  months,  there 

is 


CASES  IN  CHANCERY. 


93 


is  nothing  peculiar  in  the  will.  A  direction  to  con- 
vert with  all  convenient  speed  is  no  more  than  the 
ordinary  duty  implied  in  the  office  of  an  executor,  and 
there  must  necessarily  be  some  discretion.  If  a  reason- 
able discretion  were  to  be  denied  to  an  executor,  if  it 
were  to  be  laid  down  as  an  inflexible  rule  that  he 
ought  to  convert  the  assets  without  waiting  or  consider- 
ing how  far  it  was  for  the  interest  of  those  who  are 
beneficially  entitled,  there  would  of  necessity  be  always 
an  immediate  sale ;  the  executor  would  be  bound  to  sell 
at  whatever  loss.  Such  a  rule  would  be  in  its  operation 
most  injurious,  and  it  has  never  been  acted  upon  by 
the  Court,  which  in  cases  of  this  kind  has  always  con- 
sidered what  is  for  the  interest  of  all  parties  concerned. 


1835. 
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The  real  question  for  the  consideration  of  the  Court 
is,  whether  a  reasonable  discretion  has  been  here  exer- 
cised by  the  executor.  I  cannot  think  that  it  was  bis 
duty  to  come  to  an  immediate  sale  of  these  bonds,  any 
more  than  of  any  other  description  of  property.  Look- 
ing to  the  correspondence,  it  is  impossible  to  impute 
any  thing  to  the  executor  but  an  anxious  desire  to 
increase  an  estate  in  which,  undoubtedly,  he  had  him- 
self a  large  personal  interest.  The  testator  had  bought 
these  bonds  at  a  very  high  price,  and  a  considerable 
depreciation  had  taken  place  in  their  value  prior  to  the 
time  of  his  death.  It  is  to  be  observed  also,  that  at 
the  end  of  the  four  months,  when  the  legacies  were 
directed  'to  be  paid,  the  bonds  were  lower  than  the 
prices  which  they  afterwards  realised ;  and  if  they  had 
been  then  sold,  it  could  only  have  been  on  the  ground 
that  it  was  a  convenient  time  to  convert  them.  On 
the  21st  of  Julj/^  at  the  expiration  of  the  four  monthik, 
the  bonds  were  only  at  40/.,  and  early  in  that  month 
they  had  been  sold  as  low  as  31/.,  a  depression  from 
which,  towards  the  middle  of  the  month,  they  began 

gradual^ 
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gradually  to  recover.  Now  there  were  no  circum- 
stances at  that  time  to  render  a  sale  of  them  a  matter 
of  pressing  moment.  On  the  contrary,  indeed,  if  they 
had  been  sold,  nothing  could  have  been  done  with  the 
proceeds;  nor  did  the  parties  interested  require  a  sale. 
The  application  by  Alice  Brixton  was  made  in  the  follow- 
ing  October^  the  leasehold  estates  not  being  at  that  time 
adequate  to  the  payment  of  the  legacies.  The  exe- 
cutor, however,  still  entertained  an  opinion  that  it  was 
not  advisable  to  sell ;  and  if  he  did  exercise  that  dis- 
cretion, as  it  was  within  his  authority  to  do,  there  was 
no  immediate  purpose  to  which  the  produce  could  be 
applied. 


Thus  matters  went  on  until  the  time  arrived  when 
there  was  a  pressing  necessity  for  realising  the  whole  of 
the  assets,  and  then  the  bonds  were  sold  at  a  price 
higher  than  they  would  have  brought  in  Jtdy^  though 
not  so  high  as  they  would  have  produced  in  October 
1826.  This,  then,  was  the  state  of  circumstances; 
there  was  property  to  be  converted  for  a  legitimate 
purpose,  which  purpose  could  not  be  carried  into  effect 
at  the  particular  time,  although  if  the  conversion  had 
taken  place  at  that  time,  a  large  profit  would  have  been 
derived  from 'the  transaction.  No  authority  has  been 
produced  in  which,  under  such  circumstances,  the 
personal  representatives  of  a  testator  have  been  held 
liable  for  the  loss  occasioned  by  their  not  selling  at  the 
earlier  period.  In  Lowson  v.  Copeland  {a)  an  executor 
was  held  liable  for  a  bond  debt  which  had  been  allowed 
to  remain  due  for  several  years  after  the  testator's 
death,  the  report  stating  that  only  one  application  had 
been  made  to  the  obligor  for  payment,  and  that  no 
further   steps   had   been   taken   against    him.     These, 

too, 
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toOf  are  in  a  certain  sense  bond  debts,  but  they 
could  only  be  realised  by  a  sale  of  the  securities.  In 
its  circumstances,  therefore,  that  case  was  totally  dis- 
similar to  the  present.  The  same  observation  applies 
to  Powell  v.  Evans  {a\  which  was  also  the  case  of  a 
bond  debt:  there  three  years  hod  elapsed  from  the  death 
of  the  testator,  and  besides  the  lapse  of  time,  the  exe- 
cutor had  never,  during  that  period^  made  any  inquiry  as 
tio  the  circumstances  or  solvency  of  the  obligor.  Then 
conies  the  case  of  Tebbs  v.  Carpenter  {b\  which,  as  re- 
ported, is  a  very  strong  decision ;  but  whatever  may  be 
the  merits  of  that  case,  it  was  a  negiect  sought  to  be 
charged  on  the  executors  for  the  loss  of  arrears  of  rent 
due  for  several  years,  and  from  a  great  variety  of 
tenants.  In  the  two  cases  first  adverted  to  there  was 
not  only  consjderable  delay,  far  exceeding  that  which 
occurred  in  the  present  case,  but  also  several  additional 
circumstances  implying  or  amounting  to  crassa  negli'  ]l 
gentia  on  the  part  of  the  executors,  and  shewing  that 
they  todc  nocare  or  trouble,  and  did  not  attempt  to 
exerciae  any  judgment  as  to  the  time  when  the  money 
should  be  call^  in. 


In  the  present  case  nothing  of  that  kind  can  be  im- 
puted* On  the  part  of  the  executor  there  was  a  vigilant 
attenti(»i  throughout;  he  exercised  his  best  discretion, 
and  if  he  has  erred,  it  was  an  error  in  the  judgment  he 
formed  with  respect  to  the  propriety  of  leaving  the 
property  in  that  state  of  investment  in  which  he  re- 
ceived it  from  the  testator.  If,  therefore,  he  was 
entitled  to  exercise  a  discretion,  and  the  proof  is  that 
he  did  ao,  although  he  came  to  an  unfortunate  con- 
clusion, the  question  is,  whether  he  is  to  be  charged 
with  the  loss.     I  can  find  no  case,  and  none  has  been 

produced 


{a)  5  Ves.  839. 


(5)  1  Mad,  290. 
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produced  in  which  an  executor  has  been  called  upon 
to  bear  the  loss  that  has  arisen,  because,  in  the  honajide 
exercise  of  a  reasonable  discretion,  the  conclusion  he 
came  to  has  turned  out  unfortunately. 

If,  then,  an  executor  be  in  general  entitled  to  exercise 
such  a  discretion,  the  next  question  is,  how  far  that  dis- 
cretion was  limited  in  the  present  instance  by  the  appli- 
cation made  to  Buxton  by  his  co-executrix;  in  other 
words,  did  that  application  render  it  his  imperative 
duty  to  sell  ?  If  that  were  so,  the  effect  would  be  to 
vest  the  whole  discretion  in  Alice  Buxtotij  and  totally  to 
deprive  John  Buxton  of  any.  If  a  discretion  rests  with 
one  of  two  executors,  it  must  surely  follow  that  the  dis- 
cretion cannot  be  taken  away  by  the  other  coming  to  a 
different  conclusion.  One  is  not  bound  to  agree  with 
the  other :  in  case  of  a  diversity  of  opinion  they  can  only 
resort  to  some  higher  authority  which  is  competent  to 
control  them  both.  The  Master's  view,  however,  was 
different ;  although  certainly  one  would  have  supposed 
that  the  time  which  there  was  most  reason  to  consider 
as  the  proper  time  was  the  month  oijutyy  soon  after  the 
time  when  the  first  application  was  made  to  the  ex- 
ecutor, rather  than  the  following  October.  I  cannot, 
therefore,  think  that  if  Buxton  was  entitled  to  exercise 
a  discretion  in  the  matter,  he  was  bound  to  surrender 
his  own  judgment  because  one  of  his  co-executors  enter- 
tained a  different  opinion  from  himself. 

For  these  reasons  I  am  of  opinion  that  the  Master 
has  come  to  an  erroneous  conclusion,  and  that  John 
Buxton^  in  delaying  to  dispose  of  these  Mexican  bonds, 
did  no  more  than  exercise  a  discretion  which  he  was 
justified  in  exercising. 

Exceptions  allowed. 
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Lords 
Commitsionert 

jriMOTHY  BRENT,  Esq.  died  in  February  18S8,    b^o^nqueI 

leaving  three  testamentary  papers,  by  one  of  which     jv'o©.  9.  25. 

he  had  appointed  his  wife,  Margaret  Brent,  and  William  f^g  institu- 

Brent  Brent,  Esq.,  his  executrix  and  executor.  f*^"  ^^^  ^V*' 

^  '  in  the  Eccle- 

siasticalCourty 

In  June  183S,  probate  of  these  papers  was  granted  ^^^  the  pur- 

'  *  *    ^  ^  pose  of  re- 

to  Margaret  Brent  by  the  Prerogative  Court  of  Canter-  calling  pro- 
Jriry,  power  being  reserved  to  William  Brent  Brent  to  CTou'nd  upon 
come  in  and  prove  them.  which  alone 

this  Court  will 
interfere  to 

In  January  1835,  the    Plaintiffs  in  this  cause,  who  restrain  the 

11  n  1  .         n  m         »       T»  •       •     e*ecwtor  from 

represented  the  next  of  km  of  Timothy  Brent,  msii-  receiving  the 

tuted   proceedings    in   the    Prerogative  Court  for  the  ^^*^u 

purpose  of  recalling  the  probate,  and  setting  aside  the  however,  the 

papers,  as  not  being  testamentary.     A  decree  of  the  Pre-  acreed,^'^ 

rogative  Court  was  made,  calling  upon  Margarst  Brent  to  through  his 

shew  cause  why  she  should  not  bring  in  the  probate  and  ^i^e  validity  of 

prove  the  alleired  testamentary  papers  in  solemn  form^  ^^^  te»tamen- 

^  .^   *    »  ^aiPy  paper  by 

or  to  shew  cause  why  the  papers  should  not  be  pro-  which  he  was 
nounced  to  be  invalid,  and  the  probate  thereof  revoked,     "f'^^i'd  b  * 

tried  in  the 
In  June  1835,  while  these  proceedings  were  pending,  probate  Ian 
Margaret  Brent  died  intestate.     A  cavetit  against  the  order  was 
grant  of  probate  of  the  papers  in  question  to  William  injunction  and 

Breni  Brent  was  immediately  entered  by  the  proctor  for  a  receiver,  and 

^  11  "'*'  order  was 

the  Plaintiffs.     The  caveat  was  warned  by  the  proctor  affirmed  on 

for  Margaret  Brent,  who  also  applied  for  probate  on  *PP®^*' 

behalf  of  William  Brent  Brent,  as  the  surviving  executor. 

The  proctor  for  the  Plaintiffs  was  then  authorised  by 

them  to  institute  a  suit  against  William  Brent  Brent  for 

Vol.  I.  H  the 
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,-"  '   ■  similar   to   that  which    had    been   commenced    agfainst 

V,  Margaret  Brent.     No  probate  was  granted  to  William 

Brent.  j^^.^^^  ^Jr/'w/. 

It  was  agreed  between  the  respective  proctors  that 
tlie  suit  for  probate  on  behalf  of  W.  B.  Brent  should 
be  dismissed,  and  that  an  appearance  in  the  original 
suit  should  be  entered  on  behalf  of  W,  B.  Brents  in  the 
place  and  stead  of  Margaret  Brerit^  and  that  that  suit 
should  be  revived,  which  was  done  accordingly. 

The  bill  prayed,  amongst  other  things,  that  an  in- 
junction might  issue  to  restrain  William  Brent  Brent 
from  selling  or  transferring  the  monies  in  the  funds 
which  belonged  to  Timothy  Brent^  and  that  a  re- 
ceiver might  be  appointed  of  Timothy  Brenfs  personal 
estate. 

Upon  motions  made  before  the  Vice-Chancellor, 
upon  affidavits  before  answer,  his  Honor  made  two 
orders,  one  for  an  injunction,  the  other  for  a  receiver. 
The  Defendant,  William  Brent  Brenty  now  moved  to 
discharge  the  Vice- Chancellor's  orders. 

Mr.  fVigram,  Mr.  Richards,  and  Mr.  Stevens,  for  the 
motions. 

This  Court  has  never  interfered  by  appointing  a  re- 
ceiver when  probate  has  already  been  granted,  except 
in  Rutheiford  v.  Douglas  {a\  where  the  object  of  the 
suit  in  the  Ecclesiastical  Court  was  to  recall  probate.  It 
is  to  be  observed,  however,  that  in  that  case  the  motion 
for  a  receiver  was  not  opposed,  and  that  the  circum- 
stances which  called  for  the  interposition  of  the  Court 

were 
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vere  vety  strong :  the  probate  had  been  obtained  with 
undue  haste.     There  is  no  imputation  to  that  effect  in 
the  present  case.     The  appointment  of  a  receiver  in  this 
case  was  unnecessary,  for  it  was  made  when  there  was  a 
legal  hand  to  receive  the  assets.     The  probate  granted 
to  Margaret  Brent  enured  to  JV.  Brent  Brent,  the  other 
executor;  Brookes  v.  Stroud  (a);  if  that  were  not  So,  the 
proceedings  instituted  against  fV.  Brent  Brent  for  the 
purpose  of  recalling  probate  would  have  been  unneces* 
sary.     In  a  certain  sense,  it  is  undoubtedly  true  that 
this  Cemrt  does  not  in  practice  take  notice  of  an  exe- 
cutor who  has  not  proved ;  it  is  ifot  necessary  to  make 
him  a  party  to  a  suit ;  but  it  would  not  be  improper  so 
to  do.     The  Plaintiffs  have  no  right  to  a  receiver,  unless 
they  can  shew  that  fV.  Brent  Brent  is  an  improper  per^ 
son  to  i^eceive  the  assets;  as,  for  instance,  by  reason  of 
insolvency,  or  that  there  is  danger  of  the  property  being 
lost,  or  that  the  will  was  improperly  obtained  from  the 
testator,  as  in  Hutherford  v.  Douglas. 

Mr.  Kindersley  and  Mr.  Bliglij  contra. 

We  make  no  imputations  with  respect  to  the  mode 
in  which  the  piClobate  was  obtained  by  Margaret  Brent. 
We  rely  upon  the  i^ule  of  this  Court,  to  appoint  a  re- 
ceiver wherever  there  is  a  bond  Jide  litigation  in  the 
Ecclesiastical  Court  as  to  the  grant  of  probate.  There 
is  a  good  substratum  for  the  institution  of  the  present 
proceedings  in  the  Ecclesiastical  Court.  It  is  a  serious 
question  whether  the  will  and  the  first  codicil  have  any 
operation  at  all.  The  Vice-Chancellor  said  he  saw,  on 
the  face  of  the  papers  which  are  alleged  to  be  testamen- 
tary, a  case  for  bond  Jlde  litigation  in  the  Ecclesiastical 
Court.  There  is  a  question  of  the  existence  or  non- 
existence of  a  proper  executor,   and  the  Court  will 

therefore 

(a)  1  Salk.  3.  7  Mod,  39. 
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therefore  interfere  to  protect  the  property  pending  the 
litigation.  Lord  Erskine  decided,  that  where  the  Eccle- 
siastical Court  had  power  to  grant  administration  pen- 
dente lite,  this  Court  ought  not  to  interfere ;  Richards  v. 
Chave  {a) ;  but  that  distinction  is  now  exploded.  In 
King  V.  King  (i),  Lord  Eldon  says  that  a  motion  for  a 
receiver,  pending  a  litigation  in  the  Ecclesiastical  Court, 
is  almost  of  course.  It  is  true  that  in  that  case  no  pro- 
bate had  been  granted ;  but  Lord  Eldon* s  language  is 
general ;  he  does  not  make  any  distinction  between  that 
case  and  one  such  as  this ;  and  what  he  says  is  applica- 
ble to  every  case  in  which  the  assets  may  get  into  hands 
which  may  eventually  prove  to  be  those  into  which  they 
ought  not  to  have  come.  It  may  turn  out  that  fV.  B. 
Brent  is  no  executor  at  all.  The  general  principle  is 
supported  by  the  cases  of  Atkinson  v.  Henshaw  (c),  and 
Ball  V.  Oliver,  (d)  In  Rut/ierford  v.  Douglas,  already 
cited,  there  was  a  suit  to  recall  probate,  and  the  order 
for  a  receiver  was  allowed  to  go  almost  as  of  course. 
The  case  may,  however,  be  considered  as  having  been 
decided  on  an  ex  parte  application,  and  is  no  authority 
either  way.  In  Andrews  v.  Powys  (e)  a  will  and  codicil 
had  been  proved  in  the  Ecclesiastical  (!ourt;  but  the 
person  who  had  been  named  executor  in  a  former  will 
filed  a  bill  to  discover  by  what  means  the  will  of  which 
probate  had  been  granted  had  been  obtained.  The 
Defendant  demurred,  because  the  jurisdiction  was  in  the 
Ecclesiastical  Court :  the  demurrer  was  overruled,  and 
a  receiver  was  appointed. 


It  is  true  that  if  two  executors  are  appointed  by  a 
will,  of  whom  one  proves,  the  other  may  at  law  sue 

and 


(a)  12rtf«.  462. 

(b)  6  Fes.  172. 

(c)  S  r.  4-  B.  85. 


(d)  2V.4rB.  96. 

(tf)  2  Bro.  P.  C.  504.  Toml.  ed. 
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and  is  to  be  sued  at  law,  and  may  collect  the  assets ; 
but  it  is  not  so,  if,  as  in  the  present  case,  the  executor 
who  proved  has  died ;  the  surviving  executor  could  not 
at  law  sustain  an  action,  without  obtaining  probate 
before  trial.  It  has  been  the  universal  practice,  from 
all  time,  that  if  one  of  two  executors  proves,  and  then 
dies,  and  the  surviving  executor  wishes  to  act,  he  comes 
in  and  proves.  That  practice  is  a  strong  argument  to 
shew  that  the  survivor  is  not  entitled  to  act  as  executor 
without  proving.  If  the  survivor  does  not  prove,  but 
dies,  his  executor  is  not  the  executor  of  the  original 
testator.  Then,  all  assets  are  not  legal ;  some  are 
equitable.  No  surviving  executor  who  has  not  proved 
has  ever  ventured  to  file  a  bill  in  this  Court  by  virtue 
of  his  authority  under  the  probate  granted  to  the  de- 
ceased executor  enuring  to  him.  The  Court  could  not 
recognise  him  as  executor  even  in  the  life  of  the  de- 
ceased executor;  still  less  afterwards.  This  very  case 
is  raised  in  the  judgment  in  Afidrews  v.  Pcmys. 


1835. 


Mr.  Wigram,  in  reply. 


The  Vice-Chancellor  held  tV.  Brent  Brent  to  be  ex- 
*  ecu  tor  for  all  the  purposes-  of  the  suit ;  for  the  order 
appointing  the  receiver  allows  the  receiver  to  make 
use  of  W,  Brent  Brent's  name.  The  executor  derives 
his  power  wholly  under  the  will ;  that  means,  that  the 
person  appointed  executor  has  power  to  do  every  thing 
necessary  for  the  execution  of  the  will.  When  the  will 
has  been  once  authenticated  by  probate,  this  Court  will 
look  at  the  will  alone;  the  will  shews  the  title  of  fV, 
Brent  Brent.  In  Walters  v.  Pfeil{a\  Lord  Tentcrden 
held,  that  probate  granted  to  one  of  three  executors 
was  sufficient  evidence  of  the  right  of  all  to  sue,  for  the 

will 

(a)  1  Mood,  4*  Malk,  562. 
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will  entitled  them  to  the  property,  and  the  only  reason 
for  their  being  all  obh'ged  to  join  was,  because  they  all 
had  the  property.  The  anonymous  case  in  11  Viner^s 
Abridgment^  5Q,  pi.  13.,  reported  also  in  Freeman^  813. 
pi.  385.,  shews  that  probate  to  one  executor  enures  to 
the  other. 


Nof).2s.  Lord  Commissioner  Pepys,  after  stating  the  cir- 

cumstances, proceeded  as  follows  :  — 

There  is  no  doubt  that,  by  the  rule  of  this  Court,  if  the 
representation  is  in  contest,  and  no  person  has  been 
constituted  executor,  the  Court  interferes;  not  because 
of  the  contest,  but  because  there  is  no  proper  person  to 
receive  the  assets.  If  there  be  a  contest  who  shall  be 
executor  or  administrator,  and  there  is  nothing  to  shew 
who  is  entitled  to  be  considered  as  sustaining  either  of 
those  characters,  the  interference  of  this  Court  is  quite 
of  course.  Lord  Erskine  thought  that  a  reason  against 
interference  existed,  whenever  the  Ecclesiastical  Court 
could  commit  administration  pendetite  lite ;  but  Atkinson 
V.  Henshaw  has  decided  that  there  is  nothing  in  that  dis- 
tinction. 


It  was  stated  at  the  bar  that  his  Honor  the  Vice- 
Chancellor  had  proceeded  upon  the  ground  of  there 
being  a  suit  to  recall  probate.  I  think  his  Honor  must 
have  been  misapprehended.  If  probate  has  been  granted, 
but  there  is  a  suit  to  recall  probate,  I  think  that  that  cir- 
cumstance does  not  give  this  Court  jurisdiction ;  because 
there  is  an  adjudication  already.  It  would  be  different  if 
there  were  fraud.  If  this  Court  were  to  interfere,  merely 
because  there  was  a  suit  to  recall  probate,  it  is  quite  evi- 
dent that  in  order  to  obtain  a  receiver  it  would  only  be 
necessary  to  institute  a  suit  in  the  Ecclesiastical  Court. 

This 
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This  Court  looks  into  the  case  to  see  whether,  upon  the 
whole,  such  a  case  is  made  as  justifies  this  Court's  inter- 
ference. The  strongest  case  is  Andrews  v.  Powys.  {a) 
That,  however,  was  an  extremely  strong  case,  and  there 
was  ground  there  to  support  the  application  for  a  receiver, 
independently  of  the  proceedings  in  the  Ecclesiastical 
Court  The  Ecclesiastical  Court  had  there  itself  so  far 
interfered,  as  to  order  the  probate  to  be  brought  into 
Court,  in  order  to  prevent  the  party  in  whose  possession 
it  was  from  using  it  The  causes  of  interfering  there 
were  insolvency  and  a  devastavit  proved  to  a  great  extent. 
In  Knight  v.  Duplessis  (i).  Lord  Hardwicke  put  the  juris- 
diction on  the  same  ground,  not  on  the  ground  that 
there  was  a  suit  to  recall  probate.  His  Lordship  said, 
speaking  of  Andrews  v.  Pcmys^  that  there  was  there  ^^  a 
will  OD  extraordinary  circumstances,  and  a  probate  got, 
after  which  they  could  not  appoint  an  administrator 
pendetite  litej  so  that  there  was  no  other  method  for 
the  next  of  kin  against  a  will  obtained  by  fraud." 


Watkiks 

V. 
B&EMT. 


In  Ball  V.  Oliver  (c)  Sir  Thomas  Plumer  put  it  on  the 
same  ground.  In  Butherford  v.  Douglas  the  application 
was  not  opposed,  but  the  special  reasons  for  which  it  was 
granted  are  distinctly  stated.  In  Dew  v.  Clarke  (d),  the 
late  Master  of  the  Rolls,  then  Vice-Chancellor,  inciden- 
tally expressed  his  opinion  as  to  the  right  of  this  Court 
to  interfere.  In  the  latter  case,  the  Court  gave  the  party 
the  opportunity  of  amending  the  bill  for  the  purpose  of 
confining  it  merely  to  the  protection  of  the  property 
pending  the  litigation.  It  was  the  opinion  of  the  late 
Master  of  the  Rolls  that  to  induce  the  Court  to  interfere 
against  the  legal  title  of  the  executor  it  was  necessary  to 
establish  by  evidence  strong  presumption  against  the  will. 

In 


(a)  2  Bro.  P.  C.  504.  Ton(l,  cd. 
(h)  1  Vet,  sen.  394. 

H  4 


(c)  2V.^B.  96. 
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183^.  In  the  present  case,  there  is  no  ground  for  inter- 

ference on  account  of  the  improper  conduct  of  the  par- 
ties ;  but  we  have  the  agreement  that  the  question  as  to 
the  validity  of  the  supposed  testamentary  papers  shall 
be  tried  in  the  suit  to  recall  probate. 

That  being  the  arrangement  between  the  parties,  is 
not  that  a  proceeding  which  justifies  the  Court  in  in- 
terfering? Has  not  William  Brent  Brent  treated  himself 
as  not  being  complete  executor?  I  consider  that  there 
was  a  suflScient  case  for  the  Vice-Chancellor's  appointing 
a  receiver  on  the  ground  that  WiUiam  Brent  Brent  had 
recognised  such  a  proceeding. 

There  is  a  very  singular  anonymous  case  which  was 
quoted  by  Mr.  Wigranij  and  which  is  to  be  found  in 
Viner's  Abridgment^  in  Freeman^  and  also  in  1  Chancery 
Casesj  265.  It  cannot  be  found  in  the  Registrar's  book. 
If  we  had  all  the  circumstances  of  the  case,  it  might  be 
a  better  gui<le  to  a  determination;  but,  as  it  L:>  stated 
10  one  of  the  books,  it  was  a  case  of  a  testator  who  ap- 
pointed one  person  to  be  executor  for  ten  years,  and 
another  person  to  be  executor  afterwards.  The  person 
appointed  for.ten  years  proved  the  will;  and  the  question 
was,  after  the  expiration  of  the  ten  years,  whether  the 
person  whose  executorship  was  then  to  commence,  had 
authority,  without  proving  the  will  ?  It  cannot  be  said 
to  be  reported  in  Viner^  for  the  statement  of  it  there  is 
a  mere  abstract  from  Freeman,  There  is  a  singular  mis- 
take in  it,  as  it  appears  in  Viner^  which  will  be  found  on 
referring  to  Freeman.  It  is  stated  in  Viner^  that  after 
the  expiration  of  ten  years  the  executor  if  he  pleaded 
might  administer  without  any  further  probate ;  not  a 
very  intelligible  sentence;  but  in  the  report  in  Free- 
man it  is,  ^^  and  \(  he  pleased^  he  might  administer  with- 
out any  further  probate."     It  is  unnecessary  to  pursue 
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this  subject,  because  I  think  there  was  in  this  case  a        18S5. 
sufficient  lis  pendens  in  the  Ecclesiastical  Court  to  jus- 
tify this  Court  in  appointing  a  receiver.  "v' 

BaxNT. 

I  think  this  is  not  a  case  in  which  the  party  failing 
ought  to  pay  the  costs  of  the  appeal. 

Lord  Commissioner  Bosanquet  concurred. 


AYLETT  V.  ASHTON.  Dec^'S.19. 

nr^HIS  suit  was  instituted  to  compel  a  specific  per-  A  naarried 
formance  of  an  agreement  to  grant  a  lease,  and  the  concur- 

which  airreement  was  supposed  to  be  contained  in  the  f"cc  and  in 

r  11      •  •   .     •         1  u  -1  ^^  presence 

following  receipt,  signed  by  a  married  woman :  -—  of  her  hus^ 

bandy  signed 
an  agreement 
"Received,   Sd   o(  October  1 833,   of   Mr.   William  in  writing  to 

jfykltf  sol.  for  my  separate  use,  in  part  payment  of  A^the^dSe^' 
838/.  being  the  consideration  to  be  paid  to  me  for  my  of  the  agree- 
sejmrate  and  exclusive  use,  for  n  lease  of  the  house  in  believed  by 
Marylebone  Street^    known  as   the  Ship  public   house,  ^|l  Parties 
and  the  house  and  shop  adjoining  in  Ogle  Street^  all  entitled  to 
which  premises  are  now  in  the  occupation  of  Samuel  ^J'®  r '01° 

Benjamin  Underwood^  to  be  granted  by  me  to  the  said  for  her  se- 

Ki7'7i  •  parate  use. 
WilUam  Snd  that  the 
remaining  one  third  belonged  to  her  brother  in  India,  whose  concurrence  it  was  re- 
presented that  she  could  nrocure.  It  was  soon  afterwards  discovered,  that  the  wife 
was  entitled  to  one  fourtn  onlv  for  her  separate  use;  that  to  another  fourth  she  was 
entitled  absolutely ;  that  another  fourth  bad  belonged  to  a  deceased  sister  of  the 
wife  3  and  that  the  remainins  fourth  belonged  to  the  brother  in  India,  The  fourth 
wfiich  had  belonged  to  the  sister,  was  purchased  by  the  husband  soon  after  the  state 
of  the  title  was  discovered.  Upon  a  bill  for  specific  performance  against  husband 
and  wife;  Held,  that  there  could  be  no  decree  against  her  in  personam;  and  that  her 
agreement  did  not  bind  the  husband,  as  to  the  interests  in  the  property  which  he 
had  at  the  date  of  the  agreement,  or  which  he  afterwards  acquired. 

The  Court  will  not  compel  a  vendor  to  give  an  indemnity,  unless  vendor  and 
porthaaer  have  contracted  tor  it. 
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WiUiam  Aylettj  or  his  nominee,  for  twenty-five  years, 
wanting  three  days,  from  Lady^ay  1885,  at  the  yearly 
rent  of  97/.  Is.  6d,j  clear  of  all  taxes,  such  lease  to  be 
prepared  by  the  solicitor  of  the  said  Caroline  Ashtorij 
bat  at  the  expense  of  the  said  William  Aylettj  and  the 
said  William  Aylett  to  insure  the  premises  against  fire, 
in  the  sum  of  1300/.  at  the  least.  The  said  Caroline 
Aihton  to  deliver  ap  possession  of  the  same  premises, 
and  procure  a  transfer  of  the  licenses  for  using  the  said 
house  in  Marylebone  Street  as  a  public  house,  unto 
the  said  William  Aylettj  or  his  nominee,  at  Lady^day 
1835,  and  the  said  William  Aylett  to  pay  the  duty  for 
such  licenses. 

"  Caroline  Ashton!^ 


The  following  memorandum  was  at  the  same  time 
endorsed  on  the  receipt :  — 

*^  Memorandum,  that  it  was  part  of  the  agreement 
for  the  purchase  of  the  within-mentioned  lease,  that  the 
balance  of  the  purchase  money  should  be  paid  on  the 
3d  day  of  November  1833,  and  the  lease  executed  on 
that  day. 

"  Caroline  AshtonJ* 


At  the  time  at  which  the  receipt  was  signed,  all  the 
parties  to  the  transaction  supposed  that  Mrs»  Ashton 
was  entitled  to  two  thirds  of  the  property  for  her  sepa- 
rate use,  and  that  the  remaining  one  third  belonged  to 
her  brother,  who  wns  absent  in  India ;  and  it  was  be- 
lieved that  Mrs.  Ashton  would  be  able  to  purchase  her 
brother's  interest,  or  to  procure  him  to  join  in  the  lease. 
Shortly  afler  the  date  of  the  receipt,  it  was  discovered, 
that  the  circumstances  of  the  title  were,  that  one  fourth 
part  of  the  property  was  settled,  in  some  manner,  to 
Mrs.  Askton*8  separate  use;  that  to  one  other  fourth 
part  her  husband,  Job  Ashton^  and  herself,  were  entitled 

in 
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iahcf  right;  that  another  fourth  part  belonged  to  the  1855« 
represenlatives  of  a  deceased  sister  of  Mrs.  Ashton^  and 
that  the  reniaiaing  one  fourth  part  belonged  to  the 
brother  in  India*  The  one  fourth  which  had  be- 
looged  to  the  sisleri  being  sold  by  auction  ia  Novendm" 
1883,  was  purchased  by  Mr.  AsfU^n. 

The.  Plaintiff  applied  to  Mr.  and  Mrs.  Ashton  to 
grant,  and  to  procure  all  proper  parties  to  concur  in 
granting,  a  lease  in  pursuance  of  the  agreement  con- 
tained in  the  receipt.  Mr.  and  Mrs.  Addon  refused, 
alleging  as  grounds  for  such  refusal,  that  the  agree- 
ment was  made  in  ignorance  of  the  rights  of  the  par- 
ties, and  that  it  was  obtained  by  a  misrepresentation,  on 
the  part  of  the  Plaintiff,  with  respect  to  his  'being  in 
treaty  (or  the  purchase  of  the  interest  of  the  occupying 
tenant 

The  bill  was  then  filed  against  Mr.  and  Mrs.  Ashton^ 
and  it  prayed,  that  they  might  be  decreed  specifi- 
cally to  perform  the  agreement,  and  to  execute,  and 
procure  all  proper  parties  to  concur  in  making  and 
executing^  the  lease  to  the  Plaintiff,  according  to  the 
terms  of  the  agreement,  and  might  be  decreed  to  do  all 
acta  necessary  to  the  performance  of  the  agreement,  or, 
if  08cessary,  for  indemnifying  or  making  compensatioo 
to  the  Plaintiff  in  respect  thereof. 

It  appeared,  by  the  evidence  of  Ma.£i>6y,  who 
attended  professionally  on  behalf  of  the  Plaintifi^  at  the 
time  at  which  the  receipt  was  signed,  that  Mr.  Ashton 
tl^Q  said^  in  his  wife's  presence,  that  she  might  be  con* 
sidered  as  entitled -to  the  whole  of  the  property,  as  she 
had  a  power  to  sell  her  brother's  share.  Mr.  Kirbj^ 
remarked,  that  perhaps  the  power  would  not  authorise 
aileasi^i  upon  which  Mr.  Ashton  replied,  that  that  was 

of 
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of  no  consequence,  as  Mrs.  AshtorCs  brother  would  act 
as  they  recommended  him,  and  that  another  power 
could  be  obtained  from  him  if  requisite.  It  appeared 
also,  by  the  evidence  of  the  same  witness,  that  Mr. 
Ashton  ofiered  to  sign  the  receipt,  but  was  told  by 
Kirby  that  his  signature  was  unnecessary. 


Mr.  Pemberton  and  Mr.  Stuart,  for  the  Plaintiff. 

The  only  question  is,  in  what  way  this  agreement  is 
to  be  performed.  Although  the  wife  only  signed  it,  the 
husband  was  a  party  to  the  arrangement,  and  repre- 
sented his  wife  as  having  the  whole  interest  in  the  pro- 
perty. The  Plaintiff  is,  therefore,  entitled  to  a  specific 
performance,  to  the  extent  of  the  interest  both  of  the 
husband  and  of  the  wife.  As  to  the  brother's  share, 
the  Plaintiff  must  either  take  a  covenant  to  procure  the 
brother's  concurrence,  or  a  sufficient  part  of  the  pur- 
chase money  must  be  set  apart,  as  a  security  for  his 
concurrence. 


Mr.  Bickersteth  and  Mr.  ParkeVj  for  the  Defendants. 

The  supposed  agreement  was  signed  when  Mr.  and 
Mrs.  Ashton  were  entirely  ignorant  of  their  rights.  It 
is  a  new  tiding  to  ask  specific  performance  of  an  agree- 
ment entered  into  by  Vifeme  covert.  In  a  case  before 
Sir  John  Lcachj  in  which  a  bill  was  filed  for  the  specific 
performance  of  an  agreement  signed  by  Vifeme  covert 
living  separate  from  her  husband,  it  was  held  that  the 
agreement  was  not  binding  upon  her,  even  as  to  her 
separate  estate.  Neither  upon  principle,  nor  upon 
authority,  can  a  Jeme  covert  he  held  to  be  bound  by  an 
agreement,  even  as  to  her  separate  estate.  Mrs.  Ashton 
bad  no  right  to  bind  her  husband's  share,  still  less  the 
share  which  was  vested  in  the  stranger.  It  is  not 
pretended  that  the  wife  signed  as  the  husband's  agent, 

for 
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for  it  distinctly  appears  tbat  she  signed  upon  the  sup- 
position that  the  whole  property  belonged  to  her* 
these  circumstances  are  a  sufficient  answer  to  the  prayer 
for  a  specific  performance.  Mrs.  Ashton  has  no  means 
of  carrying  the  contract  into  execution.  Mr.  Asitoii 
cannot  be  compelled  to  perform  a  contract  be  has  not 
signed;  to  compel  him,  would  be  to  repeal  the  Statute 
of  Frauds.  The  Court  has  always  set  its  face  against  an 
attempt  to  obtain  a  decree  for  specific  performance 
against  a  Jeme  covert.  The  Plaintiff  should  be  left  to 
his  remedy  against  the  husband  for  damages  at  law. 


]8d£v 


Mr.  Pemberton^  in  reply. 

There  is  no  remedy  at  law,  for  a  court  of  law  would 
not  recognise  the  agreement  of  a  Jeme  covert  having  an 
interest  ibr  her  separate  use.     In  equity,  a  Jeme  covert^ 
with  respect  to  her  separate  property,  has  just  the  same 
rights,  and  is  subject  to  just  the  same  liabilities,  as  a 
Jeme  sole.     To  a  certain  extent,   the  relief  which  the 
Plaintiff  asks  is  quite  of  course.     If  a  party  enters  into  a 
contract  for  the  sale  of  an  estate,  but  proves  to  be  unable 
to  give  the  purchaser  the  whole  estate,  but  yet  can  give  it 
with  a  compensation,  and  the  purchaser  is  willing  so  to 
take  it,  the  vendor  would  be  obliged  to  give  it  with  a 
compensation.     So  if  a  vendor  represents  untraly  that 
an  interest  exists  in  another  person,  and  induces  a  third 
party  to  deal  with  that  other  person  on  that  foundation, 
the  vendor  would  be  bound.    Even  if  a  person  stands  by, 
and  permits  a  misrepresentation  to  be  made,  he  is  bound 
by  it*     Mere  ignorance  as  to  quantity  of  interest  is  no 
defence;  such  ignorance  as  that  exists  in  all  the  cases 
in  which  a  party  contracts  to  sell  a  whole  estate,  but  it 
tarns  out  that  he  has  twenty  acres  less  tlian  the  whok ; 
a  contract  like  that  may  be  said  to  be  made  in  ignorance 
of  the  vendor's  rights.     The  case  referred  to  on  the 
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other  side  was  one  in  which  a  Jeme  covert  filed  a  bill 
against  her  trustees  and  a  contracting  party,  to  compel 
the  performance  oF  a  contract,  and  the  bill  was  there 
dismissed  on  the  ground  that  the  trustees  were  not  par- 
ties to  the  contract.     A  Jeme  covert  may  contract  as  to 
her  separate  estate.     Mr.  A$hton  is  bound  in  respect  of 
the  one  fourth  belonging  to  himself  in  right  of  his  wife  I 
—  it  was  his  own  misrepresentation  which  prevented  his 
signing  the  contract;  he  was  present  at  the  time  and 
acquiesced:    he    is  implicated  in    the  contract;  he   is 
bound  also  as  to  the  one  fourth  afterwards  purchased  by 
him  :  for  if  a  party  can  make  a  title  at  the  date  of  the 
Master's  report,  the  contract  must  be  performed.     The 
Court  will  decree  a  specific  performance,  with  a  refer- 
ence to  the  Master  to  settle  the  lease  with  proper  cove- 
nants,  and  a   proper  indemnity   as  to   the   brother's 
interest,  or  with  compensation  as  to  that  interest,  if  it 
is  not  included  in  the  lease.     At  all  events,  the  relief  is 
in  equity. 


Dec  19.  The  Master  of  the  Rolls. 

The  bill  in  this  cause  prays  a  specific  performance  of 
an  agreement  for  a  lease,  and  the  bill  is  against  Job 
Ashton  and  Caroline  his  wife;  it  prays  a  specific  per- 
formance in  the  usual  form.  It  appears  that  the  pro^ 
perty  was  singularly  circumstanced,  differently  from 
what  was  supposed  by  all  the  parties  when  the  agree- 
ment was  signed.  The  agreement  was  signed  by  the 
wife  only,  and  is  in  the  form  of  a  receipt,  but  it 
enumerates  all  the  terms  of  the  agreement.  [His  Honor 
here  read  the  receipt.]  It  is,  therefore,  a  contract  by 
the  wife,  in  her  own  person,  with  regard  to  her  own 
separate  estate.  It  appears  that  at  the  time  at  which 
the  transaction  took  place,  it  was  supposed  that  the 

property 
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property  was  divided  into  thirds;  that  Mrs.  Ashton  was 
entitled  to  two  thirds  for  her  separate  use ;  and  that  the 
other  third  belonged  to  a  brother  of  hers  who  was  in 
India.  It  turned  out,  that  one  fourth  was  settled,  in 
some  way  which  does  not  appear,  to  the  separate  use  of 
Mrs.  Ashton ;  that  one  fourth  was  vested  in  her  abso^ 
lutely,  and  consequently  that  her  husband  was  entitled 
to  it  in  her  right;  that  one  fourth  was  not  the  property  of 
any  of  the  parties,  it  having  belonged  to  a  sister  who 
had  died  ;  and  that  the  remaining  one  fourth  belonged 
to  the  brother  in  India.  The  object  of  the  Plaintiff  is 
to  get  a  lease  of  the  whole.  As  to  the  one  fourth 
settled  to  Mrs.  Asktori%  separate  use,  the  bill  prays 
personal  relief  against  her ;  not  that  by  virtue  of  her 
power  over  her  separate  property  she  may  give  to  the 
Plaintiff  the  benefit  of  his  contract ;  but  it  merely  prays 
that  she  may  be  decreed  specifically  to  perform  the 
agreement. 

The  doctrine  as  to  how  iar  the  Court  will  execute  a 
contract  entered  into  by  a  feme  caoert  as  to  her  separate 
estate,  was  very  fully  discussed,  and  all  the  cases  were 
cited,  by  Sir  Thovias  Plumer^  in  the  case  of  Francis  v. 
WigzeU.  {a)  It  was  there  decided,  and  clearly  in  con- 
formity with  all  previous  decisions,  that  the  Court  has 
no  power  against  eifeme  covert^  in  personam^  but  that  if 
she  has  separate  property,  the  Court  has  control  over 
that  separate  property;  in  all  cases,  however,  the  Court 
must  proceed  in  rem,  against  the  property. 

A  Jeme  caoert  is  not  competent  to  enter  into  con- 
tracts, so  as  to  give  a  personal  remedy  against  her.  Al- 
though she  may  become  entitled  to  property  for  her 
separate  use,  she  is  no  more  capable  of  contracting 

than 

(a)  1  Madd,  858. 
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Abbtov. 


than  before ;  a  personal  contract  would  be  within  the 
incapacity  under  which  2^  feme  covert  labours.  Sir  T. 
Pbimer  says,  *'  There  is  no  case  in  which  this  Court  has 
made  a  personal  decree  against  9k  feme  covert.  She  may 
pledge  her  separate  property,  and  make  it  answerable  for 
her  engagements ;  but  where  her  trustees  are  not  made 
parties  to  a  bill,  and  no  particular  fund  is  sought  to  be 
charged,  but  only  a  personal  decree  against  her,  the 
hill  cannot  be  sustained/'  Sir  7*.  Plumer  there  refers 
to  ,Hulme  v.  Tenant  {a)^  before  Lord  ThurUm^  and  to 
Nantes  v.  Corrock  (5%  where  Lord  Eldon^  following  the 
case.  .  before  Lord  Thurlam^  lays  down  the  rule  in 
pijecisely  the  same  terms.  The  present  bill  does  not 
s€|ek  to  affect  the  separate  property,  except  through 
Mrs*  A$hton  personally.  If  it  had  sought  to  affect  the 
property,  upon  the  ground  that  the  contract  had  given 
tb^  Plaintiff  a  right  against  the  property,  the  suit  would 
have  been  brought  against  the  trustees ;  for  there  must 
be  some  trustees  of  that  part  of  the  property  which  is  set- 
tled to  Mrs.  Ashton*s  separate  use,  although  their  names 
do  not  appear.  Although  eifeme  covert  has  power,  and 
the  Court  has  jurisdiction,  over  the  rents  and  profits  of 
her  separate  property,  no  case  has  given  effect  to  her 
contracts  against  the  corpus  of  her  separate  estate.  If 
the  trust  here  is  to  pay  the  rents  and  profits  to  Mrs. 
Ashton  for  her  separate  use,  all  that  the  Couit  could 
afifect  would  be  those  rents  and  profits. 


The  facts  are  not  sufficiently  before  me  to  shew  what 
interest  the  wife  has  in  this  separate  property.  I  am 
therefore  of  opinion,  on  the  authority  of  the  case  of 
Francis  v.  fVigzelly  and  the  cases  there  cited,  that  the 
Court  has  no  jurisdiction  against  Mrs.  Ashton  to  make 
a  decree  for  a  specific  performance  against  her. 

Then, 


{a)  1  Bro^a  C.16. 


(6)  9  Vet.isa. 
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Then,  as  to  the  share  to  which  the  husband  is  en- 
titled in  his  marital  right,  and  as  to  the  share  he 
has  purchased;  in  order  to  make  a  case  against  the 
husband,  he  not  being  a  party  to  the  contract,  and 
there  having  been  no  part  performance,  there  must 
be  found  a  contract  in  writing,  signed,  either  by  him- 
self, or  by  a  person  duly  authorised  on  his  behalf. 
The  contract  is  made  by  Mrs.  Ashtortj  not  as  her 
husband's  agent,  but  as  dealing  with  the  property  as 
her  own,  over  which  she  supposed  she  had  an  absolutie 
power*  The  witness  Kirby  proves  that  the  contract 
was  intended  to  be  made,  not  in  respect  of  any  interest 
the  husband  might  have,  but  in  respect  only  of  what 
the  wife  was  supposed  to  have;  for  the  husband  offered 
to  sign.  If  none  of  the  parties  supposed  that  the 
husband  had  any  interest,  it  is  impossible  to  contend 
that  the  wife  can  be  considered  as  a  person  authorised 
to  sign  the  agreement  on  behalf  of  the  husband. 


1895. 


It  is  said,  with  reference  to  the  representations  made, 
that  the  person  redly  entitled  will  not  be  permitted 
to  assert  a  title,  which  would  defeat  the  title  of  a  person 
claiming  under  his  misrepresentations.  That  is,  cer- 
tainly, an  established  rule  of  this  Court;  but  here  it  is 
not  the  husband  who  is  asserting  a  right;  but  the 
Plaintiff  comes  forward  to  assert  a  right  against  the  hus- 
band. The  husband  appears  to  have  been  in  ignorance 
of  his  rights. 


The  bill  most  also  fail,  on  the  same  ground,  with  re- 
gard to  the  one  fourth  afterwards  purchased. 

As  to  the  remaining  one  fourth,  which  belonged  to 
the  brother,  it  is  proved  by  the  same  witness,  Kirhy^ 
that  all  parties  were  aware,  that  either  one  fourth,  or  one 
third  belonged  to  that  brother ;  but  it  was  said  that  the 

Vol.  L  I  husband 
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iSM.  hmlmimdmSktmdpamettowdkk.  It w;»  uhjicirH 
^^^  iIm  ibcf  ngkt  not  h«fe  power  lo  BMkft  A  k»e  of  it ; 
^  wUcb  ii  w  imwfftrij  tbat  wkatercr  tht  hiibiil 
J04  wife  admcd,  tbe  fanilhcr  wooU  do.  Thcfhwdao 
jnper  otv  the  bmimf%  cnt  fewth ;  ib^  node  die 
Mo«ma  •»  la  tke  wlK>le*    IW  FkuBiiff  only  aik»  fer 


/  Pii|itk»  msj^  DO  doob^  oooaacl  fiar  m  onrai 
,mdfmuitj;  bm  if  thqrilo  aoiy  tbeCowt  cwool 
pd  A  partj  to  execate  a  oooYeyuioe  and  to  ffwn  ao 
iodeniiii^.  This  was  eauUisbed  by  Lord  EUom  io  ibe 
qmmof  BqlwmnnQ ¥> Im^U^ (a)>  aad  ibe  rule  wiaafter- 
jffnla  r^fitff^  to  by  hipi  io  ihe  Haoa^  of  Lofdf»  in 

For  all  these  reaaoosf  and  certainly  noC  on  the  grottod 
jpffntu^f  4be  i^  omat  be  dicmigsyd,  but  witboot  cafis. 

(a)  1  Ves.  4*  B.  294.  (b)  See  1  BGgk,  p.  66-7. 
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lUnxj.      1-  BBTHUNEv.  KENNEDY. 


Dee.  22,23. 


Jj.M-. 


A  testatrix,  JW^HE  will  of  CharloUe  Pegtan  was  as  foUowa:  ~  ^  I 
two  fpedfic     '         S*^^  ^"^  bequeath  to  my  cousiiiy  Henry  Van  Bo- 

bequ^uof      dicoaU^  \00k  transfer  stock  in  ibe  bwir  anaiiiues ;  the 

fumf  in  the  " 

long  annuities,  like 

gave  the  re-     v-j.,!,.   ,  .^     .  '.     ^  ■■-■■.    i 

fidue  of  her  property,  all  9he  did  or  might  possess  in  the  funds,  copy  or  lea^oM 
esutes,  to  her  sisters  ditriagf  tkitm  Htes;  and  ai  the:  ^lecaaw  of  bath^  to  be  dindtod 
equally  between  her  cousins.  The  testatrix's  estate,  after  satisf^ring  the  speciBc  be* 
quests,  consisted  in  part  of  \50L  per  annum  in  the  long  annuities:  Held,  that  the 
sisters  were  enlftlW  to  laociTr  the  idiTidsadt  aoerukig  oa  the  ioi^  ammitiqf^as  a 
specific  legacy. 
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Hke  sum  to  my  gockkughter,  Cimbei%akk  CharlMe 
Forth.  The  residue  oF  my  property^  att  J  do.  or  mmy 
possess  in  the  funds,  copy  or  leasehold  estates,  ta  my 
dear  sisters,  Martha  Peyton  and  Hester  Kennedy  wido^, 
during  theh"  lives ;  at  the  decease  of  t)oth  of  tfaem^  to  te 
equally  divided,  share  and  share  alrk^  betweeik  lliy 
cousins,  namely,  Hemy  Van  Bodk&tUef  HfttryAim 
BethunCf  and  Miss  Catherine  Peyton^  or  their  heirs, 
share  and  share  alike.  I  nominate' and  iappoint'my 
mster  Hester  Kennedy  execotril  to  thk  m^  last  Mrtll  and 


IMS. 


testament. 


» 


.  [>•'( 


The  testatrix  died  in  the  year  1824.  After  payment 
of  the  two  q>eeific  Ic^facies  of 'long  ahnniti^  faer'reii* 
duary  estate  consisted,  amongst  other  tbingi,  of  isfd{« 
per  annum  long  annuities* 

Martha  Peyton  survived  the  testatrix '  Miiy  a^  ^ 
days. 


The  bill  was  filed  by  two  of  the  legatees  in  remainder 
against  Hester  Kennedy,  the  surviving  tenant  for  life, 
and  against  other  partfOF^Iliterested  in  the  fund;  and 
the  sole  question  which  it  raised  was,  whether  Hester 
Kennedy  was  entitled  to  enjoy  the  interest  and  divi- 
dends of  th6r dbilg' linnriitias^  <ii^  Jtik^iSc  legacy,  or 
whether  she  took  the  long  annuities  only  as  a  general 
:rMduaFy-bequeit,'eDtitUog  the  kgataei  to  hfUfelhd^lV1||f 
aikiuitie»,  oomiertecl  into,  a  permanent'  flind,  .of  wMck 
jRftfsteri JKmift^  shoiikl  havt  the  annual  inconve. 


.  n .' 


;Tbe  case  had  be^n  set  down  to  be  heard  aai  a  short 
cios^  but  it'Wte  argimdiai  eoBsideraU«  length. 


<  *•.'•»'., 


.<. 


•i'«  I 


I. 


Mr;  Tfnneyf    Mr.  Pemberion,    Mr^  Rtchards,    Mr* 
Turnery  and  Mr.  Chandless,  for  the  diflferent  parties. 

I  2  The 


■o 
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I ' ■>  •^' 
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ISS^,  The  cases  referred  to  were  Alcock  v.  Sloper  (a),  and 


Beth UN s 

Kennepy* 


CqIHus  v.  Collins.  (6) 


Dec,  2j.  7%^  Master  of  the  Rolls  (after  stating  the  will) : 

.  The  question  is,  whether  this  gift  to  the  testatrix's 
sisters,  although  contaitied  in  what,  for  other  purposes, 
and  in  point  of  form,  is  a  mere  residuary  clause,  does 
not  amoDnt  to  a  specific  gift  of  the  fund  for  the  benefit 
of  the  tenants  for  life.  Against  such  a  construction  it 
was  contended,  that  the  bequest  to  the  sisters  was  sub* 
sliantially  a  part  of  the  residuary  clause,  the  effect  of 
which  was  not  to  be  altered  merely  because  the  testatrix 
had  chosen  to  introduce  into  it  an  enumeration  of  the 
particular  articles  of  which  the  residue  consisted,  and 
to  parcel  out  the  interests  of  the  different  persons  who 
werci  to  enjoy  it  in  succession. 

This  question  is  plainly  one  of  intention,  to  be  col- 
lected from  a  careful  examination  of  the  whole  scope 
and  context  of  the  instrument;  and  so  it  has  always  been 
considered.  After  a  specific  bequest  of  a  part  of  the 
stock  which  the  testatrix  had,  there  is  here  a  gif%of  all 
she  did  or  might  possess  in  the  funds,  copy  or  lease- 
hold estates,  to  her  dear  sisters.  Now  as  to  the  copyhold 
or  leasehold  estates,  it  is  not  disputed  that  the  gift  is 
specific  If  SQ,  why  should  it  also  not  be  specific  with 
riespeot  to  the  funds?  The  intention,  it  is  reasonable 
and  natural  to  presume,  must  have  been  the  same. with 
respect  to  both,  descriptions  of  property  ;  ^nd  there  cap 
be  no  doubt  that  a  bequest  of  all  that  a  testator  may 
poflstess  in  the  funds,  would  be  a  specific  bequest  of  iOll 
his  funded  property,  the  rule  being  that  the  legacy  is 
not  the  leas  specific  for  being  general. 

The 

(n)  2  Mylne  4*  Keen,  699.  (b)  Ibid,  703, 


Ki^iitDt. 


CASES  IN  Chancery.  iW 

The  true  test  by  which  to  try  whether  a   beqtiest        ii^o. , 

is  or  is  not  specific  is  to  inquire  what  would  be  the      rTTlTTt 

^  ^  ^        ^  Bethuns 

result  ir  there  had  been  pecuniary-  legacies  with  a  de-  ^  v^ 
ficient  fund,  or  a  necessity  for  a  sale  for  payment  of 
debts,  —  to  inquire  whether  or  not,  in  such  a  case,  the 
bequest  would  have  been  protected  in  a  competition  iith 
the  claims  of  pecuniary  legatees.  A  party  claiming 
under  a  gift  of  all  the  property  that  a  testator  posse^d 
of  a  specified  kind,  would  not,  I  apprehend,  be  boiknd 
to  contribute;  and  there  is  nothing  in  the  particular  ek- 
pretsions  employed  in  the  will  under  consideration 
to  moke  a  difierence  in  that  respect  Upon  the  tenhs 
used  in  this  will,  therefore,  which^  it  may  be  observed, 
are  plainly  distinguishable  from  those  which  occurred  in 
Akock  V.  Sloper{a),  I  am  of  opinion  that  this  is  a  ^pe* 
cific  bequest  of  a  sum  invested  in  the  long  annuities^ 
and  to  be  enjoyed  by  the  tenant  for  life  in  the  state  in 
which  the  testatrix  left  it. 

There  is  another  reason  for  coming  to  that  concln* 

aion;  not  io  strongs  indeed,  as  existed  in  the  cas^'of 

Alcock  V.  Sloper^  in  which  it  formed  the  sole  ground  of 

Sir  J.L^acKt  judgment,   but  certainly  assisting  and 

confirming  the  viewl  have  already  taken.     In  Al€Ochy. 

fifa;^  there  was  nothing  in  the  words  themselves  whieh 

gfave:a  specific  chanioter  to  the  legacy  f  but  his  Honor 

€»nsidered  that  the  gift  was  in  a  sense  specific,  becau^ 

tiiertf  Wasto  be  a  specific  ownership  of  the  income  of 

the  general  estate^  and  that  the  peculiar  nature  of  the 

direction  respecting  the  conversion  furnished  a  suffi-* 

cieint  indication  of  intention  that  the  property  should 

Goniinueto  be  enjoyed  by  the  tenant  for  life  as  it  then 

elcbted«'    The  same^  inference  of  intentfoti  tciay,  I  think, 

be  drawn,  though  not  sx>  conclusivefiy,  from  the  general 

nature  of  the  provisions  contained  in  this  will. 

Upon 

[a)  2  Mylne  8f  Keen,  699. 

I  s 
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14^5.  Upon  tfae^  igrQuodsy  I  am  of  opinion  that  the  ksig 

'      '' jn'  aanqities'  ia  question  are  to  be  enjoyed  by  the  tenant 

fK  for  life  as  a  specific  bequest^  and  the  bill  rnust^  there* 

KsuM^t.  gjj.^^  ^  dismiflsed. 


\'.\-, 


Rolls.  ^-^'^^    »'i    ''■■■•'     " 

1835.  .;    ,,,,     .^  .Pi;RRY  i;,  JENKINS. 

^op.  10.  ^    . 

1856.  -vaii.  ii     :  .]     'ji'ii 

Jan.  12.  ri7I]^Ii;9f;igipft}  jl^il!  ^^^  ^\^^  ^y  GriffUkJmkitifi  in  the 

A  suit  for  an  -*•  .year  I8i8,in  >he,Coiirt  of  Qreat  Sessions  in  fVaks 

J^u"and  against  Lewis  Jenkins^  the  eldest. ^pn,  apdnJUo  thf)  hw 

profits  of  real  j^^  i^w  and  personal  representative  of  the  Plaintifi's  ma- 

^ome  t^p^tjgra^^/atbei?,  EUos  Jetikins^  who,  as  tbe^  biU;  stated, 

P^^^ff^^^  ^ri^.^lifi  iPlf^iqtfiff's;  o^inprity  aijd  for  several  yeei» 

death,  after  a^r^rV^rfj^  ^pwp;  to  fhe  time  qf  his  Ofvvi  d^ath  in  1814^ 

b^forrdecree,  ^^  'P/^  p^qaitted,  under  false  and  firandalent  repre- 

the  Plainti£f s  a^^i^tf^^^  tp  continue  in  the  receipt  of  the.  renta  aud 

p^S^ntoti^,  prAfii^.  (^  i^rtajj^  ^estates,  to  wlij^h  the  Plaintiff  was  tor^ 

more  than  six  u^^mi^^^  ^he.^rri^e  settlqpiant  of  bis  i^aiTeots* 

years  aiter- 

vard8.fileda      f.lliiiu-.s^l  fiii.*  •■•:":.: '.;i;-    •       ..    «     . 

SVhicrir  srlThe>W}.c)b^gP<l  tjiat^he  Defendapt,  l^msjenhm, 
personal  re-  upon  the  death  ^ihi3)J^tl;iQr»JS^  tfef^in^  WAeioed  into 
ofThe  original  Possession  and  continued  in  the  receipt  of  the  rents  and 
Defendant,  g^^^fi^|C^,rt#j^^tp&.uiHil  the  j^ar  laift  when^as  #as 
died,  pleaded    IJUf^l^  ^\  I)lainu9!  first .  discovered  the  fraud  that  had 

the  Statute  of  (^^n  practised  upon  him  and  recovered  possessionnaf  the 

Lfimitations,  , 

but  did  not       lands.     The  bill  sought  an  account  and  payment  of  the 

*ka  that  six  ®°^^""^  ^^  ^^®  ^^^^  and.Rr4)^t&  DQceivfd  by  Slidk\TaMns^ 
years  had         whom  it  alleged  to  have  beeaa  trader  withii^  the  meaning 

SS^'Sn  of'H.'^f'"!™?! '•''''''  "*  '''^  ^  of  hU  dpceise.  andaUo 
had  been  of  mose  Vdceived  6y  ^he  Defendant  f,,eims  Jenkins*  during 

taken  out  to     tk^  -^^.s^-'ilfb-'   ^ii*   I'vi.'  "    '^  -  "   '"       ■    u    '•'   '  '        •  '  ."■    "^   ^ 

the  original      tpe  perfods  when  they  were  severally  m  possession  of 

Plaintiff:  the    ^^  estates, 
plea  was  over- 
ruled, '  To 
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T^  Htm  bill  Lmis  Jenkins  appeared  and  ftet^im  kis 
answer;  bat  in  December  1819,  befbra  any  further  pro« 
oeedings^  were '  hAd  In  the  suit,  QriffUA  Joftms  died  i  iik* 
testate,  leaving  Ann  Jenkins  bis  widows  wboin'theyear' 
1850  married  one  Petrify  witbout  dny  steps  having  been 
taken  to  prosecute  the  suit.  Subsequently,  —  it  was 
not  stated  when,  -^  Mfr  tmit  Mrs.  Peffy  took  out  ad- 
ministration to  the  estate  of  the  original  Plaintiff  Griffith 
Jenkins^  The  Defendant  Lewis  Jenkins  died  in  the 
month  of  June  1827  Tdtestate;  ^By  W^order  made  by 
the  Vioe-Chancellor  in  March  1835,  under  the  autho- 
rity brtheU6:4.Scltr:4i^&:ib},^^i^^ 
ciM^^  wks  t^Mot^  frbffi  the  Cc^l't  t)r  Ot^i  S^^ions 
into  the* Cbtfrtbf  Chancery.         ' 

.■Hi.       •  I  T  ■  •  1 1   '^  '       ■    *  ■      •'/  ■   •  •  '  ■  * 


'  The  i^k^ent  bHK  ni'hieh  was^ «  bil^  of  t^ViVd^  and  ifdipi^ 
fibdOitnki  ■  wa9  filed  in  the  high  Court  of  'Chtince^  in 
J^  169^^  by  ^nffr^  and  bis  wife,  the  WidbW  of  tfiie 
original  P\i^\ff  GriffUh  Jenkins,  against  tite  'itA  aiuf 
personal  representatives  of  Leans  Jenkins. '  It  ttiH^ih^ 
staibstance'  ^  the  original  bill,  the  subsequent  pto^^« 
ings,  and  the  devolution  of  intere^^'atid  it  f^ralyed'ibirtf 
the  original  suit  might  be  revived,  and  that  the  Plaintiffs 
migbt  have  tk^  like  fdief  against  the  Def^diintis  ^  ^he 
ktalHatntifff  w^td  have  bech  ehtlded  to. 

f.TotbisUH  aplea  of  the  dtacote^of  Limitatldn^  (a)  was 
pnt-  mi'hj  ibe  fiierMmal  reptesentai^ve  <it^'  itre'  c^g^hal 
Dtfdndant^  ^-^\  '  ■■=■•  •";"     •    '  '•"■  •■■'^''' 

.  AMr/JUd^ipsopportoTthepleft.    '  '<         '  i*  = 


I  ,  ..  i 


•  •; 


'  m  tnts  plea  it  is  m  efiect  submitted  that  the  ,sttit 
oajflfht  to  have  been  revived  within  six  years,  and  that 
a  liu  of  revivor  falls  directly  within  the  laoffnage  as 

well 

(a)  lJiic.l.c.l6.  '      ^  '*'' 

I  4 


. •  •  ji" .  -*.. 
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well  as  the  spirit  of  the  statute  of  James.  The  prindple 
is,  that,  in  order  to  prevent  the  time  from  runiiiiig 
against  a  party  asserting  a  claim,  there  must  be  a  suit 
pending.  In  HolUngshead's  case  (a)  Lord  Chancellor 
Macclesfield  observed,  that,  though  the  Statute  of  Limit- 
ations says  nothing  of  bills  in  equity,  yet  these  are 
construed  to  be  within  it«  His  Lordship  goe$  on  to 
add,  that  even  the  case  of  reviving  a  decree  to  account, 
after  the  six  years,  is  within  the  mischief  designed  to 
be  prevented  by  the  statute ;  and  he  lays  it  down  ex- 
pressly, that  if  there  were  only  a  bill  and  answer,  and 
the  suit  abated,  the  executor  must  bring  his  bill  within 
the  six  years,  otherwise  time  would  be  a  bar.  Webster 
v.  Webster.  (*) 

Mr.  Pemberton  and  Mr.  Teed^  corUrd. 

Webster  v.  Webster  has  no  application,  for  it  was  not 
the  case  of  a  bill  to  revive  a  suit,  but  simply  of  a  plea 
to  the  Plaintiff's  demand  on  the  ground  that  the  six 
yeAn  had  expired.  The  proposition  of  Lord  MaccleS" 
Jield  in  HolUngshead's  case  is  nothing  more  than  a 
dictum  which  has  never  been  adopted  by  later  Judges, 
much  less  Recognised  by  any  decision,  and  which  is 
equally  inconsistent  with  the  language  and  spirit  of  the 
statute.  It  id  unnecessary,  however,  to  consider  a 
question  which  the  facts  of  the  case  do  not  raise.  Tliis 
is  hot'a  comitnbn  bill  filed  for  an  account;  It  is  a  suit 
founded  on  charges  of  fraud  and  breach  of  trUst,  las  to 
which  twenty  instead  of  six  years  must  have  passed 
before  the  Defendant  could  take  advantage  of  lapise  of 
time.  Besides,  Murray  v.  T^e  East  India  Company  {c) 
has  decided'  that  the  six  years  shall  not  begi^  to  run 

until 

• 

(a)  1  P.Wmt.  742.;   and  see  C^)  10  Fes.  93. 

Hooenden    v.    Lord    Annesley,         (r)  5  J9. 4"  ^^*  204. 
3  SeAo.  4*  Lef.  65S. 
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unlit  some  person  i«  in  esse  who  has  obtamed  represent- 
ation to  the  estate  of  the  party  in  whose  right  the  claim 
is  made,  because  till  then  no  cause  of  action  has  nccmed ; 
and  it  is  not  stated,  nor  will  it  be  pretended  that  in  tfai& 
case  six  years  have  elapsed  since  the  present  Platntiffis 
took  ont  administration  to  the  estate  of  the  original 
Plaintiff. 


TSri 


isss.' 


Perry 


Mr.  Blake^  in  reply. 


M  • 


The  proposition  of  Lord  Maccleffield  ia  Holling*^ 
sheacCs  case  ba$  never  b^en  overT^uled.  ,  If  u  parfj; 
whose  suit  has  abated  before  decree;  isi  to  be  peroiiitte^, 
to  revive  at  any  distance  of  time,  say,  after  the  l^pse 
of  fifteen  or  twenty  years,  all  the  evils  will  follow  which 
the  statute  was  passed  for  the  express  purpose  of.  pre- 
venting. 


u 


The  WAVtm  of  the  Rolls,  after  stating  the  sub^' 
stance  of  the  pleadings,  proceeded;  — 

This  is  »  plea  of  the  Statute  of  Limitations,  upon 
tbQ  grQund  that  more  than  six  year^  have  elapsed 
a^ifler  the  death  of  Griffith  JenkitiSf  the  original  Plaiptiff, 
and  before  the  filing  of  the  bill  of  revivor  and  yuppie*, 
ment,  and  th^  question  b,  whether  such  a  plea  cap  be 
maintained. 


1856. 
Jan,  13. 


.  The  plea  sets  out  the  words  of  the  statu tCi  which  are  < 
to  the  effect  that  the  action  must  be  commenced  and 
sued  within  the  six  years.  In  this  case,  the  suit  was 
commenced  and  sued,  not  by  filing  the  bill  of  revivor 
and  supplement,  but  in  the  year  1818,  when  the  ori- 
ginal bill  was  put  upon  the  file.  The  bill  of  revivor  is 
not  a  new  suit,  the  terms  of  the  order  of  revivor  being 

that 
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tbftt  the  suit  ihall  be  iq  the  same  pH^t  and  oonditioQ 
as  it  was  in  at  the  time  of  the  abatement;  altboogh 
certainij  in  Holling$heatr$  case  {a\  which  was  dted  in 
support  of  the  proposition  raised  bj  the  present  plea, 
it  was  said  bj  the  Court,  but  not  decided,  that  the 
statute  does  applj  to  such  a  case. 


\ 


That  point,  howerer,  does  not  arise  upon  the  present 
occasion,  as  the  case  of  Murray  t.  The  Easi  iuUa  Com' 
P^^  {f^i  referred  to  by  the  PlainttfllB,  is  a  condusiTe 
authority  against  the  plea  upon  another  ground.  Ifar- 
ray  t.  TJie  East  India  Company  decides  that  the  statute 
does  not  begin  to  run  until  administration  has  been 
obtained;  and,  in  this  case,  the  plea  does  not  aUc^ 
that  there  were  personal  representatiTcs  dF Griffith  Jen^' 
UnSf  the  original  Plain tifl;  at  any  time  after  his  deaA 
until  the  filing  of  the  bill  of  revivor.  If  there  were 
not,  — a  fact  which  may  be  assumed  against  the  pies, 
the  case  falls  within  the  principle  of  Mmray  v.  The 
East  India  Company ^  and  is  much  the  same  as  Kieman 
V.  tCynnerdey^  which  came  before  the  Vice«>Chancellor 
in  the  year  1831.  In  that  case,  the  Plaintiff  in  the 
original  bill  having  died,  his  representatife,  fburteen 
years  afterwards,  filed  a  bill  of  revivor,  to  whidi  tb6 
Defendant  demurred.  The  demurrer  wa^  over-rtalM, 
aild  thfe  Defendant  then  applied  for  time  to  plead  the ' 
Statute  of  Limitations,  bnt  the  leave  was  in  that  ca^ 
refused. 


The  plea  must  be  over-ruted. 


;.-.  .       '    1 


(a)  1  P.  Wm$.  749. 


{h)  S  B.  ^ Mli6i. 
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■    ■,■■        183*.- 


CHERRY  ».  MOTT.  ^^''' 

JJec,  7. 
>  .  1856. 

^ENJAMIN  CHERRY  made  a  codicil  to  his  will      •^^-  ^^• 

in  the  following  words :  —  "  And  whereas  it  is  my  ^^^^{^ 
iotfntion^  if  it  please  God  to  restore  me  to  n^  health,  tention,  if  he 

PCGOVfiPCn  his 

to  soft  the  governors  of  Christ* s  HtMpiialj.w^  to  cpnti^  health,  of 
with  than  for  the  purchase  of  a  presentation  of  a  boy  to  contracting 

1_  !_•  L  r  i*  n      t         ,  t  ^   ^^^'^  '"C  go- 

that  cnanty»  the  son  of  a  ureem^n  pf  the  borough  c^,  yemore  of 

Hfrtfard^  by  the  mayor  and  akkrn^en  of  the  said  f^for^"*" 
borough;  ;noWf  s|K>uld  I  not  live  tO;  make  the  contract,  purchase  of  a 
I  b€g»  if  the  money  arising  from ;  my  personal  e/^tat^.  of^alMly^to'^ 
ahal^  «fter  payment  of  my  just  debts^  funeral  exp^se^:  that  charity, 
leipqf^s^  hgwy  du^,  and  otber  matters  berjeixU[)efQre  freemaVof^ 
meq^nedy  be  sufficient  to  make  the  contract,  J^  }^g  the  borough 

,  •II  J         »  of  //.,  by  the 

thjey  Wlii  do  90.  ,.      .   i,,: •mayor  and 

.  aldermen  of 
•         ,  .         .M    ••  I : the  borough, 

The  ^ill  was.  filed  by  the  testator's  residuary  Ieg^te^j^.\ desired  that  if 
«r4  it  .pr#ye4  that  the  legacy  given  by  the  codicil  /or  JrisillJ^frYni 
thei  purchase  of  a  Christ* s  Hospital  presentation  might  his  residuary 
be  de4wed  void.    The  case,  after  being  pantly  ^xgl^  wtote  should 

oa .  *  .^rpDjer  day,  stood  over,  by .  the  direction,  of  his  ^  sufficient 
»T  1         •  r^  I  .         ,      forthepur- 

Hjopor^  tp4t  the  Attorney-^jeneral,  ^ ,  representu|g,  the  ^  pose,  the  con- 

C^own^.a^cl  J^fltving  a  ppssible  interest  adypr^  ^>'^^.  be  made "^^ 
CQrppr^n,,pf  ,£fer;{/2^(/,  ^nigt^t  be;  l;>rQught  jb^r^^.^^  The  contract 

rv..ii»f    "  having  failed 

^""^  i.vnl'.  inconse- 

quence of  the 
rwyt  .  governors 

The  cause  now  came  on  again.         ;  ;,,,         ;     .:•  I      demanding  a 

price  exceed- 

•  Ut.jpen^toff,  and  Mr.  Wilbrahanh  for  the^PlainUffs.  S^^Jfr^''""' 

The  bequest  in  the  codicil  for  the  purchase  of  a  pre-  giduary  per- 

aentation  to  Christ's  Hospital  must,  at  all  events,  be  void  sonal  estate, 

-^  the  Court 

to  held  that  the 
testator^s  cha- 
ritable intent  could  not  be  executed  cypris,  and  that  the  bequest  was  totally  void. 
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1855.  to  the  exteut  to  which  it  woald  fail  as  a  charge  upon 

*"  ^''^  such  part   of  the  personal  estate  as   consists  of  mort- 

V,  g^g^  And  leaseholds.     But  the  bill  goes  further,  and 


MoTT. 


seeks  to  have  the  bequest  declared  void  in  tofo ;  and 
that  upon  two  grounds ;  first,  because  it  is  a  sum  given 
for  the  purchase  of  an  interest  in  mortmain,  the  pro* 
pcrty  of  Chrisfs  Hospital  consisting  partly  of  buildings 
and  land,  and  its  funds  being  principally  invested  in  real 
estate ;  and,  secondly,  because,  supposing  the  purpose  to 
be  legal,  the  amount  of  the  sum  devoted  to  the  charity 
is,  from  its  very  nature,  incapable  of  being  ascertained. 
No  price  has  been  fixed  by  the  testator,  and  the  con- 
tracting parties  have  not  been  able  to  agree  upon  the 
amount  of  the  purchase-money ;  but,  even  if  they  could 
setde  the  price  by  agreement  among  themselves,  the 
sum  required  for  that  purpose  would  be  the  amount  of 
the  charitable  bequest;  and  as  that  amount  would  be 
charged  partly  upon  such  portion  of  the  testator's  per- 
sonal estate  as  is  connected  with,  or  savours  of  the 
realty,  and  partly  on  his  pure  personalty,  and  the 
former  fund  would,  by  the  operation  of  the  statute,  be 
necessarily  withdrawn  from  the  burthen,  the  bequest  to 
that  extent  would  fail,  and,  consequently,  the  full  amount 
required  for  the  proposed  purchase  could  never  be 
raised.  If,  for  example,  2500/.  is  the  price  demanded 
by  the  governors  of  Chrisfs  Hospital  for  the  sale  of  a 
perpetual  presentation,  and  the  personal  estate  out  of 
which  the  testator  has  directed  the  purchase- money  to 
be  paid  consists  of  mortgages  and  leaseholds  in  the 
proportion  of  one  fifih  of  the  whole,  it  is  plain  that  the 
charge  will  be  good  to  the  extent  of  2000/.  only,  and 
that  the  object  which  the  testator  had  in  view  cannot  be 
accomplished.  That  object,  besides,  is  of  so  very  spe- 
cial and  peculiar  a  kind,  that  if,  for  any  reason,  it  has 
become  impossible  to  carry  it  into  effect  exactly  in  the 
mode  which  the  testator  contemplated,  the  Court  would 

not 
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not  be  justified   in   applying   the   fund   to  any  other        1835. 
analogous  object  upon  the  principle  of  cypres. 

Mr.  JBidcersteth  and  Mr.  Danielle  for  the  governors 
of  Christ^s  Hospital^  stated  that  the  governors  had  re* 
fused  the  sum  offered  by  the  executors,  because  it 
would  not  be  an  equivalent  for  the  expense  entailed  on 
the  establishment  by  the  maintenance  of  an  additional 
boy.  The  arrangement  on  the  terms  proposed^  instead 
of  a  benefit,  would  be  a  burthen  to  the  institution, 

^  ■ 

Mr.  Barber  and  Mr.  Girdlestone,  jun.,  for  the  cor- 
poration of  Hertford. 

The  corporation  of  Hertford  claims  this  bequest  as 
money;  which,  if  it  cannot  be  laid  out  in  the  pur* 
cbase  of  the  presentation,  is  applicable  by  them  to 
some  charitable  purpose  of  a  similar  kind.  There  is 
no  doubt  that  much  of  the  property  of  Christ*s  Hospital 
18  invested  in  real  estate.  But  that  is  quite  immaterit^l '; 
for  it  has  long  been  settled  that  a  gifl  of  personalty  for 
the  benefit  of  an  existing  charity,  a  school  or  infirmary 
for  example,  is  perfectly  good,  whether  that  charity  be 
or  be  not  possessed  of  land ;  the  principle  being,  that 
aiich  a  gift  made  to  a  charitable  institution  previously 
established  has  not  the  efiect  of  bringing  any  new  land 
into  mortmain;  Attorney-General  v,  Bawlei[a\  Corbyh 
V.  Fl-eneh  (A),  Attomey-General  v.  Bishop  of  Oxford  {c\ 
Attorney-General  v.  Nash  {d\  Attorney-General  v.  Par- 
sons, {e)  This  is  merely  a  sum  bequeathed  in  aid  of  a 
chari^ ;  or,  rather,  it  is  a  gifl  on  condition  that,  the 
money  being  added  to  the  funds  of  the  hospital,  the 

advantaged 

(c)  a  VeM.  :teo.  547.  {d)  3  Bro,  C.  C.  588. 

.  .    lb)  4  F«.481.  (e)  S  Vet,  186. 

(c)  4  F«.  451. 
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if^S!5.        Advantages  of  the  institatioti  shall  be  extended  to  a  par* 


CkiittitY 


ticular  class  of  individuals  who  are  designated.     It  may 
^""*       be  true,  that  the  testator  did  not  primarily  intend  to  be- 
^<^-        nefit  Chrisfs  Hospital^  from  which  the  right  of  present- 
ation was  to  be  purchased  at  a  fair  price;  the  principal 
objects  of  his  bounty  bemg  the  sons  of  freemen  of  the 
borongh  of  Herffbrd^  the  corporation  of  which  were  to 
be  the  trustees  or  patrons  of  the  charity.     But  because 
the  benefit  is  to  be  confined  to  a  limited  class  of  objects, 
the  gift  is 'not  the  less  a  charitable  endowment  in  fiivour 
of  the  Hospital.     The  money  will  go  in  augmentation  of 
the  general  funds  of  the  institution,  and  will  etiable  H  to 
enlarge  its  establishment  and  means  of  usefulness;  and 
the  , bequest  is  coupled  with   an  express  trust,  which 
wouM  otherwise,  indeed,  be  implied,  that  the  mon^ 
>shall  be"  so  expended.     Surely  it  will  not  b^  contendedf 
*1^t  when  a  person  bestows  property  on  a  school  or  col- 
'Idge^  to  (bund  a  particular  exhibition  or  fellowship  for 
the  benefit  of  his  next  of  kin,  or  the  natives  of  a  specified 
"tMHiftty,  the  donation  ceases  to  be  a  charity,  or  that  the 
!s^hool  or  college  so  endowed  is  not  an  object  of  the 
dckior's  bounty. 

II"'. 

^   It  IS' argued,  chat  unless  the  parties  agree   as  to 
the  ptice,  the  som  devoted  to  charity  cannot  be  ^- 
t^rCained;  but  if  the  executors  ofier  a  sum  equal  in 
'Anidant  lo  the  produce  of  the  testator's  pure  per- 
Sdnul  estate,  (and  of  course  they  are  not  entitled  to 
iAkr  mor^  though  they  are  bound,  if  necessary,  to  go  to 
that  extent,)  and  if  the  governors  of  the  Hospital  think 
'fit  to  refuse  the  ofier,  the  whole  of  that  sum,  being 
rttloney  diodicated  by  the  testator  to  a  charitable  pur- 
'pose  which,  through  collateral  circumstances,  has  be- 
come incapable  of  taking  efiect,  will  be  applicable  to 
other  charitable  objects  of  a  similar  description,  ac- 
cording 


CASES  W  CHANCERY.  l«7 

fording  lo  tjbe  discretion  of  the  truftees,  subject  to  ibe        1835. 

.ipoptrol  of  the  Court.     When  the  character  of  charity 

.jj^iopce  stamped  upon  the  gift,  the  Court  always  tak^s 

f^aire  .that  effect  shall  be  given  to  the  charitable  in- 

t^fatf]  either  literally  as  the  donor  has  directed,  or*  where 

that  for  aay  reason  is  impracticable,  then  as  nearly  as 

the.civoiinstances  will  admit,  according  to  the  doctrioe 

.ofQStr^^.«*<-a  doctrine  which  has  been  fully  established 

by  a  great  variety,  of  decisions  s    Aiy is  ▼.  Churck  (4)9 

AUorn£j/  GawtU  v.  Btmlt^  (i),  Attormtf  General  v. 

'.4^T^.lf)!%  Mcggridge  v.   Thaciwell,  {i)      The  prin- 

iripie  api^icahle  to  this  ca^isi  laid  down  by  Lord  Eldon 

JAcl^ar, and  decisive  terms:  ^^  Where  a  legacy/'  says  his 

^Loiqdship  in  the  case  of  Mills' v.  jFarm^(tf),  ''is:  given 

ap.  #l(  tQ;de^qte  thjst  charity  is  the  legatee,  the  Court 

.flqenrfic^.^qid  that  the  Diode- is  of  che. substance  of  the 

jtW¥y>:(t>iit.,wUI  ^actuate  the  gift  to  charity  as  the  sirt>- 

jglta^po;  jjfuyiding  a.  mode  for  that  legatee  tq  takes  yrhioh 

J^j^Qlt  provjd^  for  ai|y  other  legatee"     The  appUqa- 

^f}9iV  qf  the^  principle  of  Qpr^^  jS9  fi^r  from  being  iin* 

jyafl^jcylbita^.wjiJl  b^e  be  unusually  easy.     Nothipg  wn 

be  simpler  than  for  the  corporation  of  Herf/brdf^e^er 

to  come  to  an  arrangement  with  the  governors  of  the 

rJfl^pit9i.-fQr  .)4i^,|Mirckase  of  a  quidified  right  of  pre- 

jlgnti^iop^  say  foe  a  limited  tisiMi^or  once  in  twenty  years^ 

^^i^jcff^pl^.;  9r,  if  that  cannot  be  dcme^  to  employ  the 

.i[i)lKl,a{t,, their,  disposal'  in  endawing  an  exhibition  at 

.j^agiq.^s^milar  ins^tuUont  to  be  enjoyed  by  the  objects 

^w)^Qn^jthe. testator  .has  indicated.     The  particular  fmX" 

^Sf^  jQoay.hpF^ fi^iled>  but  the  nomination  of  the  cor- 

^^If^ioa.of  Hertford  as  trustee^  of  the  charity  remains 

W(f^??rfiii».Aljho,"g??»  thj?refore^  the  duty  of  prescriWog 

•J  '    («)  ^Jik.a39.  (d)  7  Fes,M. 

(^).  S  Vea,  jun.  380.  (e)  19  Ves,  48S. 

(c)  3  Vei.  653. 


M 


ozi. 
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1835.        and  regulating  the  mode  in  which  the  application  oFthe 

i^uJplv  ^^^^  ^^^'^  ^®  made,  devolves  upon  the  Court,  accord- 
,v^,-/^  irtgtothe  rule  laid  down  in  Moggridgev,  Thackwell g 
still,  as  the  testator  has  himself  selected  the  parties  who 
were  to  be  the  patrons  and  distributors  of  his  bountjy 
the  administration  of  the  charity  will  be  entrusted,  as 
the  testator  meant  to  entrust  it,  to  the  corporation  of 
Herffbrdf'  Slid  the  corporation  will  be  entitled  to  go 
b^re  the  Master  and  submit  a  scheme  to  him  for  the 
future  application  and  management  of  the  charity. 

Ml*.  fVrai/i  for  the  Crown,  submitted  that  the 
result  of' all  the  cases  established  the  proposition  that^ 
provided  a  general  intention  of  charity  could  be  col- 
lected from  the  form  and  language  of  the  gift,  the 
Court  would  not  suffer  that  intention  to  be  disappointed, 
but  would  execute  it  in  some  analogous  mode,  accord- 
ing to  the  doctrine  of  cyptes;  De  Costa  v.  De  Pas.  (a) 
Whether  the  disposition  of  the  fund  should  be  under  the 
^tig*^  sign  manual,  or  by  the  hands  of  trustees  acting 
Conformably  to  a  scheme  approved  by  the  Master,  was 
a  tnatter  of  secondary  importance,  and  in  a  great 
measure  depended  upon  the  extent  to  which  the 
founder  had  himself  gone  in  providing  machinery  for 
the  distribution  of  his  bounty. 

Mr.  Richards^  for  the  executors,  stated  that  the  re- 
siduary-personal estate,  after  discharging  all  other  claims 
upon  it,  would  probably  not  exceed  1600/. 

Mr.  Pemhertoriy  in  reply. 

.  The  objection  founded  on  the  Statute  of  Mortmain 
has  been  misunderstood.     No  one  disputes  that  a  gift 

.'   i   ■  for 

(a)  Amb,  228.     S  Swaru,  487.  n. 
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for  the  benefit  of  an  existing  charity^  the  income  of  t^lk' 
which  is  derived  from  land,  may  be  valid.  But  this  is 
Dot  a  gift  of  that  kind;  it  is  not  a  bequest  for  the 
benefit  of  Chrisfs  Hospital  at  all ;  it  is  a  gift  to  the 
Corporation  of  Hertford  of  a  sum  of  money  to  be  laid 
out  in  the  purchase  of  a  presentation  to  that  institution; 
in  other  words,  of  an  interest  in  its  real  estates  to  l^c 
enjoyed  by  a  boy  nominated  by  the  corporatiop.  The 
question,  therefore,  really  is,  whether,  for  the  purpose 
of  creating  and  endowing  a  new  charity,  a  sum  may  be 
validly  bequeathed  for  the  purchase  of  land,  or  of  an 
rhterest  in  the  profits  of  land,  already  in  mortmain. 
To  such  a  purchase  it  might  seem  that  the  inconveni* 
ence  and  mischief  struck  at  by  the  statute  do  not 
apply;  but  the  answer  to  that  argument  is,  that  tb^ 
prohibition  of  the  statute  is  positive  and  unqualifiedi 
and  so  It  has  been  uniformly  considered ;  for  ctxr 
tainly,  isince  the  time  when  the  statute  passed,  up 
attempt  has  ever  been  made  to  sanction  or  support 
sfich  a  purchase.  The  question  is,  in  fact,  new,  and  is 
entirely  untouched  by  any  of  the  authorities  that  have 
been  cited.  No  reply  has  been  given  to  the  objection 
dViiwn  from  the  impossibility  of  ascertaining  the  specific 
sum  to  oe  applied  to  the  particular  purpose  designated* 
A  charity  of  this  peculiar  n(^ture  can  never  be  executed 
^pris^  nor  has  the  application  of  the  doctrine  of  c^is 
ever  been  carried  to  that  extent.  No  general  purpose  of 
chfiirrty  is  indicated  fn  the  codicil ;  a  specific  appropri- 
ation of  a  sum  is  directed,  and  that  appropriation  fails, 
not  because  ChHst^s  Hospital  is  unwilling  to  sell  the  pri* 
vilege  at  a  stated  sum,  but  because  the  testator  has  not 
lefi«fiind6uflSci^nt  to  satisfy  the  snm  required.  In  all  the 
cati9S  of  ihe  cyprii  execution  of  a  charity  there  has 
eitfaer  been  indicated  a  general  charitable  purpose,  and 
no  particular. objects  of  bounty  have  been  pointed  out ; 
or  there  has  been  a  general  direction  to  lay  out  money 
Vol.  I.  K  in 
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18S5.       in  charity,  followed  by  a  recommendation  of  particalar 
objects,   and   those  objects   have  failed.      The  Court 
mu^  findf  not  only  a  general  and  overruling  cliaritable 
intent,  but  also  a  fund  defined   and   ascertained^   or 
capable  of  bein^  so,;  Chapman  v.  Brown  (a),  Attomtjf^ 
General  v.   Hinxman.  {b)      Both   these   circumstances 
concurred  in  Attorney-General  v.  Bcrmles  (c),  and  Mogg* 
ridge  v.    Thackwell  {d) ;   and   neither  is   to  be  found 
in  this  case.     The  only  case  which  at  all   resembles 
the  present  is  Attomet/'General  v.  Jndrew{e)f  and  in 
that  there   was    no   final    decision,    the    suit    liaving 
been  ultimately  compromised.     In  Attomet^General  v. 
Bishop  qf  Oxford  (g)  a  sum  was  bequeathed  to  build  a 
chapel  at  Wheatley,  and  when,  in  consequence  of  tlie 
refusal  of  the  bishop  to  sanction  Uie  design,  it  became 
impossible  to  fulfil  the  testator's  wishes,  the  fund  was 
held  not  to  be  applicable  to  any  other  charitable  pur- 
ppse  of  a  like  kind,  but  to  sink  into  the  residue  un* 
disponed  of.      Besides,  it  may  be  argued  that  in  tlie 
events  which  have  happened  there  is  no  effectual  bequest 
at  all.     The  codicil  is  no  more  than  a  direction  to  carry 
a  certain  contract  into  effect,  provided  it  can  be  entered 
into  in  the  mode  and  with  the  party  specified.     It  turns 
out,  however,  that  the  purpose  cannot  be  executed,  and 
then,  as  in  the  case  of  any  other  contract  which  the 
testator  at  the  time  of  his  death  was  under  engagements 
to  comple.te,  but  which,  from  defect  of  title  or  some 
oih^r  catise^  is  afterwards  of  necessity  abandoned,  the 
devisee,  who  in  this  case   is  tlie  charity,  must  sustain 
the  loss  occasioned  by  the  impossibility  of  completing 
it. 


7»e 


{m\  €  Tet.  4M.  (rf)  7  ^^.36. 

(6)  StJ^4W.  37a  (r)  5  Vet.  655. 

(c)  t  ret.  ten  547.  {g)  Stated  in  4  Vet  451. 
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Tke  Master  ^  ihe  Bollsi  aTter  statiii^.  ihe  'eodioil>       ISM 
prooe^ed  flis  follows : —-  '^     v 

lP6i^  qtre  tTiis  be  a  gbod'c^antatile 

Ic^cy,  Ifife  governors  of*  ChrisPs '  'Hospital  'a|)peiiring  %y  \  gjc. 

thtfi*'  crtmsel  and  didlining  to  acdept  the  itfm' offered;  '^  '' 
Dpbti  tfe  cohditiori  impels^;                     '                  '^ 

It'hW  been  ai-guea  that  Chris^sf  fldwml  possesses  ' 
real  e^tes,  itnd'-thiit  the  li^gacy  if  c^t-Aed  itit6  %^ct'' 
Wbufd  tniMoflt  id  t'he  punfh'as^  of  bo  int^re^  iti^'^cicf'oiii!' 
of  siicH- rdl  estatra,  anabfeiherelrdre'void'l)^  tfiekoi't-^' 
main  Act '  If  Aiy  <}ecision  ^Kf'iibl-  jirofcte^  b^n'  btliet ' 
grotii]a«i  ft- ttji^t  1)e  ibedessary  'to'  obtain  bett^i^  ihfor-^ 
niaitoii'tfiali¥{iili  is^'nVrw  ^f^re  iife  upbh  tliis  subj^tj' 
bM'thWWl'6ft'e  6^  tW'ciaie  rendei's  i  iiiinecei^r^ ' 
fof  %<J'tB''eii^et-  fnl6  t&e  cbiiSiaektIdn  ItiUi^^titL    ''•' 

■  This''1eg4"cy  {»  conditifttiai:  Therfe'W  n<j''^ift,%  this' 
pistil  estate  «e'iiottiuffit!ieAt  to' fbtM  thd  cd^tti^^f'j' 
aifd  ib4r<eate  '^)i<it''sa<A  is  tb^^  oeMej  tfa<i  'gdi^Yn'6n''a^'' 
cKiilng-tlie'^Ai  Witid  <k  tM^ound  bf  1t!i  inkaequitgy.'' 
lbd^,'f^bni'th(!  i>ut^  diipricable'tb  clmrity  l^^di^ 
aiithin^st  \ii '^iM:''  Part  6^ tb'e'tesiaitiys  tirbtiertf 
c^niis^"(^r  t>^r8oiiaIiy  df  MhM'iiktiH'^,  bi>'kWcfa' aitsite' 
of ' W^tmerit 'W '^arinot '  be  ' ap^K^ '  ui' ' 'pa^oiei''^^^ 

c&Urify  Y6gab>;  the'geHcirftf  p^rt^i^fia^'Wtt'lie/inlki^d  'ina' 
p%nr^,  tiltf^^  in  ^e  fir^  jfH&Ce  be  Cbt^sTd^^  <U  djip^rticfiiyd 
f6i^'tifii6t)ur^e'6fj|}iaijr}ng:tbe  several  fegacib.  'ff,  ihei'&i' 
fiV^^  tl4'>1^  at  xvh'ieh ' tb6  gi^ertibrs  wbta'ld  bb  "i^illiri^ ' 
to  contract  could  be  ascertained,  that  price  so  appor'- 
tioned  would  ho  <»nntrihntpH  partly  hy  the  personal 
e^te  applicable  to  the  payment  of  charity   legacies, 
and  partly  by  the  {wrsoniil  estate  which  iaivPl  «0:  ap- 
plicable; and  ds  the  former  only  could  be  taketi>  the 

•  K.  2    .  sum 
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sum  applicable  must  of  necessity  fall  short  of  the 
ainount  required  to  perform  the  contract,  so  that  the 
event  never  can  arise,  upon  the  happening  of  which  the 
Ie«jiacy  is  to  depend.     There  never  can  be  money  arising 

■  ■ 

frorn  the  personal  estate  sufficient  to  make  the  contract. 
If  this  view  be  correct,  the  legacy  must  fail,  for  there 
may  no  doubt  be  a  conditional  legacy  to  a  charity  as 
well  as  for  any  other  purpose. 

'  Atioth^r  bbjecttbn  is  that  ,this  is  a  gift  for  a  parti- 
etilar  piirpose  which  cannot  take  effect  by  reason  of 
flie  feftiddt  of  the  governors,  and  that  it,  therefore, 
iilti  flhdgether.  Iii  support  of  this  proposition  reliance 
Is  pikced  on  the  case  6i  AHoniey^General  v.  Bishop 
of  Oxford  {a)i  which  is  fully  stated  in  the  judgment 
in  Corbyn  v.  French  (i).  That  was  the  case  of  a  legacy 
gfveri  to  bbild  a  church  at  a  particular  place,  and 
ttye  bishop  and'  parson  objecting,  the  Court  held  that  a 
dfiurch' could  not  be  built  elsewhere.  In  Corbyn  v. 
Fh^neh'  the'  liigacy  was  to  the  trustees  of  a  chapel  for 
tife  fjiirfilCMse'bf  discharging  a  mortgage  thereon.  The 
flK^rtgaj^e,  It  tiAned  6'ut,  had  been  previously  paid  off  by 
dlher 'ttteatisl  Lord  Alvanley  decided  that  the  legacy 
was  void  bv  the  Mortmain  Act,  and  that  it  was  also 
void  because  the  object  intended  could  not  be  effected, 
tfrii)  ^he^  ^as  no  ground  to  apply  it  to  any  other 
|Mrfpo>se:      * 

'InAlt&rHe^'Gerieral  y.  Andre^oD  (c),  there  was  a  gift  to 
Trinity  College^  Cambridge^  upon  condition  of  the  college 
founding  scholarships  for  persons  educated  at  Merchant 
Tttltcyi^fer  SchobT.  The  college  refused  to  accept  the 
kigady  upon  thd  condition  imposed.     Lord  Bosslyn  did 

not 

(a)  1  Bro.  Ct  C.444,  n.  {c)  5  Fes.  633. 

^'M[il^ '«;>*.  451. 
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not  decide  whether  the  legacy  could  be  executed  q/p-eSp        tSS^ 
but  referred  it  to  the  Master  to  receive  a  proposal  on 
the  part  of  the  Merchant  Tailqra'  School  for  the  estab- 
lisbment  of  a  charity  within  the  terms  of  the  founder's 
will. 

1  .  ' 

I    I 

In  AUoniey-General  v.  Boullbee  {a)  X^ord  JlvanUj/ 
approves  of  Attomey^General  v.  The  Bishop  of  Oxford^ 
and  lays  down  the  distinction  between  legacies  to  oha- 
rities  which  fail  because  they  cannot  .be  e}^c;ut^>  anfl 
those  which  the  Court  executes  cypres.  H,e  says»  if  t))e 
intention  cannot  be  extended  literal^,  the  Court  will 
adopt. a  mode  consistent  with  the  {general  intention».  sp 
as  to  execute  it,  tliough  not  in  mod^  in  substance,  :     ^ 

In  Mills  y.  Fanner  {b)f  Lord  Eldon  in  discussing  th^ 
doctrine  of  a/pres  consider^  the  rule  a3  applic^le  Jta  the- 
mode  and  not  to  the  substance  of  the  legacy ;  though, 
certainly  in  a  very  extended  sense;  for  iq  m^ny.ca^^ 
where  the  mode  fail^i  the  Court,  considers  ,clmri^  4^ 
the  legatee ;  and  therefore  the  Court  applies  a  prac* 
ticabie  and  legal  in  the  place  of  an  impracticable. and 
illc^l  mode. 

In  tills  case,  however,  there  is  no  gift,^  except  in  tb^ 
direction  to  do  that  which  cannot  be  effected*  I^  is.  i^Qt. 
within  the  principle  of  those  cases  in  which  the  Court 
executes  a  general  purpose  eyprh,  the  particular  mqde 
being  imppssible*^ 

Another  objection  to  this  legacy,  nearly  connect^c} 
witli  the  fifst^  is  that  it  is  impossible  to  aso^rlain  whii( 
sum  can  be  administered  in  any  charitable  disposition. 
The  sum  is  so  much  as  shall  be  necessary  to  effect  the 

contract 

(a)  9  yes.  Jan.  390.  (b)  19  Km.  485. 
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contract,  an  amount  which  could  only  be  ascertained  by 

the  contract  itself,  if  capable  of  being  efiected;  but  as 

that  cannot  be,  tbp.j>o^bility  o/.  ascertaining  the  sum 

fails.      The  Court  cannot  take  the  statement  of  the 

governors  as  to  the  sivfx  af.  whiph.  they  wgultj  hfive  coo- 

tracted,  nor  is  that  the  rule  prescribed  by  the  t^statck. 

A  Jiffioil^  of  much  the  same  kind  occurred  in  Chapman 

r,  T.  Bnjtcn  (a\  which  was  a  legacy  to  build  a  chapel  wher^ 

\  most  wanted,,  ^d  with  the  qverplus  to  endow  a  minister, 

'  apd  to  apply,  ^y  further  overplus  in  general  charity. 

'  k«  f^- Graia  ^e\A  the  gif^.  .to  build  thp  church  to  Vp 

■■   VQid,  apd  the  en<|oTF|npnt  of  the  iqiiiist^;  lo  fail  with  it, 

.    aifdalBo  tlfe  general  cifl  of  the  overplus,  upon  thegrouQ^ 

of  the  impossibility  oTascenaining  what  wculd  have  been 

tb^  expense  of  building  .the  church,  arid  therefore  what 

W(}u1<|  bel})er^idue.    "fhe  d^ision  in  AUdhuy^eneral 

y.,Hinxvitmib)  proceeded  upon. the  same  prititjple. 

Upon  these  grounds  and  authorities,   I  think  the 

■',l^pig:lp  this  wijlfiuls.  '    '■,'■,        .  ; 
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1835. 

SHAW  V.  RHODES.  m^^ 

Feb.  St. 
Before 

T'HOMJS  SHAWHELLIER  by  his  will  dated-  the        Lord» 

4th  otjuly  1812,  devised  all  his  manors,  messuages^     p^^^^,  ^^^ 
lands,  tenements,  and  hereditaments,  Freehold  and  cop}*-    Bosanquet. 
hold,  to  trustees  upon  trust,  to  pay  out  of  the  rents  arid  ^-J^^k^r^^ 
profits  thereof  to  his  son  James  Shaw  400/.  a  year^  (or  hold  and  copy* 
the  maintenance  and  support  of  himself  and  family  ;tb  chajwTwiSi 
his  son  Theophilus  Shaw  100/.  a  year  for  his  life;  to  annuities  for 
bis  daughter  Mary  Yatesy  wife  of  22.  Yates^  lOOtayeslr  daughter, 
for  her  life ;  the  annuity  to  his  dau^^hter  not  to  he  liable  ?pon  tnnjt,  to 
to  the  debts  or  control  of  any  husband;  and  he  directed  cumulate  the 
that  the  legatees,  who  should  become  entitled  to  any  y"^*"!.^'"**^ 
annual  payment  or  to  the  accumulations  theretnafler  for  the  benefit 
mentioned,  should  not  be  paid  by  anticipation,  and  that  cWldrwTthen 

his  born  or  there* 
after  to  be 
bom,  until  the  voungett  should  attain  twenty-one,  when  the  accumtilations  were  to  be 
equally  divided  among  such  of  his  said  grandchifdreti  as  should  ihte  be  living ;  and 
he  directed  that,  in  case  any  of  his  said  sons  and  daughter  should  be  living  after  the 
youngest  of  his  gnmdchildren  shoald  have  attained  tweotr-one,  the  residue  of  the 
said  rents  and  profits  should  be  further  accumulated,  and  that  such  last-mentioned 
accumulation  should  be  equally  divided  among  ail  his  mndchildren  who  should  be 
living  at  the  death  of  the  survivor  of  his  said  sons  and  duughter ;  and,  chained  as 
aforesaid,  he  directed  that,  immediately  after  the  decease  of  such  survivor,  the  whole 
of  his  said  estates  should  stand  charged  for  twenty  years  with  the  payment  of  two 
third  parts  of  the  clear  produce  of  his  said  estates,  in  equal  shares  and  proportions 
of  so  much  money  as  would,  in  fifteen  years,  make  in  the  whole  30,000/.,  which 
ium^  with  the  interest  and  produce  thereof,  he  directed  should  be  divided  equally 
among  all  bis  grandchildren  who  should  live  to  attain  the  ai^e  of  twenty-one,  their 
executors  or  administrators.  The  testator  died  in  the  year  1818,  leavine  ten  grand- 
children, of  whom  nine  were  the  children  of  one  of  the  annuitants,  and  the  tenth  was 
the  child  of  a  son  of  the  testator,  who  died  before  the  will  was  made :  no  grandchildren 
were  bom  afterwards,  but  those  who  survived  the  testator  lived  to  attain  twenty-one, 
the  eldest  having  come  of  age  before  the  execution  of  the  will,  and  the  youn|»est,  in 
the  year  1S30 :  the  last  survivor  of  the  testator's  children  died  in  the  year  1831 : 

Held,  that  the  limitation  creating  a  charge  of  two  thirds  of  the  produce  of  the 
estates  for  twenty  years,  was  a  provision  for  accumulation  within  tne  meaning  of 
the  39  &  40  G.  3.  c,  98. ;  that  it  was  necessarily  to  be  connected  with  the  two 
prior  trusts  for  accumulation,  which  determined  in  the  year  1831;  and  that  it  was 
therefore  effectual  for  two  years  only,  and  was  void  for  the  remaining  eighteen, 
being  the  period  by  which,  when  superadded  to  the  duration  o(  the  preceding  trusts, 
it  exceeded  the  limits  within  which  accumulation  was  allowed : 

Held  abo,  that  such  limitation  for*the  benefit  of  the  grandchildren  was  not  a  pro- 
vinon  for  raisinc  portions  for  the  c&ildren  of  a  person  taking  an  interest  nnder  the 
deyiie,  within  the  exception  contained  in  the  second  section  of  the  act. 
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]  855^       his  trustees  shouldi  out  of  the  rents  and  profits,  keep 
^^f^^    ^he  said  messuages  and  tenements  in  repair* 

RaoDi*.  The  will  then  proceeded  a«  follows :  —  « I  will  and 

direct  that  my  said  trnsteesi  and  the  survivor  of  them, 
his.  heirs  and  assigns,  shall  from  time  to  time  hy  out 
and  invest  the  surplus  of  the  produce  thereof  in  govern- 
ment or  on  real  securities,  in  their  or  his  own  names  or 
najoQ^  in .  order  that  the  same  may  accumulate  for  the 
benefit  of  my  grandchildren  now  bom,  and  at  schooli  or 
resident.ac  piy  house  called  fVoodAouse,  in  the  parish  of 
Wpn^taurnj  and  who  beac  the  several  names  of  EUzabetM 
SiflWi  Parthenia  Sbcap^  Mary  Sfiaw^  TAomas  S/urw,  Ann 
SkavOf  Sarah  SAaw,  James  Shaw,  Samuel  Shaw,  and  Emma- 
Skatp,  and  TAomas  Shaw,  now  resident  with  bis  mother 
Bt,Qxfi)rdf  or  at  any  time  hereafter- to  be  born,  until 
the  .ywi^gest  grandchild  shall  attain  his  or  her  age  of 
tiyjenty-one  yeara,  at  which  time  I  will  and  direa  that. 
my,said:,j|;fpstee3  pr  trust,ee  for  the  time  being  do  and 
sh^I,di^V^,^n4  P^  tp  and  among  all  such  of  the  said 
children,  my  said  grandchildren,  as  shall  then  be  living, 
the  said  accumulations  in  equal  shares  and  proportions; 
and  i^  fqase.^yor  either  of  my  said  sons  and  daogiiters 
shfiU.  h^pen.  to  die  before  the  time  that  my  youngest 
gran,(^hild  shall  attain  bis  or  hex  age  of  twenty-one 
ye^^^  leaving  any  child  or  children,  then  I  will  and 
dii:^t:  tliat ,  a.  like  annual,  sum  as  the  parent  of  such 
child  would  be  entitled  to  receii'Cy  had  he  or  she  been 
\iy\ngi  sh^llhe  applied  and  paid  by  my  said  trustee^s,  or 
the  ti;4i|i^^, .  or  trustee  for  the  time  beingi  for  and 
towards  the  maintenance  and  education  of  such  re-i 
spectjye  .children  qt  child,  in  equal  shares  andpropor-' 
tiQfi9,j«p^  if  bo t  c^ie  aMch  d)ild,  then  the  whole  of  each 
pairm^'Sft^niif^l.QHn^.t^  ^nd  for  ih^  use  of  such  child, 
an^  if  ^itl^  of  t^iem  my  said  sons  or  daughter  happen 
to  t^  witf^t  }^v^g- any. /children  ^*. child,  him  or, her < 
surviving,:  then  the, ;)QP^al  sum  hereby  directed  to  l^e^ 

paid 
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paid  to  him  or  her  shall  become  and  be  a  part  of  the        IMS* 
said  accumulations ;  and  I  will  and  direbl  that  such  said 


.  't 


And  I  will  and  direct  that  the  residue  of  the  stad 
r^ts  and  profits  of  niy  said  estates  ^hall  be  further 
accutntilftted,  in  case  any  of  them  tny  said  sons  or^^ 
daughter  shall  happen  to  be  living^  after  the  youiigest' 
of  my  grandchildren  shall  baVe  attained  bb  orlier  agci 
of  iwentyH>ne  jters ;    and  that  intch  last-mentioned- 
aoowiiotatioii  sliall  be  divided  and  paid  to  such  -arid' 
every-of  iby  grandchildren  which  shall  be  living  at-tl^ef'' 
deatiii)f  the  sforviTor  of  them  my  said  sMfj  and  dij^iel';' 
inf  «L|ual  shaite  'and  proportions ;  and  If  but  bhief  vucb' ' 
grandchild:  then  the  whole  of  sdch  1ast*mehtioMM  actih^^^ 
mrttbtiohi^i  shall  be  paid  to  such  only  grahdchf!^  His' dr- 
hcJr  exectktors)  admini^atof^,  01^  assigns.    ••*•*' 

And  I  do  faerebjr  (subject  and  chat'ged  and  dhdrge^'" 

able>  ^^^r^id)  will  and  direct,  thatr  fh>iti  aM*  ihi-^'' 

mediately  after  the  dteease  of  the  stirvivor  bP'th^^^ 

my  'said'son^  and  daughter,   the  wbble  of  ihy  tteM'v 

freehold'  aftd    copyhold    estates    shall    stiEiiid '  atid  B^  -  ^ 

clttrg^d  for  twenty  years  with  the  paymf^nt  of' tWo 

thirdr  parts^  of  the  dear  produce  of  my  sAld  freehold  ' 

anld  copyhold  estates,  in  equal  shares  and  proportion*  ^ 

of'  s6  itidtA  money  as  will  in  fifteen  years  make  in  the  ^ 

whefeL' dCJ^dlMK.,  sh)d  which  said  sum,  with  the  intehHitl 

and  pfoiltic^  thereof,  I  will  and  direct  ^hafl  be  e^aliy  ' 

div{(led' bkiKf^  and  amorfg  all  my  grandbhlldkfo  wfc<y 'i 

shmiR^is  tc^attarA  the  said  age  6f  t^^nrty-ob^^^ybM:^/^ -^ 

th^ir*riri&aM6re  d^^dminuftrbtors,  iii.  equal  ArAttk  dtid  * 

prbpoHioniV  And  if  there  ilball  ha|f)t>eh  lo  b^'  btlt  one'  ■■ 

such 
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annual  sum  shall  be  paid  to  the  respective  children  or       _  p. 
childofsuch  of  them  my  said  sorts  or  daughter  as  niay 
happen  to  die  in  the  liretime  of  the  survivors  of  them 
my  said  sonb  and  daughtier,  until  the  decease  of  iny  said 
sons  and  daughter. 


>] 


1lU(  t**^  ifvui  auC  Catugixksg'  rustcJrjDess:  jl  lis  •wUm  im 

rsij  jjfcrvarcb  a  flak  «■ 

mi&ccPM:  £iccms  die 


gn«»&(^j£Vjf»4B  verw;  ^^ra  jf^  dE«  execckQ  of  she  «9: 
bve  Jw;  Uxi  « W  ««»;  ikma  xasBaed  Muiliqi  Ae  te»> 
M^vr^  smI  lireid  ti»  Mtau)  tvccij-Kne,  the  cUeic,  ZZsastei 
jtbnt,  htfinf  of  aip?  st  tlicr  dde  of  the  wftt,  and  the 
jnm$ffM  haamg  loone  ^age  on  die  5I«(  diJapai  18S0L 
NiM  of  ifiem  ««re  iIk  diiMr«i  of  die  tesUftiw's  »■  .KnK^ 
JWtfy^  to  whom  gp  wanmilj  of  40QL  ws  prqi  by  die  will; 
Mitd  lite  Until  mm  die  child  of  snodier  son,  who  mi  dead 
tt  die  time  when  the  will  was  made.  Mary  Yates  sor- 
vired  her  two  brodiersy  and  died  in  the  mondi  dfSepiem- 
tfer\H%\ ;  and  then  the qnertion,  for  the  first  time,  arose 
wHh  reirpeel  to  the  meaning  and  legid  operation  of  the 
claiife  in  the  will  by  which,  opoo  the  death  of  the  last 
anrt ivor  of  the  testator's  children,  the  sum  of  SQ^OOOi. 
was  charged  opun  two  thirds  of  the  renu  and  profiu  of  his 
real  estates,  br  the  bene&  of  audi  of  his  grandditldren 
aa  should  lire  to  attain  the  age  of  twenty-one. 

By  the  decree  made  by  the  Vice-Chancellor  od  (iirther 
directions,  and  bearing  date  the  2d  of  June  1832,  it 
wai,  among  other  things,  declared  that  the  gift  of 
MfiOOL  mentioned  in  the  will  was  a  charge  upon 
the  eetatet  and  premises  therein  comprised,  and  that 
thir  grandchildren  of  the  testator  who  lived  to  attain 

the 
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the  age  of  twenty-one  y^ars,  respectiv^y,  wiM^  en-  1685. 
titled  to  tlie  said  sum  of  S0,000/.,'^  be  raised  in 
twenty  years;  to  be  computed  from  the  day  «f4h6  death 
43K  Mary  Yaiesi  out  of  the  two  thhrd  parts  of  the  rents 
imd  profits  6f  the  freehold  and  copyhold  estates^'  th 
equal  shares  and  proportions,  by  annual  pay inenU'^F 
1500/.,  to  be  deducted  out  of  the  rents  and  profits  of  the 
said  estates.  '  ,:..';:   ■  a-:/. -:  ■■::  { 

'  The  testator^  grandson  Thomas  Skiaw^  whix  liad  ^ub- 
sequendy  taken  the  name  of  Hettieri-  and  w6ov>  was 
tenant^ih^tail  of  the  estates^^  iti  Question'  Mdei'  Mb  grtmd- 
fivthei^swiff,  presented'  an  ^vpi^eal  ligarifst  this  pavl  oftbe 

•  dec^etel-'  •"  -■'''  'i-"-'  ■  ■■■'«  ■■'^-  ■'j''.i.»l.n5-i*^ 

-     '   ' '  '  -     ^       -'   -  ■•     ■■■•  ■       .1.-'^    L»i|)     '■.J 


■  I 


JJ€C»  6*  7* 


i  The^appeal  was  ori^nally  heard  by  Liord  Cfh&nc^Uor         ^S35, 
Broiigbam%  before  whom,  it  was  faUy^argupd  bj(...lij^. 

, llppe^ ;  .and  by  Sir  Edward  Sugde^i^  .^r^  ^r^^/fve^^9f^d 
;Mr..X»ii?&fortheTeppondenU..    .     .-.  .ijuno..j  i.uj 


..J  MW  1  -     .*  } 


.'!  s-'    .'ii  '.  '/.{• 


:  IW/^,«M,f ^u«e  jud  tbc  lYUVgaye  j>idgq\enf^  f?  follp^^ ;  — 

"^'  Whei^'tbf9-cla)ise  was  jfirBlbN>i^bt  binder  my ^Mn- 

^Bideriatibn,  %  straek  Aie  as  ereating  i  enlarge,  atiduoi^an 

'>iacNmMu)atioA  within  thd  pi^dvisiotfS'  of  the  aet;  ^and  such 

'''ifbOy^l- findf' was  the  ifi^w  taiken  by  the  yictM.CUbaelior. 

>i^lJJB<aiiriijfinlJie»»i  dpnriderattiQn».'  nqr  >ibind  ^ttU  .inolioes 

strongly  iDcthe*  same  opinianl  1  AcDordin]|;itD..thlfe¥!iew 

it  may  be  said,  that  by  a  provision  not  easily  under- 

••stood  ftf  IfMrally  Uken,^  nor  capable,  ^il^:«cxaitatel)r  re- 

^  g«rded,  of >  being  idtogethec  reoonoilcd  Ui  itself  itfaem^  is 

'  JQi'Siibidtficei'te  ckat^e  made'Of!itwo.ithin}8'«f' theraet 

•  fi^fits  finrtwcnty  years,  to  secure  thepayment  of  80^000/. 

'ni^ltUft  fifieen^years,  ami^^^in  ease  i|  abouldaiot  be  so 
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mSSi  pakl,  with  payment  of  interest  of  so  much  as  should  re- 
iham  unpaid, — that  the  beneficial  interest  ofthe  legatees 
Wdtrld  become  vested  immediately  upon  the  death  of  the 
s^trvivihg  son  or  daughter,  provided  the  youngest  grand- 
child had  then  attained  twenty-one,  and,  if  such  grand- 
ebild  had  not  attained  twenty-one,  immediately  upon 
die  tiH(^penttigt)f  that  event,  from  which  time  the  pro- 
duce of  two-thirds  of  the  estate  would  be  receivable  by 
the*  legatees  till  the  sum  specified  should  be  raised,  and, 
consequently,  that  no  accumulation  beyond  the  legal 
period  is  directed. 

-^It'm}gbt  be  contended  by  the  devisee  over  who  is  sub- 
jeiei  to  the  charge,  that  the  testator  must  have  meant  the 
two  thirds  of  the  produce  to  accumulate  at  compound 
i^fter^  tilt  the  sum  of  30,000/.  was  raised,  otherwise  the 
alttfhtheifift  6Fth^  object  would  not  be  certain.  Thus,  if 
tb^ 'yearly  aiilbunt  pf  the  net  income  should  be  1500/., 
thUt  fti€J6iiie,  if  pkid  t6  the  legatees,  would  not  produce 
more  than  22,500/.  in  fifteen  years;  and,  if  the  income 
should  fall  short  of  that  sum,  would  not  produce  30,000/. 
even  in  twenty  years;  and  so  it  may  be  argued,  the 
clause  must  have  intended  that  the  annual  proceeds 
should  be  invested  and  accumulated  till  the  whole  sum 
was  rais^y  and  then  that  the  charge  should  cease. 


:•;■ 


^^Tli^is  view^  no:  doubt,  materially  afitcts  the  ulterior 
devisee.  But  I  incline  to  think  it  is  not  the  import  of 
the  will.  Tbe  produce  is  charged  with  the  payment  of 
so  much  as  will,  in  fifleen  years,  make  in  the  whole  the 
sum.  of  30,000/%;  nothing  is  said  about  accumulation  for 
the  purpose  of  raising  that  sum,  and  a  direction  to  ac- 
cumulate for  that  purpose  cannot  be  inferred  without 
addt)tilrtg-  A  coi^i/trtiction  which  imputes  an  intention 
cMirtti^  to  hw. 

I  must. 
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I  must,  however,  observe,  that  the  direction  that  the  l0SsSi 
sum  of  30,000/.  shall  be  raised  in  fifteen  years,  ^nd  that 
this  sum,  **  with  the  interest  and  produce  thereof>^  sbaU 
bie  divided,  has  appeared  to  others  to  be  rather,  in  it$( 
true  import,  a  clause  of  accumulation,  and  as  such,  to  be 
struck  at  bj  the  act.  It  is  sufficient  for  me  tp  know,, 
that  some  difference  of  opinion  prevails  among  tho^  of 
the  learned  Judges  with  whom  I  have  cp^YouiBicated 
upon  the  subject,  and,  therefore,  I  shall  send  a  ca«tT 
to  law.  ,■......■;  ^.x- 


*  .r 


This  course  seems  the  more  advisable  when  I  consider 
that  the  question  is  upon  tlieconstructiona  or jiat- least 
the  application  of  an  act  of  parlimnent ;  and  ^n  pet,  top^ 
which,  though  it  has  not  often  received  thet^id'ofjudv-.* 
cial  interpretation,  has  hardly  ever  been  ^i^cussec^^O' 
courtselther  of  law  or  equity,  without  the.  judge  ^nvji^t 
occasion  to  observe  upon  the  inarti6cial,  ai>d,  ia  several 
respects,  ill  defined  language  in  which  its  proyi$j^$  i^j 
expressed.  ,     i:     ».. 


f  • .  .   r 


It  having  beeii  found  impossible  to '  frlnhe  a  case  Dee.s.  I895. 
which  would  fairly  submit  the  point  to  be'detet^f^fiiecf, 
as  a  legal  question,  to  the  court  of  law,  an  application 
wasnmde  to  the  Lords  Commissioners  for' lca^«  to  hnVe 
tke  appfsal  reheard  ^  and  leave  having  been  atxrordtftgly ' 
gr^nt^i  ih^  question  now  came  on  to  be  agaki  nrgtiidi' 

.Jtfp.;jBim^ntf%  Mr.  Preston^  and  Sit-  IT.  fbHttfy  foi^'tfie 
appellant*  ;.i-.-^-'-'' 

It  may  be  quei^tioned  whether  the  tr^^^^cfeate^^  kj 
these  clauses  of  accumulation  do  not  violate  the, CQii^n^QO; 

law 
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mSb  bwr  fule  ap»mt  pcrprtwrici»  ia  wkkk  taae  dwy  ■■■ihl 
be  f  Mi  OT  iotf#k  Tke  fint  pnrporti  10  be  « 
&foiir  of  a  dajft  of  penoact  naacty,  cbe  laui 
clftkirco  bom  mid  10  be  bovB,  some  of  vfaon  oii^ltf 
cooie  HMO  €w  awi  io^  aitcrifaetatasorsdeiih; 
tbe  Ifjaitotioa  10  doc  to  lake  effect,  due  is»  ihe 
flBoec  vkefli  tbe  fiuid  is  diTuiUe  neeiTt  be 
until  cbe  wonecst  of  sock  cnedchiUrcB 
riiy»  w  that  the  Teitlng  of  tbeir  interests  majy  br  po^ 
sibilitjt  be  poopooed  lor  the  period  of  tventj-oae  yeus 
after  the  coming  tnfo  esse  of  pemos  ncK  in  being.  Jfer 
T.  >4ittiZi3r(tf)  and  Z^iir  ▼.  Rodttuomifi)  heTe  decided 
that,  in  coostniii^  a  gift  to  a  dass  of  takeis»  socfa  as 
giBodcktUreiK,  far  emsuapitf  the  Coart  canoot  aeier  the 


and  confine  it  to  such  indiridoals  of  the  dass  as, 
from  being  in  esst  at  tbe  time,  would  bring  the  gift 
wiibjB  tbe  legal  Uaiits.  The  Umitatioo  mnsi  ciiber  be 
good  (ar  sii^  or  nmst  fiul  for  all.  The  same  cases  have 
also  dedded  that,  where  the  gift  is  void  in  its  inoeptioo ; 
no  subsequent  CTents  or  altered  state  of  circumstances 
can  operate  to  give  it  validitj.  Assiraiing  the  limit* 
ation  in  fiiTOor  of  tmbom  grandchildren  at  twenty-one 
to  be  too  remote,  it  would  follow  that  tbe  accumulation 
directed  Sot  their  benefit  must  be  akogether  void»  ac- 
oording  to  the  doctrine  laid  down  in  Lard  Souikampion 
V,  TJie  Marquis  of  Hertford {c)^  in  which  Sir  W.  Grant 
express^  a.  clear  opinion  that,  wherever  a  trust  for 
accamulation  exceeded  what  would  have  been  the  limits 
of  a  good  executory  devise,  it  was  incapable  of  being 
inodified  or  upheld  j7ro  tanto;  MarsLall  v.  HoOo39q^{d)9 
Hadiy  y*  Banmsirr.  {r) 

liidependentl^r 

(a)  1  Cbf»S84.  (d)  9  Swmn.  499. 

1  .  (b)^Mtr.Be5.  (r)  4  Af«rf.  975. 

(c)  2^.4-^.54. 
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Independently  of  this  objection,  the  trusts  ^n« 
tinned  in  this  third  clause  of  the  will  are  a  palpable 
violation  of  the  TheUuson  Act  (a),  -and  they  must^ 
therefore^  at  all  events,  be  void  to  the  extent  to  which 
tbcj  are  Ibund  to  transgress  the  limit  allowed  by 
that  statute*  With  respect  to  the  operation  of  the 
TluUuson  Act,  it  has  been  settled  ever  since  thef  case  ^ 
Gr\ffUhs  V.  Vere  (b\  that  limitations  or  trusts  for  accu-* 

mulatiop^ 


(fl)  59  &  40  G,  S.    e.  98.,  tbe 
first  section  of  which   enacts, 
**  ItiMt  po  person   or  persons 
shall  after  the  passing  of  this 
act,  hy  any  deed  or  deeds,  sur- 
reader  or  surrenders,  will,  codi- 
cil or  otherwise  soever,  settle  or 
dispose  of  any  real  or  personal 
property  so  and  in  such  manner 
that  the  rents,  issues,  profits,  or 
produce  thereof  sball  be  wholly 
or  partially  accumulated  for  any 
longer  term  than  the  Tife  or  lives 
of  any  such  grantor  or  grantors, 
settler  or  settlers;  or  tbe  term 
of  twenty-one  years  from  the 
death  of  any  such  grantor,  set- 
tler; d^viiRyr,   or  testator;    or 
during  tbt  minerity  or  respeaive 
minorities  of  any  perion  or  per- 
sons who  sliall  be  living  or  in 
venire  ta  mhe  at  the  time  of  the 
death  of  sack  grantor,  devisor, 
or  les^itorj  or  ^hiring  the  mi- 
nority or  respective  minorities 
only  of  any  person  or  persons 
who  under  the  uses  or  trusts  of 
the  deed,  surrender,  will,  or  other 
assurances  directing  such  accu- 
mulations would  for  the  time 
being,  if  of  full  age,  be  entitled 
unto  the  rents,  issues,  and  pro- 
fits, or  the  interest,  dividends, 
or  annual  produce  so  directed 
to  be  accumulated ;  and  in  every 


case  where  any  acciimulatiott 
shall  be  directed  otherwise  thati 
as  aforesaid,  such  direction  shall 
be  null  and  void,  and  the  rents, 
issues^  profits,  and  produce  of 
such  property  so  directed  to  be. 
accumulated,  shall,  so  lofpg  ^s  jhe 
same  shall  be  directed  to  be  ac- 
cumulated contrary  to  the  pro- 
visions of  this  act,  go  to  and  h6 
received  by  such  pecf on  or  per- 
sons as  would  have  boeu  entitled 
thereto  if  such  accumulations 
had  not  been  directed.** 

(s.  S.)  "  Provided  always,  and 
be  it  enacted,  that.nothing  in  the 
act  contained  shall  extend  to  any 
provision  for  pajrment  of  disbttf 
of  any  granter,  Pettier,  or  devi* 
sor,  or  other. person  or  pemons* 
or  to  any  provision  for  raising 
portions  for  any  child  or  cnil- 
dren  of  any  grantor,  seftt^*,  '6<t 
devisor,  or  any  chaid  or*  childroi 
of  any  person  t^lpng  f  py  interest 
under  any  such  conveyance,  set- 
tlement, or  devise,'  or  tb  any 
direction  touching  the  produce 
of  timber  or  wood  upon  any 
lands  or  tenements,  but  that  all 
such  provisions  shall  and  may 
be  made  and  given  as  if  this  act 
had  not  passed." 

{h)  9  Vet.  1S7. 


bM  CjUCS  EK  CUJLSCOLT, 


MHj  ^  d^  cs£C9»:  wc  Slit  ^miHinr  ^ 


r 


Ma  €i  ^1^  «u«  fltti 


As  to  die  £at  ^okkboo^  k  k 

asQiad  exfBKm  luce  plifafy  ikjB  the 


-tfaepaiHBeofi 
auiUuD^  tbe  vesiu  jnd  profits  «*'  proprnj  far  a  lo^ 
scries  c/rcanyia  order  to  bestow  ihcB  OS  iOMtfcnwgd 
iodhidoji  at  s  renoce  pcrkd  of  iwie.     Ic  k  tr«e  thai 
tbe  vcvd  gj'rmwWitfr,  wkkh  k  the  cspresBioa  BKd  io 
the  lUitote,  k  not  to  be  fbeod  in  ihk  third  cbose, 
oltfaocgb  k  occors  rcpcatcdlj  in  the  preceding  flanses ; 
hot  the  absence  of  the  word   k  not  mntenelt  if  tbe 
thing  vhicfa  the  statote  prohibits  k  in  substance  de* 
scribed  and  directed  to  be  done.     Nor  will  a  testator 
be  penniued  bj  means  of  any  Terbal  artifice  or  oontri* 
vance,  howeier  ingenioos,  to  evade  or  defeat  the  opera- 
tion of  thk  salutary  enactmenL     It  will,  probably,  be 
urged,  as  it  was  urged  in  the  Court  below,  (and  hk 
Honor    tbe   Vice-Chancellor  seemed  to  attach  some 
weight  to  tbe  argument,}  that  the  trust  created  by  this 
clause  amounts  to  a  charge,  and  that  a  charge  k  not 
struck  at  by  the  act  of  pariiamenL     No  doubt  the  trust 
is  a  charge;  but  it  k  a  charge  which,  unlike  many 
other  charges,  k  inseparably  connected  with  accumu- 
lation ;  it  is  a  charge  upon  all  the  testator's  estates  of 
two  thirds  of  the  rents  and  profits,  which,  instead  of 
being  enjoyed  as  they  accrue,  are  directed  to   be  re- 
served (which  oF  necessity  implies  accumulation)  for  a 

period 


R1IOOM& 
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period  of  twenty  years- iWrni  the  de&th  of  the  last  ^tin-  V^Si. 
viving  child  of  the  testator,  and  at  the  end  of  that  time  ^^^f 
to  be  divided  among  all  his  grandchildren  who  shaft  _  «. 
live  to  attain  twenty  •one.  Every  trust  for  accnmolation 
ia  more  or  less  a  charge  upon  the  estate  of  which  the 
annaal  profits  are  to  be  set  apart  to  answer  it;  and 
ahboogh  the  term  charge  is  commonly  applied  to  cases 
where,  as  in  the  present  instance,  the  charge  is  bnly  fmt^ 
tial,  and  does  not  exhaust  the  whole  income  of  the  fund, 
tt  chttrge  of  this  description,  by  which  the  rehts  and  pro- 
fits of  to  estate  are  withdrawn  from  the  pbrsoii  enttiled 
to  the  oorpm  of  the  property^  and  formed  into  a  fond 
ivhich,  at  the  end  of  a  series  of  years,  is  to  be  dbtributed 
among  a  pafticolar  class  of  individuals,  is  to  all  intents 
and  purposes^  in  substance  as  well  as  in  form,  an  accu- 
mulatioo,  and  falls  directly  within  the  mtscbieft  against 
wfaittb  the  Tkdlusan  Act  was  intended  to  guard. 

Upon  the  second  point  it  is  material  to  bear  ih  mmtd 
the  ftctt  of  the  present  case.  The  testator  died  in  the 
year  1812,  and  his  last  surviving  child  in  the  yeat  1691. 
The  youngest  grandchild  came  of  age  in  the  year  18S0. 
Acobrding  to  the  prior  trusts,  the  rents  and  profits  werlfe 
to  aticumulaf e  during  the  lives  of  all  the  children  i  tihd 
by  virtue  of  the  trust  more  imtnediateTy  under  con* 
aidieratioo,  the  accumulation  was  to  go  on  for  a  period 
bf  twenty  years  after  the  death  c>f  the  tak  slirvivbk*  6f 
bis  cMIdreii.  The  result  of  the  whole  would  be'&i^ 
tliat  a  trust  accumulation  of  rents  and  profits  faas  beM 
directed  to  eontimie  for  a  period  of  thirty-nine  years 
aiter  theiestatoi's  death,  -^  nineteen  years  longer  than, 
according  to  the  provisions  of  the  stattite,  such  nn^  ac^ 
carmulation  woiild  be  legal;  and  to  that  extent,  therefore, 
the  trust  mint  be  declared- void.    ""  ^      ■     •■' 

Vou  I.  L  Sir 
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1835.  Sir  W.Home^  Mr.  Treslove^  Mr.  Wigram^  Mr.  Duck' 

^f^'-^        ^aoorih^  -Mr.  Ching^  Mr.  Hayter^  and  Mr.  BctheUj  for 

V.  difTerent  parties  interested  in  supporting  the  Vice-Chan- 

The  objection  that  this  trust  is  absolutely  void  in  its 
inception,  on  the  ground  that  it  violates  the  rule  against 
perpetuities,  cannot  be  seriously  urged.  Its  fallacy  is 
apparent  the  moment  the  effect  of  the  limitation  is 
'seated.  The  direction  is,  that  the  trustees  shall  divide 
the  i^gr^gate  amount  of  the  proportion  of  rents  and 
profits  diarged  on  the  real  estates  among  the  testator's 
grandchildren  "^ho  shall  live  to  attain  the  age  of  twenty- 
one  yeftrs ;  in  other  words,  among  a  class  of  persons  all 
6f  whom  modt  necessarily  be  ascertained  at  the  latest  at 
the  end  dftwenty-one  years  rffter  the  deaths  of  the  tes- 
tdtdr^^  children,  that  is  to  say,  upon  the  determination 
of  three  lives  ^hich  were  all  in  being  at  the  time  when 
the  will  spoke,  and  the  last  of  which  dropped  in  the 
fiifonth  6f  Septmber  1831,  when  Mrs.  Yates  died. 
The  cases  of  Ji?^  v.  Audley{a)  and  Leake  v.  Robinson  (i) 
are,  therefore,  Inapplicable. 

The  only  serious  question  arises  upon  the  construc- 
tion'df  the  TAelluson  Act  as  applied  to  the  directions 
contained  in  the  third  clause  of  the  will ;  and  upon 
this  point  the  argument  on  the  other  side  has  studi- 
ously tonfouhded  a  trust  for  accumulation  "with  a 
charge  —  things  which,  in  their  nature,  are  perfectly 
distinct.  'It  may  be  conceded  that  the  mere  absence  of 
the  word  accumulate  will  not  be  sufficient  to  support 
the '  vriidity  of  the  trust,  if  the  thing  struck  at  by  the 
act  is  Found  to  be  in  substance  directed;  but  as  in- 
di^tihjg  the  testator's  purpose,  and  that  of  the  pro- 
fessional 

(fl)  1  Cox,  524.  (5)  S  Mvr.  365. 
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fessionnl  adviser  who  prepared  Whr- will,  It' is  mdterial        1*85. 
to  observe  how  very  differently  this  third  clause  is     ^^^^"^^ 
't)etirted  from  the  two  preceding  clanses,  in  both  of  v. 

which  accumulation  is  provided  for  in  terms,  ntid 
whiob,  had  they  exceeded  the  limit  prescribed  by 
the  act)  would  have  been  unquestionably  void  for  the 
excess* 

The  question  then  is,  whether  the  t^tator  has  here 
by  Becessary  inference  -^for  by  express  worda  he  has 
not— directed  an  accumulation  which .  falU.  within  the 
apirit  and  meaning  of  the  XieUuson  Act;  and  ia  order 
to  answer  that  question  sdtisfactorily  (he  frame  and 
object  of  the  clause  itself  must  be  considered  with 
attention.  It  is  to  be  observed,  that  by  the  clause  in 
question  the  time  at  which  the  term  is  to  commence 
is  positively  fixed,  that  the  duration  of  that  term  is 
also  definedi  that  the  sources  from  whicli  the  r^uired  ' 
amount  is  to  be  raised  are  particularly  'Specjfiddr  that 
the  objects  who  are  eventually  to  take  are.  so  de- 
scribed that  they  must  be  of  4ie<r€Bsiiy  aaoertained 
within  the  period  allowed  by  law,  and  that  in  point 
of  ^  fed  they  were  all  ascertained  upon  the  death  of 
Mrs.  Yates  ia  September  18S1|  without  issufi  nineteen 
years  after  the  death  of  the  teslatotv  The  dirjactioQ>is, 
that  immediately  after  the  decease  of.  the' last  surviVor 
of  .his  sons  and  daughter  the  whole  of  .the.  testator's 
freehold  and  copyhold  estates  ahall  stand  charged  lor 
twenty  years  with  the  payment  of .  two  thirds  of  ibe 
clear  produce  of  those  estates  in  equal  shares  and  pro- 
portions, -^.witb  the  payment,  that  is,  of  so  mncb  money 
as  will  in  fifteen  years  make  the  sum  of  30,000/.,  which 
sum,  with  its.iiAereat  and  produce,  is  to  be  divide^  among 
all. ilia  grandchildren  who  shall  live  to  attain  twenty- 
one.  The  language  is  somewhat  inaccurate  and  obscure, 
but  such  is  the  substance  and  effect  of  the  clause. 

L  2  The 
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18^5.  Th^  sum  of  80,000/.  was  to  be  raised  at  all  events ; 

and  aUhough  the  testator  calculated  the  rents .  and 
v\'  '  profits  of  the  charged  estates  at  3000Z.  a  yea^Tf  so  that 
K«p^t.  ij^  required  sum. mjgbt  be  raised  in  fifteen  years,  he 
gave  the  ad(]itiooal  term  of  five  year^  in  order  to  place 
the  maft^  beyond  the  possibility  of  doubt.  To  what, 
then,  do^  Siich  a  direction  amount  but  a  charge  of  two 
thirds  of.  the  r^nts  and  profits  of  the  devised  estates; 
^  cfifir^e.xo,  lyhiph  tho§e  .^states  are  sul^ected  for  a 
period  o^tweoly  year3,  unless  thi^  sum  of  30,000/.  shall 
be  spo^er7:i^sed  tliereqrM.t?  Is  not  this  the  same  thing 
as  the  h^Sfl^^^  ^^^  twfenjty  years'  term  in  the  estates,  with 
this.exq^tjon  th/it  ^19^,0  thirds  .qply,  and  not.  the  whole, 
of  the,  ren^.^lid.  profit^  gf  the  term  are  devoted  l;o  the 
specifi^4  <^hjeq^  and  that  the  burden  is  not  throwi^i  at 
opce }xpox\,\\\^,fprpu^  of  the. estates,  so  as  to  be  capable 
of  bi^iflgj^isc^afged  by;ap  immediate  sale  or  mortgage 
ofthe  pr|9per^y)  but  is  equally  spread  oyer  a  period  which 
may  be  less  than,  but  cannot  exceed,  twenty  years  ? 

.  §tjipp9^  th^tf  instead  pf,a  groiss  sum,  the  direction  had 
be^p  to  r^i^ie  ^l;he  s^e  amount  by  annual  instalments^ 
and  ^9  posi|)j9pe  the  payment  Qf  thgse  instalments  till 
tl^<s,fi^ll  ^orn^t  had  been  raised,  cotild  it  have  been 
ar|;jLied  .^hat  tjns. was,, within <  tjie  meaning  and  spirit  of 
the:  apt  .9|){, parliament.;  and  is  ibjere.  any.  substantial 
differ.ence,l:)^\ir^en.  the  two  cases?  A  (direction  to  raise 
3.0,0QQ/.  by.a.charge  on  the  ann^Bl  profits  of  an  estate, 
or  OQ  a  .^xed  proportipp  pf  those  profits,  is  not  an 
accumu|i^t^op  merely.  bec;ause  the  time  of.payineot  is 
postppn^iveaqh  succe^ive  portiqi^,  as  it  from  year 
to. j  yf ar  accrue^ .  ifisjtj|Ddy  becpmiSS: :»  ves(e4, ;  interest 

c|q^b]e  4rf*Mo«]t<P»H  ?«l^.  ««d..iUsposed.jpf,:  although; 
t^Qt.fiqtUfiUy  ^fefjfivfblej;^  .the,,wly3J.e.  b^rtbe0:  lias  been 
djischarged.  In  point  of  fact,  therefore,  this  is  no  more 
than  a  deferred  charge,  imposed  by  the  ^stator  on  his 

estates 
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estates  for  the  benefit  of  his  grandchildren. '  Thift  pay- 
ment IS  postponed  till  the  whole  sum  shall  haVe  been 
n^d,  but  the  interests  taken  by  the  gtandehiidnsVi,  all 
of  whom  had  attained  the  age  of  twenty-onii  before  the 
eharge  was  to  commence,  are  immediate  Ve^ed  in* 
t«rest«?.'  So  in  the  fiimUiat  instance  of  a  marriage  s^ttle^ 
ment^  where,  after  successite  life  estates'  llnfi ted  to  the 
husband  and  wife,  and  the  longer  liver  of  thym',  a  teHn 
for  500  years  is  vested  in  trustees  fbr  Che  putpose  of 
jMroviding  portions  for  the  younger  <ihildfeii  of  the 
tnftrriagi^, 'the  trustees  may  either  raise 'thb^  required 
sum  by  isttle  or  mortgage  of.  the'  leritt,  br' tHby  may,  if 
they  pf^r  it,  efiect  the  same  objeet 'by  n!iiikfltig  an 
annual  appropriation  of  the  rents  and  'ph>fits  UH  the 
whele  aiViount  is  raised ;'  but  tva^  it  ever.'h^ilrd  that, 
betMHe  more  than  tw^ty-one  years^  hidb^iii  W^  re- 
quire to  make  up  the  sum,  s^ch  a  truit  fiilf  ivHHin  the 
mtoniiig  of  the  Thelluson  Act,  and  was  thei^^fdrle  void 
for  the  excess  ?  ' 


1W5. 
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r. 
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In  a  sense,  indeed,  it  may  be  said  \\\Ai  this  kbuld 
be  a  trust  fbr  accumulation,  inasmuch  as  every  charge 
inMtsveVy  nature  implies  that  th^  grbwtn^  profits 
bf'the  subject  charged  shall  be  laid  up  atid  appro- 
priated to  satisfy  the  buirthen.  But  that  is  not  the 
species  of  acCumUiatTon  struck  at  or  described  iti  the 
7XWfaso;rAct.  That  act,  as  is  ihanfifest  froiti  thcf  whole 
aeope  and  language  of  its  provisions,  had  reference 
ac^ly  to  what,  fdr  distinction's  isaike,  majr  be  termed 
a  ^ijr  accumutatiiDn^— such  as  occurred  in  the  cases 
dt  hokgdm  v«  Slmabn  (a)  and  MafihaU  V.  Hol{(Hx^{b\ 
and  such' as  i^  directed  in  the  two  first  ckuses  of  the 
present  #ill,'  ^ — the  effect  of  which  is  imperatively  to  lock 
up  the  r^ts  of  an  estate,  while  these  go  on  accumulating 

at 
(«)  f 4Tm.  995;  (^J  i  fifiiwii.  42ri. 
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]  SSB*  '     at  compound  inteiiest  for  a  long  series  of  years  for  the 

benefit  of  an  individual^  or  a  class  of  takers  who  acquire 

no  certain  and  vested  interest  in  any  portion  of  the 

fund  nntil  the  determination  of;  the  prescribed  period 

when  the  aggr^ate  sum  becomes  divisibler     In   the 

present  case^  the  several  grandchildren  become  entitled 

de  anno  in  annum  to  an  aliquot  portion  of  the  yearly 

appropriation';  they  may  pledge,  or  Rell,  or  bequeath 

it,   or,   if  the  Court  approve,  may  have  mainCenance 

allowed   out  of   it,   so    that    the    money   is   in   truth 

capable  of  imTkiediate  enjoyment     The  direction  that, 

when   30,000/.  shall  have  bden   recovered  olit  of  the 

rents,  the  gross  sum  shdll  be  divided  ^*  with  the  interest 

and  profits  thereof," —  the  only  expression  in  the  clause 

which  looks'  like  accumulation,  —  is  no  more  thai^  the 

law  must  havie  otherwise  implied ;  for  it  is  the  duty  of 

every  trustee  to  whom  sums  are  periodically  paid  with  a 

viewt6  beibg  distributed  at  a  future  time  among  specified 

objects,  to  lay  but  those  sums  at  interest,  as  they  are 

received,  for  the  benefit  of  his  cestui  que  trusts,  till  the 

time  of  distribution  arrives.     Such  a  course  does  not 

lock  up  or  accumulate  the  rents  and  profits  anymore 

than  an  ordinary  charge  or  mortgage,  for  the  devisee 

subject  to  (he  charge  may  easily  exonerate  the  estate, 

either  by  regularly  paying  20001.  a  year  to  the  trustees, 

or  by  at  once  placing  the  whole  amount  in  their  hands, 

and  reservhig  tb  himself  annually  a  proportion  of  the 

dividdids  equivalent  to  the  interest  of  the  instalments 

of  which  the  payment  is  thus  anticipated. 


Even  assuiiiihg  that  the  effect  of  this  clause  i^ould  be 
to  create  ah  accumulation  withiil  the  meaning  of  the 
TheUusofi  Act,  the  charge  i^  itnposed  with  a  view  to 
provide  fo'i^'j^rarvlehndreii  of  Whom  all  but  one  i;i^ere  the 
childk'^ti  of  a  fatkjer  who  was  entitled  to  a  large  annuity 
under  the  will,  and  to  all  of  whom  the  testator  had  dis* 

tinctly 
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tincdy  placed  himself  loca  parentis^    The' trast^  Uiere*. 
foK^  would  still:  ifill  within  the  esocepticNi  coatainad  in> 
the  second  ^section,  by  which  it  i»-declaredi  that  nothings 
in   the  acti  shall  extend  to  any;  proviMon  forfrftising 
portions   for  <^  any  child  or  children   of  any  person:, 
taking  any  interest  under  any  such  conveyancei  setde*-^ 
meot^  or  devise."'     The  oonstroetion  of  that  section 
was  oonsidered^.  akhoogh  it  was  notfmade  tlmi auliQect  lof  ■ 
judieiaidetierniiiiation,  in.AKOftrvuT'nw^iM^  -: 

Mr.  Bfony:^  in  reply »  obseryfvd»  tlxai;  the,  argun^ent. 
of  the  r^^iondeotsi  ,prQceedc^  thjCpugliout  on  the :  i^otjgp 
that  tb^tcust  cop  tailed,  in  tbe  third,  clatis,e  ^Hiight  l)^ 
separated  from  the  previous,  clmises,  and.  its  vali(|jty 
detemgujqe^  without  refereac^  to,  tbem.  TMt ..  wii3»j 
howeyer^  il  total  mistake:,  the.  tUrd.trqst^  whether 
denoniinated.  fiMlt  accumulation  or  a,  pq^tpoue^d.  .ch^rgf^, 
was  a  (Jirection,  which,  li  strictly  carried,  intp.  eSecti. 
would  superftdd  to  the  trustai.of  acciynujlstipn  djrectedi 
by  the  tyro,  preceding  clau$ies»  which,  were,  admitted  to. 
be  within  the  mowing  of. the  act»,a,further  trust. for  the. 
accumulation  for  twenty^  years,  more  qf  an  aliqupt, 
portioQ .of  the  very. same  rents,, while,. uncjer.tlie  trus^ 
creat^  in  the  former  part  of  the.  will,.  aQ:ac(^Q!ii^lQ,t|Qn> 
had  been  already,  going  ou  for  nineteen. y.ear^.  ,  At  thi^. 
end  of  thiity-sniue  years,  tl^erefore»  that,  isi  to,  sfiy», afteir 
a  to^l  .accumulation  of  thejcents  for  nineteipi;  je9rs,,^n^( 
a  partiali^cciimulation  of  tbpm  for  twenty  yeor^Jonger^r"* 
then,  and  not  till  then»  the  chi^rg^  wi^s  to.  ce^ei,the  fMP^ 
was  to  be  divisible,  and  the  devisee  was  to  take  the 
estate  discharged  of  the  burthen.  Whether  th^  third 
trust  was  a  charge  or  a  provision  for  accumulation  was 
inunaterial,.  for,  Us  napie  could  not  alt?i;,its^,c^racter; 
but,:iq.poipt  of  Act,  it  was.  bpth  chaf^  ao^f^u*^ 

mulation  | 
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mulaition ;  and  the  result  of  the  whole  was  that  the  rents 
^^^y^     And  profits  were  to  be  laid  up,  and  the  payment  and 
.  .0.^^;.       enjoyment  of  them   suspended,  for  a  term  of  eighteen 
years  longer  than  the  period  allowed  by  the  act  of  par- 
liament 

With  reESf^ect  to  the  other  point,  two  of  the  grand- 
cfaSdreh' named  in  the  will  were  understood  to  be  illegiti- 
tiiate,  and  another  was  the  child  of  one  of  the  testator's 
96tts  who  died  before  the  will  was  made,  and  who  of 
c^tinre  to6k\  nothing  under  it;  As  to  those  three,  at 
le^st,'  it  was  clear  that  they  did  not  fill  the  character  of 
children  of  persons  taking  interests  under  the  devise^ 
'as  rekjuired  by  the  eiccdption  in  the  second  section  of  the 
'8tEittit6,  ti<Kl  if  the  charg^  failed  as  to  some  of  the  objects, 
It  could  not  be  supported  for  the  rest :  the  Court  ooold 
not  sever  the  intention,  and,  recognising  one  part  as 
Valid,'''i^eje<it  andtb^r  part  as  void.  The  benefits,  be- 
sidesi;  'i^ch  the  trUst  in  question  purported  to  bestow 
'6A'tKe''f|;rtmdd)rIdren  were  not  given  by  way  of  por* 
tions,  nor  did  they,  upon  any  fair  construction,  Miswer 
that  description.  It  was,  indeed,  impossible  to  conceive 
that  the'  l^islature  cotild  fiave  meant  to  sancUou  an 
aeetrtriulatibn'iike  the  present,  made  under  the  pretence 
that  portions  were  to  be  thereby  provided  for  the  chil- 
dren of  a  person  taking  an  interest  under  the  devise. 
To  give  such' a;  latitude  of  interpretation  to  the  language 
of  tWfe  extefptioh  woifid  be  to  open  a  wide  door  to 
i^aslon  and  fraud,  and  virtually  to  repeal  the  act. 


•  :»i. 


i^. 


1856.       ,  ,,,^j;|ii&ti^  5,93Ai>rcupT. 

Feb.  27. 

The'Ldi^  Chatic^llbi'' having  been  pleased  to  request 
jtriy'-6^inlbh  iifion'tbis'case^  which  was  argued  during 
^ite'tin^  hi 'which  I  had  the  honour  to  sit  in  this  court 
under  the  late  commission),  I  will  state  the  reasdns 

which 


•  « 


Thm^Tiu'e  thr^  clauses  in  ^le  will  !wbid[i.;b6»r  upon 
the  snjbjecc  [The  learned  Judge  hf  re  stated  :ibe  clauses 
itriatim^  ^nA  prooeeded  ij^  iiollaws,;  .-*t2.-  '*  ? 

■  •■."♦;.     •- ;  I :       ■  ■  .    ■  ■■  '  •  "   j       • '  ■ '    ;  •     ■  i ;  '     r '     ';■■'.     f :     ■   - 

.  Ifr>/»ppear9»  vhe^f  that  Uiewbolesurplo^.. rents  and 
profit^ 3r^  to  be  accumulated,. firstj^  uAtii.jtba.youiigest 
grandjehAld  vbhall'  attain  tweolyroae, .  wb^q.-a  diTJiion 
among  the  grandcliildren  then  living  is  to  take  place ; 
and  then  a  second  accumulation  is  to  commence  and  be 
continued  until  the  death  of  ^11  A'e  tesCator^^'  own 
'diildneii^'  if  iiiny^of  .ihesiwshduld  ^HHtifO  the  pc^iqd  at 
iwbkb  the  v^pungestl  grandchild  ■.,  ft)y) vM  t  fi tt^ipi .  ^weo^y- 
xam  whenTa  furtlier.jdivisiw  ai9<«)g,tiH9i;gC4aujj9b|I4nui 
!ivfaa.^ould  be-then  livii)g4a;tc^'):^.|nadertri    -^  it    ...<«.<.. 

Tlie 
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wjuch  I  wasi  prepared  to  give  if  the  case  had  been  set  1836. 
down:  &r  •ju4gment  before  the  expiration  of.  that  com*  nSaA?" 
mission.  .0. 

•     ■  t  ■  ■  :  .  •  .  ■■■.•■■•••  .    .   ■■       . 

The  substantial  question  in  this  case  is,  whether  the 
clause  in  the  testator's  will  by  which  he  directs  that  his 
freehold  and  copyhold  estates^. immediately,  after,  the 
decsease  of  the  survivor  of  his  sons  and  daughter^ .  shall 
stand  chargied  for  twenty  years  widi;jtha  payxneot  of.twp 
third  parts 'of.  the.  clear  produoe  as  therein  jnentionedt 
amounta  to  soch  a  disposition  of  property  withia  the 
meeola^'  of  the  59  ^  40  G*  S.  c.'9S.  thatthe  rents, 
issnea^  prpfiifi^  or  produp^  of  those  estate  are  in  e£kct 
iUvepted..to  be .  wholly  or  partially .  aqaiimul^ted  for  . a 
huigeir  tonq^  thap  the.  tfrm.  of  twenty^one  :ycarS;from 
thedeffithrof  Uie  teistalor*:  . 

Tbeparticularlanguagq  employed:  will  upt  .vary  th^ 
oosqliision  if  the  substantial  meaning  of  th0.;Cl4iu$e».a&- 
^ordiiig  to  a  soond  construction  of  it,  r^i^iri^lhat  such 
aeciUBubtion  shall  take  plaee*  i    >  . 
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1886^  The  youngest    grandolrild'  attained    tweBtyH>ne    in 

1 8S0,  eighteen  years  a^*  the  death  of  the  testator,  and' 
the  last  surviving  child  of  the  testator  died  in  l8dU 
nineteen  years  after  the  death  of  tlie  testator;  conse- 
quently both  the  clauses  which  expressly  directed  acou- 
mulations  took  eflfccti:  and  the  questioQ  nowls^  whether 
the  third  dause^  wliich  came  into  operation  at  the 
expiration  of:  nineteen  years  from  the  death  of  the 
tefilator,  can 'be  carried  into  effisct,  consistently  with  the 
provisions  of  the  39  &  4f0'O.  3.  c  98.,  beyond'the  year 
1883. 

It  may  be  admitted  that  no  one  of  the  three  clauses 
is  illiegat'Off  the  ground  of  being  too  remote,  except*  so 
far  as  it  is  afiected  by  the  above-mentioned  statote^ 
since  no  one  of  them  embraces  a  greater  length  of  time 
than  the  period  allowed  for  executory  devises.  Con- 
seqoently,  any  accumulation  required  to  be  made  by 
the -clause^  in  question  can  only  be  void  for  the  excess 
of  lime  beyond  twenty-one  years  from  the  death  of  the 
testator,  that  is,  from  and  after  the  10th  of  Jisfy  1833, 
the  death  of  the  testator  having  occurred  on  the  10th  of 

>  , 
On  behalf  of  the  granddiildren  it  is  contended  that 
no  accumulation  of  rents  and  profits  is  directed,  but 
only  a  charge  created,  subject  to  which  the  devisee  in 
tail  takes  the  estate.  But  although  the  provision  for 
the  grandchildren  is  made  in  the  form  of  a  charge^  it 
does  not  follow  that  it  does  not  require  an  accumulation. 


.  I 


The  preamble  of  the  statute  recites  that  it  is  expe- 
dient that  all  dispositions'  of  real  or  personal  estates 
whereby  the  profits  and  ptxxluce  thereof  are  directed 
to  be  accumulated  and  the  beneficial  enjoyment  thereof 
postponed,  ehoukl  be  made  sublet  to*  restrictions.     If 

the 


.•   t 


Suppose  the  ^statute  nevec  lo  lia)ve.pRS8cid^ibo«v»  dnisC 
the  |iriivisioa:ortthe  will  Jiave  been  tdeak  wilh  under-thet 
circunslBiicea  as  they  exist  in  the  presest-  case,?    Tliene  > 
is  na  immediate .  gift  to  the  grandokiklren ;  tbe  gift'  to  > 
them  ia^mly^to  be  found  is-  tbe  direction  to/ditvidtiiuDid 
no  division,  ii^  direeted  to  be  made  ueHiI  tbeaaiaoatitM  be. 
diviAed'hasiibeen  received*     T1)e<estete.is'  <^hai||e4  willi ; 
the  pagfvneiit  of  so*  much  only,  of  two  thirds  of  the  pre« 
dtice  mp  will,  int  fifteen  years,  make,  in  tbe ^  whole  the  * 
sum   of  80,000/«,  which   sum,  with   the   interest  and^^ 
produce  thereof,  is  to  be  divided.     Two  thirds  of  the 
produce  nfiay  ia  some  years  aoMHiot  to  much  more  and 
income  toimuch  less  than  one  fifteeilhi  of  tbal.som, 
and'tbe^wtiole  amount  of  sueh  two  thirds  Biayiiiel  bar 
eqeol  to  S(HOOO/»  in  fifteen  years,  oF'poasiyjjr  erent'in* 
twantyryeoos*.   •'■  .-.■■.'     .^:. 

Neither  the  whole  two  thirds  nor  any  specified 
porlioa  of  the  two  thirds  is  required  to  be  paid^  Ndr 
is  4wy^8umt?c»vtain  directed  to,  be^misbd  .eithei';  in- 
definitely^ or  within  a  definitts*  pc^riod^    -o  *•    .fi^   rt  • 

The: -grandchildren  wbo>  shallc  live  toMittain  twenty-^ 
one^  or  their  representatives,  are  entided  to  receive 

30,006/* 
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tbe  provisicM  in  question  cannot  be.  carried,  in  to  *exe^        1S8B^ 
cation  without  postponing  the  beneficial'  enjoy mentt  of 
the  rents*  and  profits,  in  order  that  those*  renta^ and i- 
profits  may  be  laid  up  from  year  to. year  and. applied  at 
a  future  time  to  a  particular  object,  it  appears  to  me 
thal^sufili  a  proviaiaift  is  within  the  statute^/  If  the  disf^ 
peaition  be  such  that  accumulation  is.  therelqr  reqniiredy < 
it  is  within  tbe  statute*     But  wbethei.*  tbeidispositiop^ 
doer  or  does  J  not'  require  accumulation  baiqnc8Ueniof< 
conatroctbo^  which  must  receive  the>saaie'.deleraQiiiv*' 
ation. whether  the  statute  be  applicable  or  not,  or  as  if 
it  bad  never  passed. 


^f  CASES  IN  CHANCERY. 

I^^«  80^000/.  at  the  end  of  fifteen  years,  if  two  thirds  of  the 

""^^S^'^;;^  prodace  shall  then  have  amounted  to  that  sum.     But 

'"'^»  thc^  are  not  entitled  to  a  division  amongst  them  of  any 

/u  '  :  ;  portion  of  the  rents  and  profits  de  anno  in  anuum. 

,Tbe  time  pointed  out  for  division  is  the  expiration 
of  fifteea  years^  and  I  can  see  no  way  by  which  the 
pcQvision  can>  )De  carried  into  effect  according  to  the 
will  of  the  testator,  but  to  establish  a  fund  by  laying  up 
aod.  adding  together  a  ceitain  portion  of  the  rents  and 
profits  during  fifteen  years.  If,  at  the  expiration  of 
that  time,  two  thirds  of  the  rents  and  profits  should 
fmount  to  50,000/.,  the  grandchildren  would  be  en- 
titled to  divide  it;  if  it  fell  short  of  that  sum  they 
would  be  entitled  to  require  a  further  accumulation 
till  the  expiralion  of  twenty  years,  for  the  purpose  of 
faking  ^ood  the .  deficiency,  aod  also,  I  apprehend,  of 
P^ing  interest  upon  80,000/.  from  the  expiration  of 
th^  fi&een  years  to  the  end  of  the  twenty  years.  The 
necc^ssavy  consequence  of  this  arrangement  naust  be,  that 
both  the  tenant  in  tail  and  the  legatees  would  be  kept  out 
of  the  beneficial  enjoyment  of  the  rents  and  profits  for 
fifteen  years  at  least,  and  possibly  for  twenty  years  from 
the  year  1881,  when  Mrs.  Yates  died. 

.No  tprm  is  created,  nor  is  any  power  given  to  raise 
the  mon^y  by  moi^tgage  or  sale  for  the  time  during 
^hicb;  the  jeslate  is  charged ;  and  it  may  be  observed 
tt^at  the  testator  has  expressed  a  strong  disapprobation 
ofall  anticipation  of  benefits  given  by  his  will,  and  pay- 
able, at  a  future  time. 

There  is  no  doubt  that  when  MrSk  Yates  died  the 
interests  of  the  grandchildren,  who  had  all  attained 
twenty-one,  were  vested  interests,  being  expressly  given 
to.  ti^m.,and  their  representatives;  but  it  is  equally 
clear  to  my.  mind  that  the  testator  did  not  intend  the 

money 
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moMy  to  be  immediately  receivable,  but  intended  that 

the  beneficial  enjoyment  of  the  annual  produce  should 

be  postponed   till  the  whde  sum  to  be  divided  was         .^  ^ 

accumulated.  RaooBi 

The  <  question  being  whetlier  the  testator,  by  the 
provisions  of  his  will,  has  required  that  accumulation 
should  be  made,  we  may  put  a  case  to  which  thel  linriU 
aiion  of  time  prescribed  by  the  statute  of  the  39  & 
4fO  GiS,  would  not  apply.  The  question  of  constrac^ 
tion  is  independent  of  the  statute ;  i^  according  to  the 
true  construdion,  the  will  requires  accHitnulation,  so 
much  of  its  provisions  as  falls  within  the  period  of 
limitation  will  be  supported,  and  so  much  as  goesr 
beyond  it  will  be  void. 

■J.  •  .  .' 

In  the  pr^ent  case  the  period  from  the  ^eath  of 
Mrs.   YaU^  in  1831    to  the  10th  of  My  1833  was^ 
Within  the  ti&ie  of  limitation,  and  accumulation  ivas' 
law&l;  beyond  that  period  accumulation  is  prohibtCieid.' 
But  sappose  all   the  testator's  children   and  all  the- 
grandcbiklren  but  two,  namely,  Thomas  the  tenant  in' 
tail,  and  the  eldest  grandniaughter,  EHzabeth^  to  have* 
died,   and  the   two  surviving   grandchildren   to  have 
attained  twenty-one  in  the  year  1813,  one  year  after 
the  testator's  death}  the  rents  and  profits  for  dUe  year 
having  beee  divided  under  tlie  two  first  ctauseS)  the  thinf  ■ 
clause  would  come  into  operation,  and  might,  without 
being  affected  by  the  statute,  be  acted  upoh  for  twenty 
yeflT%  rtuttris^  till  the  10th  of  My  1833.    Could  it  in' 
such  a  case   have  been  contended  that  Blitabelk  iVas  ' 
entitled  to  insist  either  that  her  share  of  the  30,000/* 
sbdald  be  raised  immediately,  or  that  one  ihhfd  or  ahy 
other  portion  of  the  rents  and  profits  should  bd  pliid  to 
her  anncially  till  she  should  have  received  IBfiOOL?    I 
thinkiiwt;  -for  Thomas  ihfi  tenant  in  tail  wduld  have 

had 
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1856.  bad  m  riglit  to  saj,  first,  that  fifteen  years  were  allowed 
to  make  op  the  mooeV)  and,  secoodlj,  that,  ptorided 
so  much  of  two  thirds  of  the  rents  and  profits  were 
annoallj  set  apart  as  woald  at  the  end  of  fifteen  years 
amoont  in  the  whole  to  the  sum  given,  be  would  be 
enUtied  to  the  interest  of  the  fund  in  the  meantime^  the 
estate  being  only  chaiyaMe  with  the  interest  and  pro- 
doee  upon  the  som  given  from  the  expiraticm  of  fifteen 
years.  SttH,  in  order  to  secure  the  payment  of  the  sum 
given,  at  the  proper  time,  a  due  proportion  of  the  rents 
and  profits  must  have  been  laid  op  dnrii^  fifteen,  or,  if 
necessary,  during  twenty  years,  either  of  which  coorses 
might  have  been  taken  in  the  case  supposed  without  any 
violation  of  the  statute,  since  the  longest  period  woold 
not  exceed  twentyM>ne  years  from  the  death  of  the 
testator :  or,  if  we  suppose  the  testator  himself  to  have 
died  only  a  year  before  Mrs.  Yates^  whose  death  took 
place  in  1851,  the  rents  and  profits  might  have  been 
I^ally  accumulated  till  1 85 1,  and  must,  I  conceive, 
have  been  a<xumulated  accordingly  to  effixt  the  pur- 
poses of  the  will. 

If  sQcfa  would  be  the  proper  construction  of  the  dis- 
position in  question  in  a  case  to  which  the  statute  did 
not  apply,  or  supposing  it  never  to  have  passed,  it  is 
not  to  be  diflerently  construed,  because  when  properly 
construed  it  would  be  afiected  bv  the  statute. 

I  am  therefore  of  opinion,  that,  according  lo  the 
sound  construction  of  the  third  clause  in  &voor  of  the 
grandchildren,  an  accumulation  of  a  portion  of  the 
rents  and  profits  b  required  to  be  made  for  a  certain 
period;  that  such  portion  of  the  rents  and  profits,  wkat* 
ever  it  may  be,  is  withdrawn  from  beneficial  eiy>yment 
during  the  period  of  accumulation,  and  is  a  partial 
aceamnlation  within  the  meaning  of  the  statute,  and 
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coQsequentiy  void  so  far  as  that  period  exceeds  twenty-        1/886. 
one  years  from  the  death  of  the.  tesiaton 

Jt  has*  been  contended  that  this  case  falls  within  the 
exception  respecting  provisions  £3r  raising  portions  for 
children  of  persons  taking  an  interest  under  the  devise ; 
but  an  answer  to  this  argument  was. given  lat the  bar, 
that  as  two  of  the  grandchildren  are  not  lawful  children 
of  their  parents  (<i)  they  cannot  be  brought  within  the 
exception*  The  gift  is  entire  to  the  grandchildren 
bom  and  named,  or  to  be  afterwards  bom,  to  be 
divided  amongst  them*  If  the  tesiator  intended  accu- 
mulation ibr  the  benefit  of  any,  he  intended  it  ibr  the 
benefit  of  all,  legitimate  and  illegitiroatet  Such  a  dis- 
position, therefore,  if  illegal  as  to  any,  would  be  illegal 
as  to  all ;  and,  consequently,  the  excess  of  accumulation, 
if  void  as  to  any,  is  void  as  to  all;  for  it  is  impossible  to 
say  what  other  disiposition  the  testator  would  have 
made,  if  he  had  been  aware  that  the  disposition  which 
be  had  made  would  partially  fail  in  respect  of  some  of  ^ 
the  objects  of  his  bounty. 

But,  independently  of  this  answer,  I  do  not  think 
that  the  case  falls  within  the  meaning  of  the  exception. 
Where  the  whole  rents  and  profits  are  given  in  the 
first  place  to  persons  during  the  lives  of  their  parents, 
with  the  exception  of  small  annuities  only,  to  be  paid 
thereout  to  the  parents  themselves  for  their  own  lives, 
and  a  gift  to  the  same  persons  after  the  death  of  their 
parents  ia  superadded,  to  be  paid  out  of  the  subsequent 
rents  and  profits,  I  cannot  think  that  the  superadded 
gift  is  to  be  considered,  within  the  meanhig  of  the 
statute,  in  the  nature  of  a  pottion  to  the  children  of 
persons  taking  an  interest  under  the  devise. 

ypon 

(a)  Thb  fact  did  not  appear  on  the  pleadings  or  in  the  Master'i 
report. 
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1836.  Upon  the  whole,  therefore,  I  am  of  opinion  that  a 

partial  accumulation  of  rents  and  profits  has  been  in 
effect  directed  by  the  will,  which  is  void  so  far  as  the 
period  which  it  includes  applies  to  any  time  which  ex- 
ceeds twenty-one  years  from  the  death  of  the  testator.  ' 

The  Lord  Chancellor. 

The  course  which  this  appeal  has  taken  falls  in  with 
the  view  entertained  by  Lord  Brougham  with  respect  to 
the  propriety  of  submitting  the  question  to  the  opinion 
of  a  court  of  law,  and  it  is  free  from  the  difficulties  with 
which  the  proposed  order  of  his  Lordship  was  embar- 
rassed. The  peculiar  frame  and  nature  of  the  trusts 
rendered  it  hardly  possible  so  to  state  a  case  as  to  bring 
the  question  fully  and  fairly  before  a  Court  of  law  in  a 
legal  shape;  but  the  same  object  has  been,  in  a  great 
measure,  gained  by  having  the  appeal  reheard  at  a  time 
when,  in  consequence  of  the  seals  being  in  commission, 
the  Court  was  enabled  to  receive  the  valuable  assistance 
of  a  common  law  judge.  The  result  has  been,  that  the 
Court  has  now  the  benefit  of  the  learned  Judge's  opinion, 
with  which  my  own  entirely  agrees. 

When  this  case  was  argued  in  the  Court  below,  the 
direction  for  accumulating  the  rents  was  throughout 
called  a  charge,  and  a  sort  of  meaning  was  sought  to  be 
attached  to  the  expression,  as  if  to  distinguish  it  from  a 
strict  accumulation.  It  is  quite  clear,  however,  that  the 
term  charge  may  be  correctly  and  properly  applied  to 
designate  this  trust,  and  that  the  direction  may,  not- 
withstanding, come  within  the  provisions  of  the  statute, 
the  real  question  being  not  as  to  the  form  of  the  di- 
rection, but  as  to  its  substance  and  effect. 

With  respect  to  the  meaning  of  the  testator  there 
can  be  no  doubU     The  will  sets  out  with  creating  two 

distinct 
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dMnct  trnsts  of  accumulation,  both  of  whidi,  lA  the       tSJi^.* 
event,  were  within  the  legal  period,  and  are  admitted  to        g^^^ 
have  been>  in  form  as  well  as  substance,  accunifiAations  v. 

contemplated  by  the  atatnte.  The  first  was  to  continue 
until  certain  granddiildrert,  who  were  designated,  should 
attain  twenty-one;  an  event  which  happened  in  the  year 
1890,  eighteen  years  after  the  testator's  death ;  the  second 
was  to  go  on  until  the  death  oF  all  the  testator's  children, 
should  any  of  them  be  living  at  the  time  when  the  pre- 
ceding accumulation  determined ;  and  the  last  survivor 
of  those  children  died  in  the  year  1831.  Nineteen  years 
were  thus  exhausted  during  the  first  two  accumulations. 
Then  follows  the  provision  which  has  been  termed  the 
third  accumulation,  by  which,  being  minded  to  raise  the 
sum  of  30,000/*,  but  not  to  raise  it  in  the  ordinary  way 
by  sale  or  mortgage,  the  testator  directs  that  two  thirds 
of  the  income  of  the  estates  shall  be.  accumulated ;  that 
out  of  two  thirds  of  the  rents  and  profits  so  much  shall 
be  annually  laid  up  as  will  produce  30,000/.  in  fifteen 
years ;  and  as  he  foresaw  a  possibility  that  the  portion 
of  the  rents  thus  appropriated  might  not  be  adequate  to 
realise  the  specified  sum  so  soon,  he  extends  the  period 
to  twenty  years.  The  money  was  to  be  realised  by 
means  of  that  appropriation,  and  the  parties  interested 
hfive  a  right  to  insist  that  the  amount  shall  not  be.  raised 
in  any  but  the  mode  and  form  prescribed  by  the  te»-  . 
tator ;  that  is  to  say,  by  an  accumulation  determinable 
only  at  the  end  of  a  period  of  fifteen  or  twenty  years. 

r 

Now,  in  what  conceivable  respect  does  this  diQer 
rither  iii  form  or  substance  firom  an  ordinary  trust  for 
accumulation  ?  It  is  strictly  within  the  terms  of  thq  act 
of  parliament,  being  a  direction  by  which  the  income  pf 
the  estate  is  to  be  wholly  or  partially  accumulated  for  a 
longer  period  than  twenty-one  years ;  for  the  resqlt  of  tl^ 
three  successive  trusts,  if  full  effect  were  given  to  them 

Vol.  I.  M  all. 
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aU,  would  be  to  lock  op  the  rents  and  profits  of  the 
estates,  as  to  the  whole  (or  nineteen  jears»  and  as  to 
two  thirds,  br  twenty  years  nx>re. 

It  appears  to  me,  therefore,  that  this  is  in  reality  an 
attempt  to  defeat  or  evade  the  operation  of  the  act  of 
parliament,  and  that,  far  the  period  by  which  the  third 
accomolation  when  added  to  the  others  would  exceed 
twenty-one  years,  the  trust  most  be  declared  Toid. 

Judgment  reversed. 


SKINNERS'  COMPANY  r.  IRISH  SOCIETY- 

npHIS  was  a  motion  grounded  upon  the  admissions 
contained  in  the  answer  of  the  Defendants,  the 
Irish  Society.  The  motion  was  argued  at  great  length 
by  a  number  of  counsel,  on  behalf  of  the  different  par- 
ties interested,  before  the  Lords  Commissioners,  during 


IMS. 
Dee. 
1836. 
Jan. 
Feb.  27. 
March  19. 

Where  pro- 
perty has  been 
administered 
aod  applied 
without  com- 
plaint accord-    the  sittings  after  last  Michaelmas  term, 
ing  to  a  uni- 
form courte 

of  manage-  The  nature  and  object  of  the  application,  and  the 

ment  for  a  ..«  ,  i-i-^  _^jj 

long  series  of  principal  grounds  on  which  it  was  supported  and  op- 
yean,  the  posed 
Court  will  noty 

by  an  interlocutory  order,  disturb  the  possession  upon  the  ground  that  such  appli- 
cation is  a  breach  of  trust,  unless  it  is  perfectly  clear  that  the  party  in  whom  the 
property  is  vested  is  a  mere  naked  trustee,  and  has  not,  even  to  a  limited  extent, 
any  of  the  rights  or  interests  of  an  owner. 

A  motion  for  the  appointment  of  a  receiver  of  the  estates  vested  in  the  Iritk 
Society,  at  the  instance  of  one  of  the  London  companies  claiming  a  beneficial 
interest  in  the  income  of  the  estates,  was  therefore  refused. 

The  Court,  in  dealing  vrith  interlocutory  applications,  will  confine  itself  strictly 
to  the  immediate  object  sought,  aud,  as  far  as  possible,  abstain  from  prejudging  the 
question  in  the  cause. 

If  upon  a  motion  by  the  Plaintiff  grounded  upon  the  Defendant's  answer,  docu- 
ments therein  shortly  stated  have  b^n  read  from  copies  in  which  they  are  set  out 
at  length,  an  order  clismissing  the  motion  with  costs  will  not  entitle  the  Defendant 
to  the  costs  of  such  copies. 
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posed  respectively,  are  stated  in  the  following  judg- 
ment, delivered  by  Lord  Cottenham^  after  the  expira- 
tion of  the  commission. 
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The  Lord  Chancellor. 

In  this  case  the  Plaintifis,  who  are  the  Skinners'  Com- 
pany, and  who,  according  to  their  own  representation, 
constitute  one  of  twelve  of  what  are  called  **The  twelve 
original  great  Companies,"  —  but,  in  fact,  one  of  from 
forty  to  fifty  companies  who  appear  to  have  been  the 
original  adventurers  in  the  settlement  in  the  north  of 
Ireland^  apply  to  the  Court  that  the  Defendants,  who 
are  the  Irish  Society,  may  be  ordered  to  pay  into  Court 
the  sum  of  4,719/.,  appearing  by  the  answer  of  the 
Defendants  to  be  in  their  hands ;  that  the  money,  when 
so  paid  in,  may  be  laid  out;  that  a  receiver  may  be 
appointed  of  the  rents  and  profits  of  the  estates  in  the 
pleadings  mentioned  to  be  in  the  possession  of  the  De- 
fendants; and  that  Defendants  may  be  restrained  by  in- 
junction from  getting  in  the  profits  or  any  part  thereof. 

Had  it  not  been  for  the  magnitude  of  the  question 
involved  in  this  suit,  affecting,  as  it  does,  not  only  all 
the  companies  in  London^  but  affecting,  also,  the  Irish 
Socie^,  and  a  large  district  in  the  North  of  Irelandj  for 
the  benefit  of  which  a  considerable  expenditure  has,  for 
two  centuries,  been  regularly  made,  out  of  the  funds  in 
question,  I  should  not  have  thought  it  necessary  to  take 
time  to  consider  my  judgment 
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It  has  been  said  that  the  object  of  the  motion  was  to  ob- 
tain, if  possible,  the  opinion  of  the  Court  upon  the  points 
raised  in  the  pleadings,  and  which  constitute  the  subject 
oF  the  suit.  If  that  was  the  object,  I  shall  certainly,  to 
the  best  of  my  endeavours,  disappoint  it.     I  think  such 
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a  proceeding  by  no  means  deserving  of  encoaragement ; 
for  though  it  has  sometimes  been  permitted,  it  diverts 
the  proceedings  of  the  Court  from  their  ordinary  course, 
and  is  attended  with  great  inconvenience  and  injustice  to 
one  party  to  the  benefit  of  another,  {a)  It  may  be  very 
convenient  for  the  PiaintiiT  thus  to  feel  his  way,  and 
ascertain  what  is  the  leaning  of  the  Court;  and,  no 
doubt,  many  applications  of  this  description  have  been 
made  for  that  purpose,  and  that  purpose  only.  I  con- 
sider, however,  that  the  Court  is  bound  not  to  go  out 
of  its  way  in  order  to  give  the  Plaintiff  an  opportunity 
of  obtaining^  previously  to  the  hearing,  the  opinion  of 
the  Court  upon  the  subject-matter  of  the  suit;  and  that 
the  Court  is  bound  to  express  its  opinion  only  so  far 
as  is  necessary  to  shew  the  grounds  on  which  the  inter- 
locutory application  is  disposed  of.  I  consider  it  the 
duty  of  the  Court  to  confine  itself  strictly  to  the  point 
upon  which  it  is  called  upon  to  decide,  and  not  to  go 
into  the  merits  of  the  case. 


I  shall  therefore  abstain,  as  far  as  possible,  from 
expressing  any  opinion  upon  the  very  important  question 
raised  in  this  suit;  the  question  being  neither  more  nor 
less  than  this,  —  Whether,  upon  the  settlement  made  in 
the  north  of  Ireland  by  virtue  of  the  charter  of  King 
James  I.,  under  which  the  towns  of  Londonderry  and 
Coleraine  were  founded,  and  a  large  tract  of  country 
granted  by  the  Crown,  to  the  city  of  London^  or  to  the 
Irish  Society,  or  to  the  twelve  companies,  the  terms  of 
the  grant  simply  constituted  the  Irish  Society  ordinary 
trustees  for  the  benefit  of  the  twelve  companies  (of  which 
the  present  Plaintiffs,  the  Skinners'  Company,  are  one) ; 
or  whether  the  grant  was  not  coupled  with  certain 
public  purposes  and  public  trusts,  independently  of  the 
private   benefit  of  those   twelve  companies.     For  the 

purpose 
{a)  See2J,tW,  395. 
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purpose  of  the  present  motion,  it  is  sufficient  to  state, 
that  this  is  the  question  raised  upon  the  pleadings,  and 
that  it  is  a  question  which,  at  all  events  on  the  part 
of  the  Plaintiffs,  cannot  be  treated  as  a  question  free 
from  very  considerable  doubt. 
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It  is  impossible  to  look  at  either  of  the  two  charters 
without  seeing  that  this  was  a  transaction  in  which  the 
Crown  parted  with  large  possessions,  with  a  view  to  the 
improvement  of  that  part  of  the  King's  dominions;  that  it 
was  part  of  the  contract  that  the  Irish  Society  should  be 
established;  and  that,  on  the  establishment  of  the /n'^A 
Society,  certain  important  duties  were  by  the  charter 
vested  in  that  society,  among  others,  the  superintend- 
ence of  the  corporations  established  in  the  towns  of 
Londonderry  and  CoUraine :  that  other  very  important 
duties  were  attached  to  the  existence  of  that  society ; 
and  that,  as  the  contract  formed  a  part  of  the  trans- 
action by  which  the  lands  in  question  were  granted  to 
the  Irish  Society  by  the  Crown,  the  Crown  was  a  party 
to  the  contract.     From  the  date  of  the  charters  down  to 
the  present  time,  the  Irish  Society,  being  so  invested 
with  the  property,  have  exercised  power  and  control 
over  its  revenues,  —  not  in  the  ordinary  way  in  which 
men  do  so,  who  are  mere  naked  trustees  for  other  per- 
sons,—  but  they  have  exercised  power  and  control  over 
it  for  public  purposes  in  Ireland^  totally  independent  of, 
unconnected  with,  and  in  many  instances,  apparently, 
ODauthorised  by  any  previous  consent  of  the  London 
companies.     This  course  of  dealing  has  continued  for 
two  centuries ;  and  now,  at  the  end  of  that  period,  one 
of  tliose  companies  files  the  present  bill,  not  bringing 
the  Attorney-General  before  the  Court,  whose  duty  it 
would  be  to  protect  the  public  interests  which  may  be 
supposed  to  be  intrusted  to  this  society,  but  treating  the 
whole  transaction  (and  so  it  was  argued  at  the  bar}  as  a 
transaction  which  made  the  Irish  SocieQr  mere  private 
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trustees  for  the  twelve  great  companies  of  LotuUm.  As- 
suming that  to  be  the  situation  of  the  Irish  Society,  and 
assuming  those  to  be  the  rights  of  the  twelve  companies, 
the  bill  asks  in  the  ordinary  terms  for  the  control  of 
this  Court  over  these  Defendants  in  their  character  of 
mere  trustees. 


I  will  say  no  more  as  to  the  connection  of  these 
several  parties.  I  will  say  nothing  of  the  interest 
claimed  by  the  City  of  London  as  opposed  to  the  twelve 
companies.  I  will  say  nothing  of  the  connection  which 
has  subsisted  between  the  Irish  Society  and  the  twelve 
companies,  so  far  as  it  may  be  deduced  from  the  mode 
in  which  they  have  dealt  with  the  portion  of  thepn^rty 
which  they  have  divided  among  the  twelve  companies. 
But  the  question  is,  whether  the  Court  can  treat  the 
Irish  Society  as  being  mere  naked  trustees  for  the  benefit 
of  the  twelve  companies  of  London^  without  having  any 
duty  or  discretion,  or  right  of  concurrence,  vested  in 
themselves  ?  If  in  this  stage  of  the  cause  the  Court 
cannot  so  consider  them,  there  is  an  end  of  the  appli- 
cation  for  a  receiver  and  an  injunction. 

This  is  an  important  case,  even  supposing  it  to  be 
one  of  great  doubt  and  diflBculty,  and  a  case  therefore 
with  respect  to  which  the  Court  should  hesitate  long 
before  it  came  to  a  conclusive  opinion.  But  it  is  quite 
clear  that  the  Court  would  not,  by  acceding  to  a  mo- 
tion for  a  receiver,  take  this  property  from  the  hands 
of  a  body  which  has  for  two  centuries  exercised  the 
power  and  control  over  it.  {a)  It  is  well  known  that 
where  a  corporation  are  trustees,  whether  for  chari- 
table or  other  purposes,  their  rights  as  trustees  do  not 
arise  from  the  private  acts  of  individuals,  but  from 
the  original  grant  on  which  their   authority  as  tms- 


(a)  See  AUomey-General  v.  Ifajfor  of  Bristol,  %J.^W.  S94. 
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tees  rests ;  and  the  Court  cannot,  without  grave  con- 
sideration) and  will  not,  where  the  usual  mode  of  deal- 
ing  with  the  property  has  not  been  departed'  from, 
interfere  with  that  by  an  interlocutory  order.  Here 
the  Court  is  asked,  upon  an  interlocutory  application,  to 
take  upon  itself  by  the  hands  of  its  receiver,  to  ad- 
minister these  large  and  distant  estates.  It  must  either, 
therefore,  undertake  the  administration  of  the  pro- 
perty, with  reference  to  that  which  is  fitting  to  be  done 
in  the  north  of  Ireland,  by  itself  directing  the  expen- 
diture of  which  that  portion  of  the  north  oi  Ireland 
receives  the  benefit,  or  it  must  entirely  stop  all  the 
payments,  and  reserve  the  money  in  the  Bank  of  England 
to  the  account  of  the  Accountant-General,  till  the  suit 
can  be  finally  determined.  It  is  obvious  that,  without 
an  absolute  certainty  that  the  Court  was  right  in  the 
conclusion  to  which  it  came,  the  Court  would  not  run 
the  risk  of  doing  so  great  an  injury  to  the  interests  of 
the  various  parties  concerned.  Such  a  course  ought 
not  be  taken  if  any  doubt  whatever  remained  of  the 
propriety  of  the  step.  But  that  is  not  all.  The  Court 
b  asked  to  take  this  step  in  the  absence  of  the  only 
individual  who  can  protect  these  interests,  — in  the  ab- 
sence of  the  Attomey-Creneral,  who  alone  can  repre* 
sent  the  several  interests  which  would  be  afiected  by  the 
appointment  of  a  receiver. 
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But  supposing  the  Defendants  not  to  be  mere  naked 
trustees  for  the  twelve  companies,  not  to  be  trustees  ap- 
pointed by  the  companies,  and  removable  by  them,  — 
over  whom,  therefore,  the  companies  would  have  an 
absolute  power  and  control,  and  whose  proceedings  they 
could  call  upon  this  Court  to  regulate,  —  but  trustees 
appointed  by  charter,  trustees  whose  rights,  and  in- 
terests, and  duties  are  coexistent  with  the  establishment 
of  the  property  itself;  —  against  trustees  so  constituted 
the  case  made  was  this,  that  there  has  been  what  the 
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Wma  dk  flMCioa  ^  oude  tx  &  nseciver  Bpaa  riic 
ffotmd  rj  xlt^  ir.i'arciartufr  oc  &  onutiee^  :iui  iizac  imqairj 
Uf  MiImo  cU  dve  giwcimdoct  tike  pidce.  ami  iK  viiflfc 
pcmd  dki  CAe  PlaindiBi  becooK  acqiMuiced  wick  it^  il 
appears  cbac  cheae  alleged  grouods  ot'  eiinrnoiiMet  kavc 
cxialcd  froB  the  tiaae  «ben  due  iSosK  Sodccj  ««e  ini 
rwMtifCcd ;  that  for  ooe  ccnuirj  ac  kaot  dhec«  is  pcoaC 
dMt  the  IrUk  Sodtty  htcwt  been  in  die  habk  of  iMikBig 
the  pAjnesca  coaipiaioed  of;  liiat  diej  have  been  ia  lbs 
habit  of  paying  to  themaelvea^  dia£  ia,  fwpt  dieir  owm 
members,  certain  sams  of  mooej  ^r  an^nrfarifp,  and 
that  diej  hare  been  also  in  the  habit  of  harincr  certaia 
public  dinnen,  —  and  all  this  known  to  the  Plaiodfi^ 
all  this  matter  of  perfect  notoriety  long  before  the  insti- 
tution  of  the  soiL  In  that  state  of  circumstances,  it  is 
otteriy  impossible  that  the  present  application  cooU  be 
made  in  the  expectation  that  the  Court  shoold  take 
from  the  Irish  Society  the  control  over  this  property  by 
an  interlocutory  order;  and  I  most  sappose  that  some 
such  object  as  that  which  has  been  suggested  at  the  bar 
has  been  the  real  motire  of  the  application. 

The  only  circumstance  stated  in  the  pleadings  which 
is  at  all  of  modem  date,  is  the  expenditure  of  a  certain 
sum  of  money  in  an  election  at  Coleraine,  It  appears 
from  the  answer  that  that  expenditure  took  place  in 
the  year  1850 ;  and  that  what  was  done  on  that  occasion 
was  put  into  the  shape  of  a  resolatioD,  and  was  commu- 
nicated 
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nicated  to  the  different  companies  by  the  Irish  Society 
before  the  bill  was  filed.  This  is  a  transaction  not 
likely  to  recur,  —  a  transaction  which  was  known  to 
the  parties  at  the  time  when  they  institated  these  pro- 
ceedings, and  which  does  not  appear  from  the  answer 
to  bare  met  with  any  resistance  from  any  of  the  com- 
panies to  whom  the  communication  was  made.  With- 
out, therefore,  entering  into  the  question,  whether  in  the 
situation  in  which  the  Irish  Society  stood,  as  a  sort  of 
patron  and  protector  of  the  interests  of  the  inhabitants 
of  Coleraine  and  Londonderry^  it  became  them  to  expend 
the  sum  of  money  in  question  for  the  purpose  of  re- 
storing to  the  freemen  of  Coleraine  the  right  which  others 
had  usurped  from  them, — and  it  turns  out  from  the 
answer  that  the  expenditure  was  successful  in  restoring 
these  freemen  to  their  rights;  —  without  entering  into 
that  question,  it  cannot  possibly  form  a  ground  upon 
which  the  jurisdiction  of  this  Court  ought  to  be  exercised 
fay  way  of  interlocutory  order. 

If  the  Irish  Society  had  not  stood  in  the  situation  in 
which  they  do  stand,  —  if  they  had  been  more  in  the 
nature  of  private  trustees  than  they  appear  from  these 
proceedings  to  be,  it  is  impossible  that  trustees  con- 
stituted by  the  authority  which  established  this  society, 
should  be  removed  by  an  interlocutory  order  upon  such 
a  complaint  as  is  made  upon  the  present  bill.  What 
I  have  already  stated  will  be  sufficient  to  shew  the 
ground  upon  which  I  proceed  in  refusing  this  applica- 
tion, and  refusing  it  with  costs. 
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m  this  case  were  spoken  to.  mot^n  by  ^^ 

Mr.  PWniiff, 

grounded 
upon  the  Defendant's  answer,  documents  therein  shortly  stated  have  been  rend 
mm  copies  in  which  they  are  set  out  at  length,  an  order  dismissiqg  the  motion  with 
costs  wul  not  entitle  the  Defendant  to  the  costs  of  such  copies. 
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Mr.  Knightj  for  the  Defendants,  suggested,  that  the 
order  should  be  expressed  to  be  made  upon  reading  the 
answer,  and  the  documents  referred  to  by  the  answer, 
and  the  affidavits  verifying  those  documents.  He  sub- 
mitted that  this  was  the  proper  and  regular  course  in  all 
cases  iq  which,  as  in  the  present  instance,  the  documents 
were  read  upon  the  bearing  of  the  motion  at  greater 
length  than  that  at  which  they  were  set  forth  in  the 
answer.  Unless  the  documents  were  mentioned  in  the 
order  as  having  been  read,  the  Defendants  would  not 
be  entitled  to  the  costs  of  the  copies  of  the  documents 
with  which  their  counsel  had  been  furnished. 


Mr.  Wigram  and  Mr.  Uoyd  opposed  the  application 
upon  the  ground,  that  if  the  documents  were  mentioned 
in  the  order  as  having  been  read,  it  would  appear  as  if 
the  motion  had  been  refused  upon  the  merits  of  the 
case ;  whereas,  the  Court  had  cautiously  abstained  from 
expressing  any  opinion  upon  the  merits. 


The  Lord  Chancellor  (after  consulting  with  the 
Registrar  in  Court),  said  that  he  understood  from  the 
Registrar  that  it  had  been  the  practice,  not  only  through- 
out his  own  experience,  but  also  throughout  the  ex-^ 
perience  of  the  other  Registrars,  that  the  order  should 
be  drawn  up  as  made  upon  reading  the  answer  and 
the  affidavits  verifying  the  documents  mentioned  in  the 
answer,  and  not  as  made  upon  reading  the  documents 
themselves,  although  those  documents  might  be  read  at 
greater  length  than  that  at  which  they  were  set  forth 
in  the  answer.  His  Lordship,  therefore,  decided  not 
to  allow  any  deviation  in  the  present  case  from  the 
usual  practice,  and  added,  that  the  copies  of  the  docu- 
ments were  made  merely  for  the  convenience  of  counsel, 
and  were  not  absolutely  necessary,  as  the  originals  were 
in  Court. 
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The  ATTORNEY  GENERAL  v.  The  Mayor,         Rolu. 
BaiiiflS,  and  Burgesses  of  LIVERPOOL.  i^*^- 

'  ®  Nov.  28. 

Dec.  I. 

^I^IS  was  an  information  by  the  Attorney  General  The  Court 

"^    at  the  relation  of  two  merchants  resident  in  Livers  T.! :  ":»i£^!? 

an  injunction 

;ioo^— one  of  whom  was  also  a  burgess, — against  the  cor-  to  restrain 

poration  of  the  borough  of  Liverpool.     It  stated  that  the  preceding  to 

Defendants,  the  mayor,  bailiffs  and  burgesses  of  the  bo-  ^^1  ^i^||  pro- 

rough  of  Liverpool  were  a  corporation,  and  that  the  affairs  right,' if  it 

of  the  corporation  were,  in  practice,  transacted  by  forty-  ®^'s^>  d®- 

r—  -^        r  -^  J         J     pends  upon 

one  members  of  the  corporation,  called  the  common  the  construe- 
councfl,  of  which  the  mayor  and  bailiffs  for  the  time  being  ^'oubtfu?  sta- 
were  members.     That  the  corporation  was,  in  its  cor-  tute,  where 
porace  capacity,  seised  or  possessed  of  very  large  real  and  ^f  the  in- 
personal  estates,  and  was  also  indebted  to  divers  persons  junction 


to  a  large  amount.     That  the  corporation  was  the  patron  erer  depriye 
of  several  churches  in  the  town,  and  had  the  right  of  pre-  ^"®*°  °*^*" 


opportunity 
seating  the  ministers  of  such  ehurches,  pursuant  to  the  of  exercising 

acts  of  parliament  under  which  such  churches  had  been  ^pec^iu  if 

founded  and  endowed ;  and  that  stipends  were  annually  i^<>  irreparable 

allowed  to  the  ministers  out  of  the  corporate  funds,  beappre- 

some  of  which  stipends  were  paid  pursuant  to  the  acts  ^.^"^^d  from 

-        ,.  ,      ,  r  1  1,         1  •  1    allowing  them 

oi.parhamenty  and  others  of  them  allowed  by  an  annual  to  proceed. 

vote  of  the  common   council.     That  the  stipends  so  ,  The  Court 
allowed,  amounted  in  and  before   the  month  of  June  under  its 
18S5,  and  did  now  amount,  to  the  annual  sum  of  5100/.  dicti^^o"*" 

in  the  whole.  interfere  for 

the  protection 
of  property 

The  information,  after  setting  out  in  detail  the  par-  nested  in  the 
ticttlars  of  the  annua]  stipends  which  the  corporation  a  borough 

allowed  2T?.'"S:' 
on  the  ground  of  breach  of  trust  committed  or  threatened  after  the  passing  of  that 
act,  although  the  time  when  the  existing  members  of  the  goyerning  body  corporate 
of  such  borough  are  to  go  out  of  office  may  not  have  arrived. 
Prindples  of  the  Court  with  respect  to  ex  parte  injunctions. 
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18S5.        allowed  to  the  ministers  and  lecturers  of  the  several 

jl'^       churches,   went  on  to  state,  that  the  corporation  was 

Attornbt-     named,  in  conjunction  with  the  borough  of  Liverpodf 

GuNERAL      j^  schedule  A-  of  the  5th  &  6th  JV.  4.  c.  76.,  intituled. 

The  Mayor  of  *<  An  Act  to  provide  for  the  Regulation  of  Municipal 

Corporations  in  England  and  Wales  s**  and  that  it  was 
by  that  act,  amongst  other  things,  enacted  (a),  that  after 
the  election  of  the  treasurer  in  any  borough,  the  income 
and  annual  produce  of  all  the  property  of  any  body 
corporate  named  in  conjunction  with  such  borough  in 
schedule  A.  should  be  paid  to  the  treasurer  of  such 
borough ;  and  that  all  the  monies  which  he  should  so 
receive  should  be  carried  by  him  to  the  account  of  a 
fund,   to  be  called  ^^The  Borough  Fund;"  and  that 
such  fund,  subject  to  the  payment  of  any  lawful  debt 
due  from  such  body  corporate,  and  saving  the  daims 
of  all  persons  upon  the  real  and  personal  estate  of  such 
body  corporate,  should  be  applied  to  the  payment  of 
the  salaries  of  the  mayor  of  the  borough,  and  other. 
oflBcers  in  such  act  mentioned,  and  also  towards  the 
payment  of  divers  expenses  therein  mentioned,  connected 
with  the  municipal  regulations  to  be  made  by  virtue  of 
the  act,  and  with  the  police  and  administration  of  justice 
in  such  borough,  and  of  all  other  expenses  not  therein 
otherwise  provided  for,   which  should   be  necessarily 
incurred  in  carrying  into  effect  the  provisions  of  the 
act ;  and  that  in  case  the  said  borough  fund  should  be 
more  than  sufficient  for  the  purposes  to  which  the  same 
was  by  the  act  made  applicable,  the  surplus  thereof 
should  be  applied,  under  the  direction  of  the  council,  to 
the  public  benefit  of  the  inhabitants,  and  the  improve- 
ment of  the  borough;  and  in  case  the  borough  fund 
should  not  be  sufficient  for  those  purposes,  the  council 
of  such  borough  was  thereby  authorised  and  required 
to  order  a  borough  rate,  in  the  nature  of  a  county  rate^ 

to 
(a)  Section  99. 
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to  be  made  within  the  borough  for  the  purpose  of       18S5- 
raising  so  much  money  as,  in  addition  to  such  fund,  '™" 

would  be  sufficient  for  the  payment  of  the  expenses  to  Attoenst- 
be  incurred  in  carrying  into  effect  the  provisions  of  the  G**«'^'' 
act  The  information  further  stated,  that  it  was  by  the  Tiia  Mayor  of 
said  act  provided  (a),  that  in  every  case  in  which  any 
body  then  was,  in  their  corporate  capacity,  and  not  as 
charitable  trustees,  seised,  possessed  o^  or  entitled  to, 
any  advowson,  or  right  of  nomination  or  presentation 
to  any  benefice  or  ecclesiastical  preferment,  every  such 
advowson,  and  every  such  right  of  nomination  and  pre- 
sentation should  be  sold  as  the  commissioners  appointed 
by  his  Majesty  to  consider  the  state  of  the  Established 
Church  in  England  and  Wales  might  direct;  and  that 
the  proceeds  of  every  such  sale  should  be  paid  to  the 
treasorer  of  the  borough,  and  be  by  him  invested  in 
government  securities,  for  the  use  of  the  body  corpo- 
rate; and  that  the  annual  interest  payable  thereon 
should  be  carried  to  the  account  of  the  borough  fund. 

The  information  then  stated,  that  pursuant  to  the 
last-mentioned  enactment,  all  such  patronage  or  right 
of  presentation  to  which  the  corporation  of  Liverpool 
was  entitled  would  require  to  be  sold,  and  that  the 
corporation  was  entitled  to  hold  the  same  only  until 
the  sale  thereof  should  be  directed  by  the  commissioners. 
That  since  the  passing  of  the  act  the  Defendants  had 
formed  the  design  of  appropriating  a  large  part  of  the 
property  of  the  corporation  for  the  purpose  of  per- 
manently endowing  the  churches,  and  making  a  per- 
manent provision  for  the  ministers  thereof;  and  also  for 
the  purpose  of  augmenting  the  stipends  paid  to  these 
incumbents  or  ministers ;  and  with  a  view  to  carry  their 
design  into  execution,  they  had  determined  to  raise 
the  sum  of  105,000/.  upon  the  security  of  the  corporate 

property, 
(a)  Section  139. 
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1 835.       property,  and  to  vest  the  same,  when  raised,  in  tnisteegy 
j^  ~       upon  trust  to  divide  the  rents,  dividends,  and  annual 
Attoinbt-    produce  among  the  incumbents  of  the  churches  in  oer- 
iNEKAL     ^j^  proportions.     That  at  a  meeting  of  the  oommoD 
The  Major  of  council,  held  on  the  7th  of  November  last,  it  was  re- 
solved, that  two  estates  belonging  to  the  corporadon, 
namely,  the  SaU^house  Dock  estate,  of  the  annual  value 
of  2000/.,  and  tlie  Tobacco  warehouse,  of  the  annual 
value  of  4000/.,  should  be  mortgaged  for  that  purpose^ 
That  the  property  proposed  to  be  so  appropriated  was 
not,  at  the  passing  of  the  act,  and  was  not  now,  applied 
to  the  purposes  to  which   it  was  so  proposed  to  be 
applied.     That  the  Defendants,  in  furtherance  of  their 
design,  had  entered  into  n^otiations  with  divers  per* 
sons  to  lend  and  advance  them  the  said  sum  of  moiiey» 
or  portions  thereof,  on  the  security  of  a  mortgage  of  the 
said  corporate  property  and  of  the  bond  of  the  corpora* 
tion ;  and  that  they  had  already  raised  some  portions  of 
the  money,  and  intended  to  raise  the  residue,  unless 
prevented   by  the  injunction  of  the  Court     That  by 
virtue  of  an  order  of  his  Majesty  in  council,  pursuant 
to  the  provisions  of  the  act,  all  the  functions  of  the 
common  council,  or  then  present  governing  body  of  the 
corporation  would  cease  on  the  26th  day  of  December 
1835,  when  new  councillors  of  the  corporation  were 
directed  to  be  chosen. 

The  information  submitted  that  the  raising  of  such 
loan,  and  the  proposed  application  thereof  when  raiscdf 
would  be  in  direct  contravention  of  the  scope  of  the 
act  of  parliament,  and  of  the  intention  of  the  legislature 
in  that  behalf,  and  prejudicial  to  the  rights  and  in- 
terests of  the  rate-payers  of  the  borough  of  Uverpoolf 
and  of  divers  others  of  his  Majesty's  subjects  who  bad 
claims  upon  the  said  borough  fund.  It  then  went  on 
to  charge  that  the  debts  owing  by  the  corporation  on 

bond 
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oond  amounted  to  792,000/.  or  thereabouts,  and  that        1835. 
the  income  of  the  corporation,  after  discharging  the        '^:  ' 
interest  of  such  debt,  the  compensation  to  deprived  func-    Attobniy- 
tionaries,  and  the  salaries  and  expenses  of  the  continu-      ^bnwial 
ing  corporate  functionaries,  by  the  act  directed  to  be  The  Mbjqf  <yf 
paid  dicveout,  would  be  wholly  insufficient  to  answer 
and  defray  the  expenses  of  police  and  the  administration 
of  justice  by  the  act  also  directed  to  be  defrayed  out  of 
the  corporate  fund ;  and  which  expenses,  in  the  event 
of  the  corporate  funds  proving  insufficient,  were  to  be 
paid  by  a  rate  to  be  levied  on  the  inhabitants  of  the 
borough.     It  further  charged  that  in  case  the  Defend- 
ants: should  be  allowed  to  appropriate  any  portion  of 
the  corporate  funds   to   the  augmentation  of  church 
livings,  an  additional  rate  to  that  extent  would  be  re- 
quired to  be  levied  on  the  inhabitants  of  the  borough,  to 
detnj  the  expenses  by  the  act  directed  to  be  defrayed 
first,  oat  of  the  borough  fund,  and  in  default  thereof,  by 
a  rate  levied  as  aforesaid.     It  further  charged  that  a 
considerable  part  of  the  yearly  income  of  the  corpora- 
tion arose  from  what  were  called  town  dues  or  town 
customs,  being  small  rates  payable  to  the  corporation 
upon  several  sorts  of  goods  and  merchandise  exported 
from,  or  imported  into,  the  port  of  Liverpool ;  and  that 
the  present  clear  annual   income   of  the  corporation 
derivable  from  that   source  amounted  to  the  sum  of 
35,000/.  or  thereabouts,  but  that  such  income  was  of 
a  fluctuating  and  uncertain  nature,  and  depended  upon 
the  quantity   and   kind  of  trade;   and   that  if   there 
should  be  any  considerable  falling  off  in  these  dues  the 
other  sources  of  income  would  be  insufficient  to  answer 
the  interest  of  the  corporation  debt  and  to  defray  the 
other  expenses  in  the  nature  of  compensation  to  de- 
prived corporate  functionaries    and    freemen,   which, 
according  to  the  act,  were  to  be  paid  out  of  the  cor- 
porate funds,  and  to  the  payment  of  which  the  monies 
authorised  to  be  raised  by  a  borough  rate  were  not 

applicable. 
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I88£.        tyipliesliM:.      Tiie    laianamuaB   fuitker  tJainiri 
^"I^^^      utidtn'  xIh;  circuuitcumu^  ii  wouid  ix:  iiiipiuvidatt 
jATfOBvrx^     iuipruper  in   lite  corpumioD    lo  contna  jonr 
^^*^       debt,  cveD  if  tljt  purpob»  lor  li-bicti  it  wat 
Jlkeil^or flf  raittt iuuofij  b}'  luui  wert  nut,  ab  iht  infiDmuitian 

mitifd  liicj'  weK,  conuarv  to,  and  in 
tht  noupt  cif  iLfc  act  aod  die  intemioDfi  cf  tbe 
in  reiatioD  U;  cLiirdu  patjouage  fadid  br 
bodieb.  Ix  cbargtd  tbai  ibe  pnqxiBed  apyriirBtinn  of 
tbe  curporaie  Juudb  was  oppomtd  u>  ibe  inabci  of  the 
burget«ek  of  LiverywL,  aDd  tbet  ibe  cobudod 
wlio  were  a  htsU^iected  budj,  had  ihenian^  wkh 
duietil  aod  impixn-iueut  Laatb,  resolved  to  cany 
KJiienie  into  iiili  cfitici  bdbre  tJbe  terminarioB  of  tibdr 
fuDCtiufife^  ttud  beTvre  Um:  electiciD  of  a  sear  roonril 
tJie  pf wibic^Db  of  tJi>e  Mucicipml  Bdbnn  Act  It 
that  Midb  proceedlo^  ve9«  a  fraud  opoD  the  act,  and 
abube  of  the  powers  still  temporarilj  Testad  ia  the 
oiorj  council.  It  further  cliarged  that  the  Defendant! 
at  one  time  propobtd  to  obtain  the  sanrtioo  of  the  lqp»- 
latore  to  the  propc^ed  addiiional  proriooo  far  die 
mioisters  of  tbe  churches,  and  that  they  caoaed  a  faili 
for  that  purpose  to  be  prepared  and  brou^t  into  tbe 
Commons'  Flouse  of  Parliament,  which  bill  they  after- 
wards abandoned. 

Tbe  information  prayed,  that  the  Defendants  might 
be  restrained  by  injunction  from  carrying  into  efict 
the  proposed  loans  or  levies  of  money,  and  from  bor» 
rowing  and  taking  up  at  interest  any  money  for  the 
purpose  of  augmenting  the  stipends  of  the  ministers  of 
the  churches  aforesaid,  or  for  any  other  like  purpose; 
and  from  affixing  the  common  seal  of  the  corporation  to 
any  bond,  mortgage,  or  other  instrument  for  securing 
the  repayment  of  such  monies ;  and  also  from  applying 
any  monies  which  might  have  been  ahready  borrowed 
or  taken  up,  or  any  other  part  of  the  corporation  faeds 

to 
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Co  the  aagroentiiig  of  the  stipends  of  such  mttiiMei^,        18SS. 

or  otherwise  endowing  the  churches,  the  presenft&cion         ~  - ' 

to  which  belonged  to  the  corporation.  AttoEN^ 

GtmuAL 

The  affidavit  of  TimotJw  Jeoons^  one  of  the  rdatdt^  Hie  Migpr  or 
ircrified  iall  the  material  allegations  in  the  inlbrmatioti. 
It  furtlier  stated  that  the  relators  had  used  the  utmosl 
diligence  in  calling  the  attention  of  the  Attotlvey*Grene» 
nd  to  the  proposed  proceedings  of  the  Defendants,  aitd 
IB  causing  the  suit  to  be  instituted ;  that  tihe  deponent 
had  beeA  informed,  and  believed  that  the  mortgage  ne^ 
ciirities  proposed  to  be  given  by  the  Defendants  were 
ia  a  state  of  considerable  forwardness;  and  that  the 
ooramon  seal  of  the  corporation  would  be  affixed  thereto 
witbiQ  a  Tery  few  days,  unless  the  Defendants  were  re- 
straiocMl  from  so  doing.  Upon  the  information,  thus 
supported,  the  Master  of  the  Rolls,  on  the  1  ith  of  ^0^- 
vember^  granted  an  injunction  ex  parte. 

The  Defendants  subsequently  filed  two  affidavits,  one 
made  by  Tliomas  Poster^  the  town  clerk,  and  the  other 
by  John  Deane  Case^  the  treasurer  of  the  borough, 
add  al  the  same  time  gave  notice  of  a  motion  to  dis* 
solvo  the  injunction.  Mr.  Foster's  affidavit  stated  that 
ainoe  the  passing  of  an  act  of  parliament  in  the  10  8t 
11  of  Wm.  d.  by  which  the  town  of  Liverpool  was  disatt* 
nexed  from  the  adjoining  parish  of  Walton^  and  formed 
into  ft  distinct  parish,  its  population  had  increased  from 
5,700  to  upwards  of  165,000  persons,  and  that  in  con-* 
seqvente  of  such  increase  the  duties  of  the  several 
ministers  had  progressively  become  more  onerous,  and 
that  it  had,  therefore,  become  necessary  from  time  td 
Urm  to  make  further  provision  for  the  discharge  of  such 
dutitSy  and  for  the  moral  and  religious  instruction  of  the 
inhabitailts  of  LboerpooL  The  affidavit  proceeded  to 
forth  in  detail  the  various  endowments  and  addittoos 
VouL  N  which 
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IS§6*        which  tmd  from  titae  to  time  been  made  br  the  I^sla- 
lare^  bj  the  coqx>ratioo  out  of  tbeir  own  funds,  and 
by  the  pamh  out  of  the  rates,  with  a  view  to  provide 
C»M^      ibr  the  clergy  of  Lk^ryooi,  and  the  present  amoant  of 
their  ttipends  and   allowances.     It  appeared  from  the 
ftatement,  that  the  present  ecclesiastical  establishment  of 
Liverpool  consisted  of  two  rectors,  four  curates,  and  ten 
other  ministers  or   lecturers,   the  aggregate  of  whose 
annual  stipends  or  allowances  amounted  to  4465/.     Of 
that  sum  SIO/.  were  derived  from  endowments  under 
the  authority  of  acCs  of  parliament,  1040/.  out  ^of  the 
parish  rates,  (an  application  of  the   rates  which  had 
been  frequently  the  subject  of  dispute},  and  2515/.  out 
of  the  corporate  funils :  of  the  last-mentioned  sum  the 
amount  of  1865/.  had  been  granted  more  than  seven 
years  prior  to  the  passing  of  the  Municipal  Ccrporation 
Act,  and  the  residue  at  a  later  period.     The  affidavit 
then  detailed  the  various  proceedings  which  had  been 
of  late  years  taken  by  the  corporation  and  by  the  rate- 
payers of  Liverpool^  in  order  to  effect  a  permanent  set- 
tlement of  the  question  with  respect  to  the  provisions  for 
the  clergy;  in  particular  it  stated  circumstances  shewing 
that  the  bill  mentioned  in   the  information  as  having 
been  recently  brought  into  the  House  of  Commons, 
mnd  which  was  set  forth  at  length,  adopted  a  scheme 
which  was  substantially  the  same  with  the  one  now  pro- 
posed by  the  corporation ;  and  that  that  scheme,  so  far 
from  being  un|M)pular  in  the  town,  was  reasonable  in  it- 
selQ  and  had  been  sanctioned  by  the  votes  of  a  majority 
of  the  rate  payers.     The  affidavit,  after  stating  the  con- 
ferences which  the  corporation  had  held  with  various 
members  of  the  government,  and   with   one  of  their 
parliamentary  representatives,  respecting  the  pix)visions 
of  the  bill,  and  explaining   the   circumstances  which 
had   ultimately  induced  them   to    abandon    it»   went 
on  to  detail  the  different  steps  taken  by  the  common 

council 
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council  snbseqnently  to  the  passing 'of  the  Munfcipfil    ,  *^ft%fe. 

'Corporation  Act,  with  a  view  to'secufe  a  pernuinent    ^^i*  " 

income  to  the  clergy  of  the  town  out  of  the  corporate    ^'AirMli^- 

funii^.      From    the  statement  of  the  proceedings  and      €nBMttttt 

resolutions  of  the  common  council,  it  appeared  that  the-^lWSS^^f 

plan  proposed,  and  which,  acting  under  the  advice  bf 

counsel,  they  were  preparing  to  adopt,  was  to  raise  -the 

sum  of  105,000/.  upon  the  security  of  the  estates  ixien- 

tioned    in    the   information,   and   to  invent '  that'  stthi 

at  interest;  and  that  the  annual  interest  arising  from 

the  investment,  to  the  extent  of  4000/.,  durin]g  the  fites 

of  the  existing  incumbents,  and  of  S665/.  in  p^rpetui13|^, 

should  be  appropriated  among  the  several  clergy  iti  eet- 

tiin  fixed  proportions,  in  addition  to  the  allowances 

which  they  were  entitled  to  receive  under  the  attthorRy 

of  the  acts  of  parliament.  *  "' 

The  affidavit  of  Mr.  Case^  after  enumerating  the 
various  particulars  of  which  the  property  of  the  corpbt^- 
tion  consisted,  and  the  different  sources  from*WK{ibh 
its  annual  revenues  w*ere  derived;  proceeded  to'  state, 
that*  the  net  income  of  the  corporation  amoufited  to 

*  06,000f.,  and  that  for  the  year  ending  October  1894., 

^  itiere  was  poid,  on  account  of  the  corporation^  bilC' of 
tlmt  income,  for  interest  on  their  bond  debt,  ibr  SalaHes 

-of  officers,  for  the  allowance  tb,  and  the  txpeftses''of 
ttie- mayor,  for  the  stipends  of  the  clergy  and  tftain- 

'  tenance  of  the  churches,  for  taxes  aiid  pa'rOthFal  or 
other  ratds,  for  the  establishment  of  bikifdfngs  belon^g 
'to  the  corpohition,  and  for  other  fixed  tba^ges,  a  Stim 

-total  of  67,000/.,  leaving  a  r^sithje  6f  27,500/.,  Kfrhfeh 
restdne  was  expended,  with  other  monies,  by  dirtettbn 
of  the  corporation,  for  various  public  purposes  'albd 
works  in  the  town.  The  affidavit  further  stat^t  that 
die  town  dues  had,  for  many  years  then  last  past,  -tn^n 

H  2     -      'gradually 
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^^^       gv^dMallj  increasing,  and  that  it  appeared,  that  in  thr 
^""JHie        y®^  ending  Naoember  1731,  the  annual  amount  received 
Ari^Vif T^    for  such  town  dues  was  648/. ;  that  in  the  year  epdi^ 
O^ober  I831f  the  amount  received  for  such  dues  v^Ht 
[Pr«f  f  7,007/^  and  in  the  year  ending  October  18S4»  wa» 
W,877A 

i^  q^ption  waa  now  made^  on  behalf  of  the  Dor 
fendant^,  thi^t  the  injunction  might  be  dissolved* 

Mr*  Pmberton^  Mr.  Turner^  and  Mr.  jpitrnffn^  for 
t^  motion* 

The  proceedings  of  the  Defendants  have  be^.p^* 
JecUj  ippen  and  straightforward  throughout;;  and  nqr 
iking  like  improper  motives  or  personal  miscondjvc^ 
much  less  fraud,  can  be  imputed  to  them.  Their  ottj^t 
j[f..;Diost  Uivdable;  the  mode  of  effecting  it  has  b^en,ibe 
%ytS}tJ^  of  great  deliberation ;  and  the  result,  if  permit^sd 
j(9  b^  carried  into,  efiect,  will  be,  before  the  new  act  comes 
.intjp  operation,  after  which  such  an  arrangement  wo,uld  \^ 
^unpo9sibAe»  to  secure  a  very  moderate  provision  for  tbi^ 
bp4y  pf  diergymen  to  whom  the  spiritual  i^struct^id^^f 
jthe  large  and  growixig  population  of  Liverpool  ist  by,  J[/9^ 
intrusted*  If  4Pnie  such  arrangement  is  not  now  copp 
icli^deds  4be  present  incumbents,  who  have  hitherto, -t(> 
a  krge  extent,  been  maintained  by  payments  out  qf 
the  parish  rates,  and  from  the  annual  revenues  of  the 
corpprationi  will  be  left  almost  wholly  unprovided  ^r, 
wdt  be  placed  in  the  situation  of  voluntary .  pi^tpinv 
^q^dent  for  their  support  on  the  favour  of  a^^pop^l^ 
a$j|toMy,^  or  on  tlie  eleemosynary  contributions  q^  t^^ 
^rWgregi^tipps.  If,  besides,  by  means  of  these  ad^t- 
iional  ^ndpwment^  an  increased  value  is  ^v^n,  a«  of 
iKiwf^  it  will  :be  giyen»  to  the  church  patronage  bdonur 
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ih^  to  the  eorporktion,  ereti  stippo^iig  th^  end<»#ttMnii 
ibeMselves  t6  be  uMftuthorised  or  imprdpe)^'  the  TfOi^ 
e0tj^tLi\6tii  And  through  them  iht  town,  #ill  tdkp  iHt  ij^^^tf^ 
tM  ad^ticage  derived  from  the  ttinsticilan;  for  in&toncfc 
aS  undeir  the  199th  ^ectron  of  the  act  thftt  ptttronagi^ 
nfdst  be  aold,  the  amount  of  the  augmentation  #rll  pir6* 
portionabiy  enhance  its  market  value,  and  the  whole  of 
titlTprlee  musty  according  16  the' pi*ovisi6ng  of  f Be  ^e 
section,  be  carried  to  the  boroter^  ftmd,  ittQ^  ^abjedt  todf^ 
charges  therein  specified,  be  applied  for  the  public  benefit 
bftteltflttbitants,  4nd  th6  improVemedt  df  the  botMfgb. 
Tliis,  therefore,  seems  anything  but  at  wasteful  ithi  iA^ 
provident  application  of  the  public  money,  especially 
ifi^gstd  is  had  to  the  vast  revtoue^  6f  tbfe  6br|^dik^<Sori. 
lViir^s#om;  that,  aftef  defraying  l!he  interest  6f  thehr 
ddbti^'-ttiid'th^  whde exptma  of  th^  e:Kisting  e^bliM- 
IMntift,  indnding  the  present  allowance  fo  the  Her^ 
(i^Udi  it  is  not  intended  to  increase,  ahbough  a'  ^6ta^ 
Wlriit  l&fgef  portion  of  it  win  in  fmure  be  diMf#fi 
npdti'  the  corporate  funds),  the  c!tor  annuitl  stirjpFtlb 
fMoHttfs  to  i7iO00L  and  trpwwds,  %hicll  strm,  wfth 
titbebr  monies,  has  been  heretofore  expended^  by-d^^ 
'riectibn  of  the  corporation,  in  various  public  pur- 
^pbads  and  wo/rks.  These  reventres^  too,  alb  fiir  fiMtti 
"SisAg  iliicrtfating  and  vni^rtain,  haite  beetf  rapidfjr  itntt 
progrertively  increasing,  and  now  ei[^6tji  96^W0K  k 


''It  Is  tftta^cesstt^y,  howevef,  td  cMsidef  the  iherftsf  df 
i'sdBeikie^  foi^  it  is  tho^dughly  sellOed  that  K  cbrp6fatioft 
iM  frt^Scbely  the  same  right  to  deal  with  its  own  propierty, 
without  ticcount  or  control,  as  any  private  individual. 
Ncrtfliea  is  to  be  found  of  jurisdictiotf  having  4Meeii 
-exercised  tfver  a  corpof^on  in  respect  df  itis  j^lro^perfy, 
ditlief  by  this  or  by  any  other  courts     In  the  ease  6f 

N  3  the 
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ef  Carwurriken  (a).   ^^  attempt  wwm 
to  inSToAmct  m  disainction  in  ifais  respect;  imt 
Lond  Eidam  ht\d  h  to  be  dear^  that,  » iuh  ivjEanl  to  tlw 
iiMB|ipliKmtioa  of  tlie  coiporatioo*s  own  mooer,  the  Cooit 
llieMiyUriif  Oflald  not  aDterferev  and  he  allowed  the  demurery  not 

gnriog  iesve  to  amnid.  The  saane  principle  was  ug^tia 
expmsljr  bad  dowo  ia  The  Mmpr  qfCdckesUr  ▼.  fiwi 
^tfa  (6)»  aad  it  has  been  more  recentlj  recognised  by  Sir 
J^Leatk  m  AUomof  General t.  Hceiis.  (r)  Ofcouise,  if 
a  special  trasr,  whetlier  of  a  pobiic  or  a  private  natare^ 
attached  span  die  propertr,  as  in  AUomty  General  v. 
Jii^Dr  €f  DubUn  (d)^  and  Aiiarae^  Gtnaal  t.  JUayor  of 
OatiiMle^eX  (tbedecisaoo  in  which  was  affirmed  by  Lord 
LjpMarM  4m  appeal,)  the  existence  of  the  trust  woold 
gwe>jpriadictinn ;  bnt  no  soch  trust  is  or  can  be  ^l^ed 
herev  the  fiinds  now  proposed  to  be  approprurled  fom>- 
log  part  of  the  geneial  estate  of  the  corporation.  The 
proposiuon,  therefore,  is  incontrovertible,  that,  with 
respect  to  property  vested  in  the  corpomtion  of 
aLfaoniagh  before  the  passing  of  the  Municipal  Re- 
foSBa  Act,  this  Court  had  no  right  of  interference  or 
controL 

'   '      ■  « 

:.  What  alteration  then  has  die  act  introduced  ?  The 
art  does  ixtt,  as  has  been  supposed,  destroy  the  old  cor« 
pomboos  and  cseate  new  ones  in  their  stead.  On  the 
COBtmrjv  it  leaves  them  exactly  as  it  found  them,  only 
providing  a  new  mode  of  electing  the  officers,  and  enact- 
ing thatf  tAer  such  new  election,  the  corporate  funds  shall 
be  disposed  of  juid  applied  in  a  particular  manner,  ao^ 

cording 

{a)  AUomey-Generat  v.   Cor-  {e)  2  Sim.  437.     So  Attorney^ 

pOtMumofC&fvktrlkHiiCoop.^O,  Oeneral  v.    AfUj^r  of  JSxrftr^, 

>  16)  I  F^fr  B.  2SS.  2  Rust,  45.    ibid.  362.    3  Rums, 

(c)  2  Svn.  4  Sliu  67.  395. ;    see  also  9  Mod,  287.    S 

\d)  1  Bligh  K.  5.312.  9>«.  JUD.  46.  19  Fes,  306. 
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cording  to  the  provisions  of  the  ninety-second  aeclioB.:       IBS89 

Whether  the  effect  of  the  act  is  to  convert  whst  hn        ^^ 

hitherto  been  held  as  general  corporate  property  into    Antiaiatyw. 

property  subject  to  a  trust,   may,  perhaps,   be  ques*  ^^  . 

tioned;  but  assuming  for  argument's  sake  that  such  is  itft  *Theiliy|i<rjflf: 

efiect,  when  does  tiie  trust  first  attach  ?    It  can  only 

attach  after  the  26th  of  December  1835,  the  day  to  which 

by  the  order  in  council  the  coming  into  operation  of  * 

the  statute  is  postponed.     Until  that  day  arrives,  all  the 

rights  and  powers  of  the  corporation  remain  entire^  and 

exacdy  in  the  same  state  as  they  were  in  before.  •  The  ■ 

new  is  treated  throughout  merely  as  a  continuance  dP 

the  old  corporation.     There  is  not  to  be  found,  from 

the  beginning  to  the  end  of  the  act,  a  single  word  which  ^ 

dtminishes  the  existing  powers  of  the  corporatiea  pTior>2 

to  the  day  when   the  election  of  the  new  council- is )' 

declared,  otherwise  than  as  these  may  be  modified  or 

aff^scted  by  the  ninety<*8econd  section*         -    ,      j      ;  - 

Upon  the  question  of  construction,  it  n  to  be  observed 
that  the  act  is  in  a  sense  penal,  its  object  being  hereafier 
to  remove  the  existing  functionaries  from  the  administm* 
tion  of  the  corporate  property,  and  to  vest  the  manage- 
ment in  new  hands;  it  is  therefore  to  be  constrtfed 
stricdy.  It  is  besides  an  affirmative  statute,  introduoiog 
new  regulations,  and  enacting  that^  after  a  specified 
period,  an  alteration  in  the  law  shall  take  places  implying 
of  course  that,  till  that  period  arrives,  the  old  law  shall 
repiain  in  force;  according  to  the  sound  and  recogniaed 
principle  of  construction,  that  statutes  shall  not  he  pre^' 
sumcd  to  alter  the  common  law  further  or  otherwise 
than  the  enactments  have  expressly  declared ;  Arthur  y. 
Bokenham*  {a)    So  far,  indeed,  from  the  powers  of  qor- 

porations 

(a)  11  AfcNi.148. 

N  4 


CASIS  IS  CHjlXCOtV. 


thm  h  dWI  mat  be  bvfbl  far 
die  e0MK9  of  wmf  body 
pomm  ID  te  €lMtod  mde 
•ct  f  iMH  mong^^  or  ilieMtf 
the  biMky  teaeokeKUg  m  bere- 
AuMMNtof  tbe  ««d  bodf 
pofMKi  or  OBf  poit 
citnyt  i*  pfi— oco   of  foow 

CO'^MMMKy    COOtfMty    Of    S^^C^ 

ncM  b9tiMJU0  m^At  or  entered 
iot^ini  iif  IwAho  tiie  fifth  dajof 
Aiii#4i«dlii  prMciil  yew,  by  or 
oo  behaff  of  the  body  corporate 
of  irtiy  hctoisf^t  ot  of  tone  r^ 
foldtioii  dirty  entered  in  the 
corpitriioti  books  ^  toeh  body 
cofffertta  oo  or  before  the  fifth 
^ft^Jmm^  or  to  devise  or  lease, 
except  Id  pwwianee  of  tome  co- 
YeaaM,  eMitfaety  or  i^greenieot 
5oa#]^  Biida  or  entered  into 


to 

contnct,  or 
in  the 
tioMd\  far 
aoy  nd 
hcrecfitaaeiits,  or  an  J  pan  there- 
of, for  any  term  exceeding  thirty- 
ooe  rears  Hkmb  the  tine  ahf 

m 

soch  lease  shall  be  ande;  or  if 
made  in  pumiaDce  of  a  previooa 
agreement,  then  from  the  dne 
when  soch  agfcerocut  shaU  haie 
beea  eatered  mto,  and  in  every 
lease  which  the  said  council  is-Dor 
hereby  restiained  from  makii^ 
there  shall  (except  in  the  cases 
hereinafter  owatioDed)  be  fe» 
senred  and  asade  payable^  dariag 
the  whole  of  the  term  thereby 
granted,  such  clear  yearly  rent 
as  to  the  council  shall  appear 
reasonable,  without  taking  ai^ 

fiae 


CAQES  IN  CHANCCBY. 


iMj 


thf  poweva  and  duftea  of  ihe  ptMcnt  menbera  of  tba 
ccurporaiioa  are  lo  ceaaa  uf^oii  ibe  dedanUioift  oftliir 

.  deletion 


T^T 


fiiM  for  the  fame:  provided 
nefcrthelien  that  in  every  case 
iavluch  nich  eouncil  tMl  deem 
it  npfdieiH  to  tell  and  alianatey 
or  to  denouse  and  lease  for  a 
lopger  tcm  than  thirtj-one 
yeMv  OF  upon  diierent  bcrmt 
and  copditSon^  then  thoie  her»» 
inheftuw.  iMntioMrdy  any  of  the 
Mid  iMfiiw  tenemeati^  or  her»> 
ditaMCDH  k  dMU  ha  lawAil  for 
•uok  ^MUhdl  to.  cepNMDt  the 
cirtsoMlaacet'of  the  caia  to  the 
JjQgfU  ComirtiiMOBers  of  his  Mi- 
jes^a  TfiasMiOS  and  it  shall  he 
lawitd  for  audi  eouncilt  witJitbe 
apppohation  of  the  said  Lorda 
CofMMisioneBiy  or  any  three  of 
thcH^  tot  sellt  aUenate^  and  de- 
miie;  eoy^  of  the  lands,  tene- 
nitfl^  and  betediiaBMnU  of  the 
said.-bpdjr  corporalB»  in  such 
monpep  and  on-  such  temis<  and 

appMVMd  bfrrlhesaidLordtConH 
miiiioBcnt  |MneYidedal«raye»that 
notiet  of  the  intention  of  the 
coueeii  to  make  sech  applicatbn 
at  efoitiild  shall  he  fiwd  on  the 
outflv  door,  of  the  Town  Hail^  or 
in  Jwee  puMic  and  oonspicneua 
plact*  ndlfainr  the  borough,  one 
caleiMinr  month  at  Itatt  befons 
suohfupplicalionreAd  a  copy  of 
the^aenodel  intended  jo  bO' 
sent;;  to  the.  said  Lords  Coofro 
raissiOMcn  shall  Jie  kept  in  the 
towKekdi'i  ofiice  dnciBg  suck 
calapdar  :nmath(:  end '  shall:  .hft: 


e.  J 

Lueiiif  f  iJ 


freely  open  to  the  inspection  of . . 
every  burgess  at  all  reasonable 
houn  during  tte  salii&*'       :  r   c 
■  .-   .      •       :..  '         :.     ^'  rt^c 
Sect.  97.  "  And  be  it  enacted, 
that  it  shall  be  lawful  for  the 
couaeilfint  to  be  elected  ^'anyt 
bonNighr  under  the  praeisiooan^^R 
this  act  to  odl-  ip  questian  alL.r 
purchMes,  seles^  lenses^  endde«^: 
miseanelJaade  m  piiriaMnce:n€'^'* 
some  seek  ^oR^jMr  effvenanVn 
contract,,  j^aeuient,  ot  nu^^^i 
lutioo  made  or  entered.  int»iiiG;t 
afuressMlbefin  the  seidMhda)^ .:  ? 
of  Jtme^  end  ell  eenlraclsrfbr  ikn/cl 
purchase,  sale,  leafC^  ordfiieQ* 
of  any  lends^  tenements^  .mi: 
hepaditaments,  end  elL  diiri8iena..ij 
and  appropeiationt  of  the  jnoniesii  c. ) 
gooda»  and  valuable  securities^Qr.c  ; 
any  pert  of  th*  reelioa  pcnoneb  s 
estate  of  whicb  on  or  befofeilk^;'  i 
5th  day  of  Jim*,  in  ibit  pfleMei 
year  thebody  eoqKirale,  ei^  whieki 
they  are  the  couneilr  whether. pn:,. 7 
their  own  right  oretu^usteeaioPi 
charitable  or  other  puiveaas  waa>:^ 
seised. or  peiscaied|»  whicb^ skeU 
have  been  madeor  .eontreeted^'* 
between  the  said  fifth  day  of . . 
Junm  and  the  day  of  the;  d#r  l^ 
•claracion  of  the  eleotH» ;  4^:  - 

for  tiMft  piirpo9e,c if.it rthattepT' 
pear  to  -tbe  aaidi  eonncil  ,lk!^-  - 
there  ^  m  ground  oftNr;<^liet4i|gv 
that  auf i.fuoh  •  purokei^  tele^ . 
leaaei.  or:d|iiis%  or  «it«th  i^iPRrr 
tracts  (or  mtttdMmommAptm^i  it 

priation 


'-■•V 


Is 


IM 
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18S5*  election  of  the  first  council,  onder  the  prorisions  of  the 

Tji-  '--  act ;  and  the  same  inference  b  to  be  drawn  from  the  fifty^ 

Attoritst-  eighth  wction,  which  provides  for  the  manner  in  which 

^'^f^'-  the 


pruUioD  of  the  premiies  was 
collusUYely  made  for  do  consi- 
deratioD,  or  for  an  ioadequote 
consMkratioiiy  it  shall  be  lawful 
for  the  ct'Undl  of  such  borough, 
at  any  time  within  fix  calendar 
months  next  after  the  first  elec- 
tion of  councillors  under  this 
act  shall  have  been  declared  in 
such  borough,  ufion  notice  of 
their  intention  being  first  given 
in  the  Lomdou  GaxrtU,  and  also 
affixed  on  the  outer  door  of  the 
Town  Hall,  or  in  some  public 
place  within  the  borough,  to 
cause  the  iralue  of  the  lands, 
tjenemonts,  hereditaments,  and 
premises  in  question,  to  be  in- 
quired of  and  found  by  a  jury 
of  twelve  indi&rent  men  of  the 
county  in  which,  or  adjoining  to 
which  in  the  case  of  Berwick" 
i^Hm'Twced,  and  of  all  counties 
of  cities  and  towns  coqiorate, 
iuch  lands,  tenements,  heredita- 
ments, or  premises  do  lie;  and 
in  order  thereto,  the  said  council 
is  empowered  to  summon  and 
call  before  such  jury  all  persons 
having  the  custody  and  posses- 
sion of  any  deed  or  agreement 
ooDcerning  the  said  lands,  tene- 
ments, hereditaments,  and  pre- 
miies made  or  entered  into  since 
the  said  fifth  day  ofjunt,  and  to 
cause  all  such  deeds  and  agree- 
ments to  be  produced  before 
the  laid  jary,  and  examined  by 
tbeo, .and  to   eaamine    upon 


oath  eveiT  person  who  shall  be 
thought  necessary  to  be  exa^- 
4nined  (whirh  oath  the  mayor 
is  hereby  empowered  to  ad- 
minister); and  the  council  shall, 
by  ordering  a  view  or  otherwise^ 
use  all  lawful  means  for  the  in* 
formation,  as  well  of  themselrei 
as  of  the  said  jury,  in  the  pre- 
mises, and  the  jury  shall  find  the 
value  of  the  said  lands^  tene- 
ments, hereditaments,  and  pre- 
mises, and  the  consideratioB 
which  shall  have  been  given,  and 
also  tliat  which  ought  of  right  to 
have  been  given  for  the  purchase^ 
sale,  lease,  demise,  or  appropri- 
ation thereof,  according  to  the 
termsofsuch  purchase,  sale,  leaae^ 
demise,  contract,  or  appropri- 
ation, aud  taking  into  account  ail 
the  circumstances  under  which 
the  same  shall  have  taken  place; 
and  if  the  jury,  by  their  oaths, 
shall  find  that  no  consideratioOy 
or  a  consideration  less  than  that 
which  they  shall  have  so  found 
to  be  the  value  which  ought 
therefore  to  hnve  been  given, 
shall  have  been  coUusively  given 
or  contracted  to  be  given  by  the 
terms  of  any  such  purchase,  sbH^ 
lease,  demise,  contract,  or  ap- 
propriation, the  party  to  such 
purchase,  sale,  lease,  demiM^ 
contract,  or  appropriation,  shall 
have  his  option  either  to  re- 
convey  and  restore  the  land^ 
tenements,   hereditaments,  and 

premtiei 
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»^ .. 


mi 


the  powers  and  duties  of  the  new  coancil  are  to'cdHi- 
mence  and  be  exercised.  But  if  any  doubt  remained 
upon  that  point  it  is  completely  set  at  rest  by  reference     A'i^isiir^ 


-i*j^ 


premises    in    question,  and   to 
abandon' the  contract  to  which 
he  shall  have  been  party,  upon 
receipt  in  each  case  of  the  con- 
nderation,  if  any,  which  he  shall 
have  given  for  the  same,  or  to 
give,  therefore,  in  each  case  such 
additioDal  consideration,  so  that 
the  whole   consideration  given 
shall  be  that  which  ought   of 
right  to  have   been   given,  so 
found  by  the  jury  as  aforesaid; 
and  In  every  such  case  as  last 
aforesaid  the  additional  consider- 
ation given,  or  to  be  given,  shall 
be  endorsed  on  the  original  deed 
or  conveyance,  and   unless  he 
shall  do  so  within  one  calendar 
month  next  aflcr  the  finding  of 
the  jury,  every  such  purchase, 
«de,  lease,  demise,  contract,  and 
conveyance  shall  be  absolutely 
void    and    of    none    effect    as 
against  the  said  body  corporate 
and  their   successors;    and    in 
every  case  in  which  any  snch 
contract  shall  have  been  aban- 
doned as  aforesaid,  or  in  which 
any  such  purchase,  sale,  lease, 
demise,  contract,  or  conveyance 
tball  become  void  and  of  noncT 
eSlsct  under  the  provisions  of 
tbis  act,  the  party  who  would 
otherwise  have  had  the  benefit 
oT the  same  shall  be  remitted  to 
his  former  estate,  title,  and  in- 
terest (if  any)  in  the  premises,  as 
if  no  such  contract,  purchase, 
iide^  lease,  or  denuse  had  been 


made  or  entered  into ;  and  for 
summoning  and  returning  such 
juries,  and  for  Impositig  fines  ori 
the  sherifi^  his  depnty,  bailif!^  or 
agent,  and  on  the  persons  gom- 
moned  and  returned  on  the  said 
jury,  and  on  any  person  rcqdt^ 
to  give  evidence,  who  sHall  nk 
this  behalf  contravene  the  pro- 
visions of  this  act,  the  cotfncil  ot 
ever}'  such  borough  shall  have 
all  the  powers  given'  In    that 
behalf  to  the  trustees  or  com^' 
missioners  of  any  turnpike  road, 
by  an  act  made  in  the  third  year 
of  his  late  majesty  George  \fit 
Third,  intituled,  *•  An   Aftt  tb 
amend  the  general  Idws  now  In 
being    for    regulating    turnpike 
roads  in    that    pare    of   GrttU 
Britmn  called   JSngland;^^   and 
all  the  costs  of  the  said  jury,  and 
of  all  witnesses  tendered  by  this 
said   council    to   be   examined 
before  the  said  jury,  shall'  Tn* 
every  case  be  borne  by  the  coon* 
cil  and   paid  by  the    lK>fougfa 
fund :     Provided   nevertheless, 
that  it  shall  be  lawful  for  hit 
Majesty,  if  he  shall  think  fit,  ^ 
the  advice  of  Ka  privy  council, 
upon    petition  to   him  setting 
forth  the  special  dredmstances 
under  which  any  purchase,  sale, 
lease,  demise,  contract,  or'ap^ 
propriation  of  any  of  the  said 
lands,  tenements,  hereditamenta, 
and  preiUis^  shall  hbve  beea 
made  unco  tfaie  sdd  fifth  d/ufti 
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1895«        to  the  provisions  of  the  ninety-seventh  clause :  for  what 

^^P^      could  the  legislature  mean,  when  it  pointed  out  a  special 

Aiitiawn'"    mode  by  which  the  new  council  might  call  in  question 

^*ff *^      acts  done  between  the  passing  of  the  statute  and  the 

Tfi^Mhrdr.bf  day  when  the  election  of  the  new  council  should  be  d^ 

dared,  if  the  old  council  were  not  to  have  power  in  the 
interval  to  do  the  act  which  the  ninety-seventh  section 
enables  their  successors  to  call  in  question  ?  AgBLin^  the 
sixth  section,  which  fixes  the  style  and  defines  the  powers 
of  the  new  corporations,  taken  in  conjunction  with  the 
ninety-fourth  section,  which  restricts  the  new  councOs 
from  alienating  except  in  the  cases  and  to  the  extent 
therein  mentioned,  amounts  to  a  legislative  decUration 
that  the  old  corporations  retain  power  to  alienate.  Why 
should  the  new  council  be  restrained  from  alienaUng 
except  in  a  particular  mode  and  under  particular  pro« 
visions,  if  they  were  to  have  only  such  powers  as  their 
predecessors  possessed,  and  if  those  predecessors  had  no 
power  to  alienate  ? 


It  is  clear,  therefore,  upon  the  act  of  parliament  that 
down  to  the  Wtb  day  of  December  next,  the  uncontrolled 
right  remains  in  the  corporation  to  alienate  their  pitK 
perty  at  their  own  discretion.  Any  other  construction 
would  have  this  absurd  and  mischievous  consequent^ 
that  during  the  interval  between  the  (lassing  of  tlie  act 
and  its  coming  into  operation,  the  corporation  would 


Junef  to  order  that  the  same  shall 
not  be  called  in  question ;  and  in 
such  case  as  last  aforesaid  the 
same  shall  not  be  called  in  ques- 
tion or  set  aside,  or  affected 
under  the  provisions  of  this  act : 
Provided  always,  that  in  every 
case  in  which  such  petition  shall 
have  been  presented,  it  shall  be 
lawfiil  for  his  Majesty,  if  he  shall 


think  fit,  to  enlarge  the  time 
within  which  (in  case  bis  Ma- 
jesty shall  not  think  fit  to  nute 
such  order  as  aforesaid)  the 
council  may  have  power  as  afore- 
said to  call  in  question  any  puiw 
chase,  sale,  lease,  demise,  cod* 
tract,  or  appropriation  refened 
to  in  such  petition." 

have 
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have  no  authority  to  administep  the  propertjr  vested  in 
them  even  for  the  most  important  or  necessary  purposes. 
Their  sales,  grants,  leases,  and  appropriations,  would    j^sSif9X'> 
all  be  equally  illegal  and  void.     No  such  consequence^      v^^'i^ 
however,  was  contemplated  by  the  legislature,  which  T^^m99f(V9!^ 
obviously  considered  that  every  thing  was  to  remain  io     ^<**l*'^^ 
the  mean  time  exactly  as  before,  as  far  as  the  powers  of 
tb^  corporation  over  their  property  were  concerned: 
and  this  is  conclusively  proved  by  the  provisions  of  the 
ninety-seventh  clause,  the  very  clause  which  has  been 
supposed  to  alter  the  character  and  rights  of  these  De- 
fendants, and  by  converting  them  from  absolute  mid 
irresponsible  owners  into  mere  trustees,  to  make  them 
liable  to  the  jurisdiction  of  the  Court.     What  i^rss 
cpntemptated,  and  has  in  fact  been  provided  for,  wiis 
thi^:— the  legislature  foresaw  a  possibility  thatdnring 
Uie  interval  before  the  new  council  came  ipto.pffice, 
the  corporations   might   act  in   contra ventioa  of  |he 
scope  of  the  act  of  parliament;  that  they  might  ni^ke 
fraudulent  leases  and  grants,  sales  for  inadequate  con- 
si^^ratjoQ^  ^and   appropriations  for  private  purposes; 
f^d  to  guard  against  that  mischief  a  particular  oourse 
is  prescribed  by  which  all  such  proceedings  may  be 
impeached.    Improper  and  collusive  transactions  sujv  - 
•eouent  to  the  passing  of  tl^e  act  are  liable  to,  b^ 
'challenged  and  set  aside  upon  certain  terms;  ff^bjeot, 
iiowever,  to  the  control  of  the  King  in.cpunciif  tp 
whom  is  given  authority,   upon  a  proper  case  shewn, 
,i^p  interfere  for  the  protection  of  the  parties  interested, 
and  to  approve  and  ratify  the  acts  of  the  old  conn* 
dls.     The  right  to  rescind   transactions  is  not  given 
absolutely  and  in  all  cases,  but  only  where  they  are 
JEir^udb,|l^t  fl^ad  collusive,  or  entered   into  for  inader 
quate   consideration.     The  reason  is   obvious:    there 
'might  (as  in  this  very  case)  be  appropriations  for  pur- 
poses of  public  utility^  which  althoiigh  the  succeeding 

council 
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eooacil  ftboold   refuse  to  sanction   them,    are  highly 


expedient    and   proper   in   themselres;    and   ibis  dis- 
ArnrnvBy*    cretionary  authority  therefore  has  been  Tested  in  the 
OcvfttAL      Privy  Council,  to  save  the  parties  from  a  vexatious  ex- 
Vbe  Mijror  of  ercise  of  the  right  of  challenge  which  belongs  to  the 

new  councils*  If  this  provision  in  the  act  had  been,  as 
it  ought  to  have  been,  distinctly  called  to  the  attention 
of  Uie  Court  at  the  time,  an  ex  parte  injunction  would 
never  have  been  granted ;  for  the  application  sought  to 
interpose  the  authority  of  this  Court  between  the  judg* 
Kient  of  the  corporation  of  Liverpool^  and  the  sanction 
of  the  King  in  Council,  and  was,  in  reality,  an  attempt 
to  transfer  the  jurisdiction  from  that  tribunal,  which 
under  the  special  provisions  of  the  act  is  alone  to  have 
cognisance  of  the  matter,  to  one  of  the  ordinary  tri* 
bunals,  which,  until  the  recent  Municipal  Corporation 
Bill  passed  into  a  law,  hnd  no  right  whatever  to  inter- 
pose. Up  to  the  passing  of  the  Municipal  Reform  Act 
this  Court  ex  concessis  was  without  jurisdiction.  The  act 
tlien  supervened,  and  created  a  new  and  peculiar  jurisdic- 
tion. But  that  cannot  vest  in  the  Court  of  Chancery  a 
general  jurisdiction  over  the  subject-matter,  any  more 
tlian  in  the  case  of  turnpike  acts  and  inclosure  actS| 
where  commissioners  are  appointed  to  adjudicate  upon 
distputes  and  settle  conflicting  claims ;  Vernon  v.  Black' 
erfjy.  (a)  The  object  of  the  legislature  was,  that  any 
abuses  committed  by  the  existing  corporations  during  the 
interval  in  which  their  powers  were  to  continue  in  force, 
fhould  be  examined  into  and  corrected  in  one  parti* 
cular  form  and  mode  and  in  no  other;  and  the  Court 
by  interfering  here  will  directly  defeat  that  object,  in 
other  words,  will  be  employing  its  authority  to  con- 
travene the  whole  scope  and  purpose  of  the  act  of  par- 
liament in  that  respect. 

So 
(c)  S  AH.  144.  tad  ^ani.577. 
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So  far,  indeed,  from  this  being  a  fraud  upon  tbe  soope  18S5* 
of  ihe  actofparliament  (which  is  the  only  equity  alleged  *^  '1,-  .  --' 
upon  the  information),  the  present  attempt  is  itself  the  AtTotLttvr* 
very  thing  that  is  denounced.  Even  if  there  were,  ^toEEja 
what  there  is  not,  a  doubt  as  to  the  operation  of  TbeBit^iflr 
the  ninety-seventh  clause,  with  reference  to  the  question 
of  jurisdiction,  is  this  a  case  in  which  the  Court  will 
interfere,  upon  motion,  when  the  result  of  that  interfer- 
ence will  be  actually  to  prevent  tlie  question  from  being 
ever  tried  at  all.  It  is  by  no  means  unlikely  that 
tbe  Court  may  find  itself  incompetent  to  grant  any 
relief  at  the  hearing;  for  it  is  perfectly  clear  tliat  if 
the  endowment,  after  being  made,  receives  the  sanction 
of  the  King  in  Council,  this  Court  could  never  after- 
wards attempt-  to  rescind  it.  Is  the  Court  then  to 
grant  an  interim  injunction  to  prevent  a  thing  from 
being  done,  which,  after  it  has  been  done,  the  Court 
may  not  have  authority  to  set  aside  ?  In  such  a  case 
can  it  safely  or  properly  interfere  by  an  interlocutory 
order  ?  What  mischief  can  arise  from  dissolving  the  in*> 
junction,  assuming  tliat  the  Court  had  authority  to  grant 
it?  Every  one  who  is  a  party  to  the  proposed  mort- 
gage and  investment  will  of  course  be  so  with  full 
notice,  and  will  be  subject  to  all  the  equities  (if  any) 
which  may  arise  from  the  character  of  the  transaction. 
The  transaction  may  be  impeached,  if  not  by  a  suit  in 
this  Court,  at  all  events  in  the  mode  pointed  out  in  the 
ninety-seventh  section ;  and  if  impeached  with  success, 
the  property  alienated  will  be  recovered,  and  every 
tiling  restored  to  its  former  state.  Is  there  any  instance 
in  which  the  Court  has  interfered  to  prevent  the  transfer 
of  the  legal  estate,  where  the  party  to  whom  a  fraud  is 
imputed  in  making  such  transfer  alleges  that  he  has  a 
title  to  the  estate  ?  In  the  case  of  a  trustee  of  un- 
questioned solvency  making  what  is  alleged  to  be  an 
improvident  sale^  will  the  Court  grant  an  injunction 
to  restrain  the  sale,  unless  it  is  shewn  that  irrepa* 

table 
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ISSS.       ffiH^  i«jV7,  oum  ocfaerwisc  eiHae?     Hie.  ti»ue».  if 
l^jhy  of  s,  brejRcfa  of  trusty  will  stiU  be- aittwaiyh)||| 

Peld^  J.  FapUer.{ai    /Tl^U   somaaiy  prolectiearj% 


X  ;fj 


^ Jir.l    ui  the  oondoct  of  the  releton^  wbo  heve  beeo  gailtj .9^ 


lO'-li 


oonsickniBte  i^r An  in  coiniDe  forward  wiiii  their 
pninu  ,or  in  ^e. nature  pf  the  caae  staled  on  ihcif ^ 
inlprmaUon.   which   entitled  them  to  anj  injunctimib 

a        —  ^-  ■•••  •  a»a  la 


much  more  an  ex  pqrle  iojunction*  or  which  woukLjaoK. 
jiiftity  the  Court'  in  ^deciding  tiiat  the  injunctiiKi.thafl 
bare  cK>tauied^puld  b^  coniipued.  y\ 

Mr.  BlckortUtk  and,  Mr«  Aw/4i  in  support  irf'.thn  jnf.^ 


J  '\ 


»-l,    ,ftr 


-»'"  J -in 


jnnctioo*    . 

}It  iabnntieonBsry'to^diseUM  th«  cdMAefef  tBife'iyfe^^ 
fafldaEBtSiioaitbefR^riety  oif  f  hep^icuhri'  tt)!ifproprratIctll'^ 
wWU^lhej  pnfoav'Ui  tnake  Air  the  eridowiiietit  i^'flii'- 
^^tK^M  ffiCirpoal/-  >TkeBi  miiy  t>«  ttssQined  tci^'M^ 
stftfallji'jaiHrrddEi  tfitt  linidable^   atld  y^  it  will  V^  ti^- 
mdaoMifidfewljCbat  Ub^"  flidistdBh^  are  jtisiified  In- tl# 
mennre^  ibi^'  ititehd  td  addpr/  or'  thlrt  tb^  Cdtift^^IIf  ^ 
diafpbbtbd4r$a«etibff •Mri laiv^th^m  M liberty W^fAi^'i 
th|iii1iphkr/<iiito'»exttpfition.    '^he-  qU^stft^  Wsti^iJd/^ 
on#i«rrjdglit(  4idt foncfe ^tf^o^'of ^hsideH^^tt fSlfi4^»^^ 
it  ^mtfterialitdae^  whatrzis  here  attempted' '(obir<d3mi'^' 
Awndiinf itd(Uii^reBolution9  cf  th^'eowim^ 
is  |)Rop<lsed}'ib*(J^raRl  ^ooMor  'tb«'leb^pbffiftfoj!f  ifuctfi^WF^ 
th«^(l«tifHndf  (lof  .nhe  dWgyi  ofr^lh<i  'tdWti'^vdriMis^  MiWil^' 
orMc>i>i9yij  Ai^cntptidg  Jtvi  the  ^hole  tty'40m/J^dr  yMrtfH 
dupf»0(Abe  Hf^bfYtbe  pre9ent?iiH»mbenb/'arfll»,''itfttfr^^^ 
wnjft|%.|Q,9«6&&ta<)9Mn(iTbcicitek<Mtm'te't«^^ 
in  pHrpetMily  k^mhbHdstateai  or/aAd^Mfrp4VlittidAiItfitfd^^lt«*< 
exceeds  by  1800/.  the  sum  of  1865/.  which  w'^tf  d 'Ibj^fi^ 

the 

ji  Vo*  iavIjDinteni  ifi  tUitimfiihi:'!  oi  li'cJ  ii*rl]  b^doboaJa 
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liie  present  be  charged  on  those  estates  by  virtue  of  tbe     "^  lOMi  ^ 
aet  of  parltaoieDt.     Assuming,  as  is  probable,  tliat  the      T^^n^s, 
annual  payments  voted  by  the  corporation  prior  to  the    AnUiNW- 
vear  1828  will,  under  the  sixty-eighth  section  of  the  act,    .  .^^^J^^ci  i 
be  secured  by  bond  to  the  existing  incumbents  for  their  The  lMi)W^ 
Kves,  the  result  is  to  increase  the  annual  charge  on  the       iv<*^<>^ 
corporate  funds  by  1800/.,  and  to  make  the  whole  of 
thai  charge  a  constant  and  perpetual  burthen;  whereay, 
att))}ect  to  the  life  interests  of  the  present  clergy,  the 
Wbde  of  it  would  otherwise  be  voluntary  and  revocable. 
Heretofore  a  portion  of  tlie  allowance  made  to  the 
Liverpool  clergy,  to  the  amount  of  1040/.,  has  been 
provided  out  of  the  parish   rates;    but  the  propqciiil 
now  b  that  the  rate-payers  shall  be  relieved  from  ttiat 
payment,   and    that  the  future  support  of  the  clergy  ^ 
shall  be  entirely  thrown  upon  the  oorpcMwte  funds.   'It 
doey  Qot,  hawever,  appear  that  the  arcangement  iaoiat.' 
be  .accompanied  (nor  is  it  easy  to  see  bow  it  legHilj  ' 
could)  by  any  provision  expressly  exonerating  tlie:  pa»» 
riabioners.     It  was  otherwise  with  the  bill  which  tbe^  ^ 
IMendants  brought  into  parliament   and  afterwianla 
abandoned;   for  tliere  the  release  of  the  parishioaen 
proceeded  pari  passu  with  the  impositioii  of  the  chai]ge 
on  the  corporate  funds.    The  consequence  may  be^  that 
if  those  funds  are  hereafter  aiade  appticdale  to'the'to^ 
ilowm^t  of  the  clergy,  the  clergy  will  have  not^oofy'lbe 
ai^pnentations  provided  for  tltem  out  of  the  corpoiati' 
property,  but  will  continue  to  receive  as  before  the  air 
lowaojcea  paid  them  by  the  parish.     At  any  nile  the 
pmieot  scheme  proposes  to  cbaiffe  the  property  af  tHe 
oorppretion  with  payments  to  a  very  laifpi  aihounti 
which  the  corporate  funds  have  not  hithartabeen^ftuuila 
liable  to  pay,  but  which  have  been  discharged  Out  ofS  Ihi    -^ 
pariah  rates.  '  u  /i-i.  as 

The  course  taken  by  thec^^Defimdauts,  after  they 
abandoned  their  bill  in  parliament,  is  instructive ;  for  it 
.    Vol.  I.  O  shews 


./ 
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•9ns.      icshom^hoiViiBdch  doabt  ihey  thcmselyas  ftdt  m  to  the 

'  ^^   ''*    vjMiijtokiy  ^ad  kgnlity,  of  their  procemlingf,  ,«iKl^>Ae 

- AiMmnr^-  /dEii|tibii8> hnd  /kyateiMtio  manner  in  whieb  lliey^iiav^ics- 

'^'*!!^^     deavdnrtod^Co/zelRcti    thdf    object      Xbe  opinion. fof 

t<9twrilli^lbfod#uhBel^<b]rviiich'tliey  hoped 4o<]btain«  aittettoaia^tife 

-wrrswvwiM  "iqh«iiei:«ppfllnrstO  be  a  very  gnaided' onc^ffod  it-coi- 

-clades,  Jby/n^ing  tbtt^*  it  is  only  in  the  exeroise  offtiie 

J  dii»«ftiita«ry  ,pbwer»  nested  in  the  King  in  cDundl  jb  ike 

ulafliee^part^'dF)  tlie  ninety -faevenib  section  cf  6^6  Wkc^. 

jiA-QAvitbababyisubhjerrangeineot  can  be  rendered  amil- 

onbld/M  'ItrisdelHriitbisnefbriQ^  libatwhatie  het^  proposed 

^ii  tbibe  done  on>« itpdculktion  that  the  Kisig  life 'bfondeil 

Lxm'Ahffmfetk.iht  itrbniaocion  from  being  after waidotsaUsd 

'jtn;lqaestion-|  >'ai«d  an  argmncfit  af^hst  .ithe*  iii|nac{tfon 

filuulieeh^'putfoni^ailcif -fbanded  upon cheamimptionrthaty 

tithib  >ti«kis0ction|  beingr  il  1hudahie>andt<pro|ieiriiciBflV.ebi0 

(TlAiysatji'^U/'be'adrifled  to  interpose  aad  protect' kfintm 

tfftttttfdkballbnge;}  an  afgumtnt  whiob»  as  itwfie^ananly 

-fpteaupposcfl  tbat^  piealus-  ht\yt  been^iakcB  4o  hana'nfbe 

-anatteclprbpidged^  iiisWad  bf  beiii|D;  kft,  o|»en  -to  jiffrre 

-•^mdiruaftiaa^  'Ooastderatioa  hereafii^r^  ;ia  JrieiUieif  jTery 

>decQ0haslaa itaelf no^iikely  tobelistenKlto^klt-iavoar 

!l.»H        t  >■-':')    fit"'.*  ■«/   ■■  'i    -    ■'      .»■:.-;.'•..,  I. ;.v   r».':    .;/-ifi 

-/i'roTo.-jlodk)  ii»vr- a  Utile- more  oloaely  at:thejp«o- 
^ndsionsi  ofttfaie  atatdte^'and'obaeri^e  l)ow  faritbese  aaoi in 
V  apnfoztnkgr  CM*'  aooprdahce  with  <tbcl  nrrahgemetit -^ich 
^.tfatiDefendantS'liave'lieeiii  endeavouring  to  effect) n^^/die 

fint'a^eddn fledarea  thfit  so  diuch  *of  ^aU.^faMiifjiitnlrfSy 
id.iuiiageKi  and  so  niucb<  of)  allcharteni^graite^^aad 

iettcaaKpa^ttt^iiRoiv:  ia  ferce^  relating;  lOi«4Jie(]boniQghs 
^iikanad  jotttlieacbbdolef^  aaare  indon>i$iQat  witd-drjoon- 
oirfla]rItOctbo)providmisfbf  the^aot,(ahail  be,  and  tbeifiame 
xiarer abereby  repealed  and  anauliedr  i  The  powem  •€  abe 
ogojtecnfing^v^odies  in  coipdrations  .must  have,  been*  vac- 
iqtlitedjjQBde^  ainna^gniot^  ciiarleir^  oc:naage^  aDdntgililie 
^Jiiaiika:  rafiBrred  to,  all  grantfej  usages,  and  diartera  which 

are 


•  \ 


•\ 


OA££5Aj&fX:HU«rOBR¥.  M^ 

-'tt^>SiK»dkiiteQt'witb'f6redf)tnli7'!taUfacnpii0ris«ffa^         .lf(HK* 

'^•lhe(«iiict7^dond  tfootton  dmdieit  tlibwtoleliffilAMrii^     ^^^^^!^'' 

-teit>tigh<ibBd^'aiid  ifaeni^cy  Wapplibdto  liwjqarioo^ 
'  eifls;  popposes- tbeveinveni»merited;I^di^JBiv^^3bois- 
i  iilr«Ky  1  bjrotbei  I^Soibl  »€bticH>>'ti»muriv/tly^Bnrfg>kwriifail 
')nAbiia|gi!e(asi'a  ifM^rtieniof^fiiMr^vaficctji^  dcr<latii|g9iiiiio 
-lierisdM^-'lfae  pi^uoeUoiibo^nffvctttdd^^iidRtiittiJuiMrflBt 
ilA;  j^if  ddad  ho  iii^fbm«bligfa(AiaflkJApHl9be2ii|d(3lid&bMiio 

? « fiharkfioDv  of  the  i  ack/:7tftb vi<:ij(l:^«iiiitnlcd  rhitdasfsaEJflHwn 
'tappcioiiQriatidti,  r  nbat  mtf  onoositcoUad  r|Miw^n(xi£:inpkhig 
.  laAtiyoMfbi  properisrrao  {afJpx^Dvu^uU(aiMHlldu4iib»ifcB■dn 
'^ ■iMea|fAimal|e<ljMfendairfaJ>i^/Wbajyw6ri  pooiaai^thatefiite, 
'  iii6obtpoi«tipi»lMid'lMi{il^l  wttMbther t»<qifeitfy<pi^M^iMy, 
^^Miaiid^fadiir^vrariniayito'mlnittid  ^odikftilbtKtttbt 
^^tttainad  ok  ^Mhec  k\iifi^4kafvipomkt  i9^oq^mw(f^ 
^<«U^llyaIteriKJt  aM  aiiisUI^&dJ^iibi^Mto^Iiiqfii^'iqkatiiiaB- 
viDttckiitf 'the  'appluimion^o£<tbe  pfaipivty  lefayiikdiiba^- 
^«iMibJiehiM&4dft«bckb«i<)*^WiiUdK)iiBi^ 
appointment  of  the  treasurer  on  the  26dtiuidXkiim^r 
next,  this  appropriation  has  not  yet  taken  effect.  But 
-u»l|al»i^rJfegi(l'4iglits:«na7soRibfae  neb^ednnibelcaafbra- 
iiiioa^  fn-^lbidXiCvorl  ih»^fMi€iibecfDr^tto)Brd|Dbrlp  hneisan- 
illUftly  ifhan(g|d;v :  iTMirifihm  which >piriiea>  tfAitoiktg^y 
^*lQr^itui  of  tbi^  «aoD  vhaWi'.  olnady /aifisKte 
cdbMdfeiiilNytdii^esiipthbagli  prolqilfcetysiioDly/ihMiKinie 

-rmitWJrHi  ite^Cf'«bat  e«iotbingt)bUjillJabtf)fBo«ebiMr)die 
£*QBi8&ttllldc(iaO(^iir'!pridijut]iitb  ;^  iitno^^ 

ti;|lrd«cfaitofctfiiaii8haU'j|Ai'fi#tiM«^  tbenadifision 

*'Ji0v0t3r«4^y  ^lei^uiiy «  upoD<  i  iwhiiduDaiiiraMiu^z/^ninmn^o^ 
:»iirh(^'«  bd^efiaiab  iftHTadb  behiqgi^rtta  fad:)tnjjiftclipt 
/bid'^  £iiir/'vb  bo,i  t;>9^>>8{j  (^dfeig  (fa  «o.^  bdii<39iia&ldDre 


i['fiijtlre'|i)^t]d,  calls  Rjr  the  interposition  dftlttdSo^ 

—  'dS'jtnyioi'j^iMns  having  ihe  itg^\  title  lod  ct^tidfrtni 

Y^^-    '^.'<lc^^  ^'il^  the  proptrtj  as  to  deftiit  hu' proij^ 

X     -    ^^  intft^r-  '  I'iie  rru&t  attached  from  the  inrtant'wlM^ 

ofthk' iiifct'receiVed  the' royal' assent,  thoiigR  the  K^t:'& 

^BiSiiy'the-)ieM6l  of  it  is  )!>ostpotted   until'Uie'' nc^ 

'dtt^ii 'kht"il4dtai.     Upon  this  cUiis«,  and  npcfn' ttiu 

iiitfP''  ^grfd,'  Uterefdi^;  -ibe'  jurisdidloo'  of  ib^'  C^ 

%%&'ffb^%r' thi  ^^in^on  of'ih^  c^ia^'^o^'^^lili; 

.  ■       1-  e  ''■'■J-    .■;i-;'l  :-■  m  siil  to 

wbo   are   in  tuts  case  ot  very  numerouk  and  vanoat 

classes,  comprising  all  those  having  claims  upon,  the 
^VSr8H^fiili^a^ttAe*p^4fii6moF  the  Aiaiiy-a^coad 

-m.i(Si:H-umaim-iomp}:M-  ■  ■''■'■  ■■•"■"■■^ 


ilion  to       .       _ 

yie^t^ney  carried' to" ttie  boroii'i'li  Tu'nd^  'die  De'^Dcbnti 

ninlvit^)iiu''i,.i,^-.'.->  r.  ,;  .'^  ■■.:;'■  ] ./  v.^j  ,i.  j>;  -Taibg 
MVi  "%e  wiir appropriate  a  larfre  portion  of  our  nioiu 

SlfriBdj  -iiuWi.l  i,;'  't-  •  'L  >  .:-i^'.-^M.',i-./j  =  -;t.'i',T  9111 
m  endowing. cnurcnes  perofe  the  ac^  comes' injo  ope- 

ration.       Now  tne  leinalature  plainly  intended  to  taEe 

it  ..itDisiiir.'ivi-'  ii:;  j:  ,ilj.l'  :i'..-  ;;-;;!;i'  -j.i'  io  nuoJ 
cpurcn  property  ana  patronage  entirely  dut  of  ine  haxHU 
-n(3  jil  61   U>i>icuii:ii  ■  -'I'  .-ir  .■  ;■:   ii'y  ji,  ;ii  Jirai-jrinr 

3T  tne  corporations.     Is  it  not  then  whoUv  repunnanL 
oI],.;l        ,-  .      ,  ,  .    ,;i;,'  ];,!f  I,  *,  !fc-3lSr 

not  only  in  llic  particular  provKions,  Wit  tQ,the  jreoeral 

nope  and  pm-vieu-  of  the  act,  thnt  fhe  value  of  the  1it-> 

ing^  arid  of  the  r'if-hi  oT  jireseniaiion  to  ihem  snpiud  Be 

jrreatly  ausnientei!    jiiil    liuforo  [lie  tfme 'when  , the  act 

Tias  direct.^  lii.-H  iIk-v  shall  he  tlisposed  or  altoffeUier? 

TVJint'nclil  hnvi!  the  DttentiiiiUs  to  tetter  their auoco- 
£9mi' bri'jV  .  ■  .      ,        .       i("J  .,  ;.■  ;^   iGgJiJa 

€in  a  WHy  in  wnich  tlieynave  never  attempted  tO 
tr  tnemseiveg  r;.  What  ni>ht  have  they  thus.lo  anti- 
3(1.  l)iijo-),-iiiftJ)!i.iT.Q  ^'l!  I'l  Ml  'jw  iT'T.-'i'wI'^iin' 

cipiBte  .the  discretionary  power  winch  Ihe  luislkturs  ID- 
hno   ,9d[TVji>, jil    Ii.'li-i'iiLii.  ijvju    -:-'•-    ,L,-rft\y(i3ijifno3 

teiuted  spould  be  vested  in  the  new  counctl,  with  r^ 

9rij   to    ncxicnriiriij/jii    m.  ,'j    ;i<,'!Jfij:!qfiii    yiK-J/cil    nn, 

spect  to  ine  anrnfcatipn  of  the  .sun>ruB  of  the  boroush 

land,  *'Jor  the  public  benent  of  tne  inliabitanta  and 

919til  ildlo  :i5,l(-af  ■..lyfjl  i-,iA:7fiii(,'ai|.iJ-,  ..J  1        TsjHa  ol 


stij   (iq(]ii   i-niiLb  jiPii-'H',!   Beorll    III;   nuiiiiiqmoj   ,S3«aiib 

brcKh  if  irusl  to  be  "j^iijjfljg),  Jfe  tj^flfflj'??  TO j»flr 
i  because  a  apecial  and   extraordinary  remedy 


hul)eeD-nn»)dedbyt}if  ninety-stveiuli  sectioo,  mtipcly, 
OT  a.'mrucular.coiitseof'proccedin''  U)  bend 

fine  ,!j^^<C'[&.t'  /"i^^^  '"  '^'^  "^'^  *''^  ' 


coiitst  of  proceeding  W  beiidojUed  bv.llie 
>D,   subject   lo  tlie  tvlo  of   the    Kiiij:  in 

...  n^lT'    /.-ni!?'!!      ■  ■■■.*»,  .i^ 

id  uiat  thiiljreniedy  ot  necessity  i-xcludcs  •.■\ef^ 
bet.  ivveii,  boffeTef.'ifiliis  wiTt-n  cii>t'  (■iinni-  wjtliin 
le  mnety-seventh  'se<:tiu[i,  il  ivouid  not  toliuw  tiuit  the 
ro  pyii 'e'-xiyio  ti-  i-j\  .       a-        ,■  )  V- 

Hedy  jtipuld  hiive  tlie  efk-cl  ol  dtpnviii<;  tins 
ii-jIiii  yiiUf>V[        ,      .         t 

le  niriMjclion  utucli,  Liv  tlx-  coiistitiiuon,   is 

_,.Wrt  9(J)  lo  luft  /JytlJlIJ  '1  -^  ; 

looerent  in  ,it  inierever  ; 
tVianRuqyi  •lUoil'i  noHi  :( 
Tatet^  or  Ji  vuty.attacliiiii 

Jinarwa 9iiLpl  )rt)  .etiyi.r/' .  ,.  ,  ,        , 

—  ^-™      ^nU  in  iwinf  ot  (act,  liiat  section   liii^  no  ap- 


[ilcd   to  lie   vio- 

line  upon  prunerty  soiif'iit  to  lie 
iLpi  SOsi  .«tiyi'i7°.  .'         I-     I       J       .  "  ,-, 

BiU,  iniiointot  met,  liia 


-ni  siuJalei"!!^  °  iF^A-  7-'v'i'j;'iiJivii>jrj-:JL  3([j  sjcqii" 
cotnorebeDued,  was   never. intended   la  .descnbe,  and 

-91  Art"  .Tnniii'j  wj,T  •m';  ni  l.'.nav  stniluoilf  b-jtyi^J 
.can  have, no  application  to,  an   aiuiropnation  or  the 


attiinso 


\9f' ''  CAUSES  >I^  CHANCERV. 

y^it '     DO  txxi^ideniiODf  or  ibr  inadcqaa/te  considefilMi*  '  AH 
^^^^^  ^  SWW'!^.  ^^  re^pea  to  xbe  Mmmming  a  jn^ 
Ati9£#Ht '-  ^odx^  "^^W  ^  .^ii^- W^'o  ibe  property  «liatticd»  and  . 
^ ..        ttif,pipK'mg^  ihe  pvties  in  itatu  qut^  ^^^  obTioitely  .qyiifi  r 
Ttt^ij^^foafi^^lcaU^^to  Uie  cue_DOw  before  ihe  Coort.     HoPT  , 
.7  .^     eoi/l^j  tkjf  pcc^rd  ^K>r^g:^gees  of  tbe  Sakkamse  Dodk  _^, 
etj/fU^  iff  ^ijil jiirpj  t^  maik  .,«D5ireraUe  to  the.  ncir. 
oo(BU(^;M|i^.,'Uie  {trgFkipDs   of   tbe  oinetj-aevcntfi. 
feo^fiq./^.  :^^^  vouU  be.pejcaoas  who. had  fi^wtn  full 
T^I^/gk^.t^r  i^ngsLfji^.s^.xh^i  the  tran^actioo  oooUk. 
iMj^JI^^Qbal^X^  ^P99}^^  f^rminil  of  v«ot  of  consider-  . 
««WPi«#^'T4«fe  f^pttfLio,ibe.JDDK>ngage  moDey^AUboiig^  ^ 
iii^9y^a^^^^^.ap||ccy)rbui(Mi  ..of  it  jnigfat  be  said  to 
b^jfj^Md^^i/(^ii^l_UMfsi^^  in  so  far  as  oopeqir,, 

"iSahJff'JWo'^wW  be.gi^aior  it  by  tbe  deigfjit  <^Hild.., 

^^5!ffW¥?^S>if  j'*:-  mayi^yt  that  the.  ninelj-aevja^h, . 
««BP9%oW  .%.'  WPF*>^  »:^P?dj  thereby  proTJf)«^|..; 
c«IH^«!P'ji>?f^.  A^  »^i  tp  /.mpcach  •nd.acf,^ 
afj^le^Jtpiq/l^cUoos^frhich  :^e  contrary  to  the  proTiaiooa  . 

^ftmJ^»^m^i?P^h  beiflft  dL*iincily  <x>^ferr^iipDO.^^ 
th«PMfl5W»^»:qp.,P4^  inpd^  remain?  in  wbyph^Mtfito 
c»;-ta  5Srft^?tt>^4«P^-«xfept  ihe  on^  .^.  whicfai,  th;;^ 
"•flWMfrhlfra  \W«li^i«^  f^;fe«offe  by  coaling  bp^^i, 
t|WI^«r*Wfy  iribju^l;  iq^..miich.. breaches  of  irus^i^rj^  ^ 

oiTfca>i^rt^/9>¥r8^^ffl^yy«feiri!rss  and  delay  icnpiiled^tif., 
ifc»'.»^^^H«W- #f9  ut^er^y  .  9r«foifnded^ .  wiU   suffiyi/^ijj,, 
2«imi  tef««f««q^pTtc^,?i?e,fnaqQei:iH  which  xhf^tej^t^jrf^ 
have  stated   their  case  ^pf^p[,^^^^.mfpr^ 
reference  also  to  the  dates  of  the  severaf  steps  taken  by 
tbl9r>Pp(f^aj^  \^t)}i}p  W0WV«Pn  /M"  tl^eir  plan,,  ppd 

Mr.  Pembertan^  in  reply. 

.-.'•.  J. >.    ;  The 


ilS*  llSMimtSfri^ ■^f^t.iv    ot  to  ,rio:imol»ii!«o3  on     **J^ 

•1^^ to  ^{fcii/smihg' as  a'  f{,'s^m\^\ky;'mmifiKi"fESSSv^ 

and  k^  iiiliii'hieii\m^V^(fl&%\iSliei>i<ISryiVlihn'' 
haWiirmn''.^'i}dy'in^;i"ffiiin"stlf^  y^fs  Woi«'YK^' 

pftfSd!i8ri''or'fti«t"blntfee;'i  Khi5lfialhi''iteb^'t»ift«i  6«lfoW3 

adifa^''Ctee'lriiia4'»'^t<S' '*/ifn|*''  Abl6W!''k  ipiffthlftellrfJ 
arrangement  between  the  pa^"Haf^^6^f]^i^ligm9'' 
for  the  purpose  of  providing  for  the  future  support  of 

ni{i"^^gf4'  ''atti)^'lHri"*Ilf>uiifi^'AI>  Ofl-ptmitiaif ' Asoi* 
pi;^,''haV^n]^''iiirii  j)i-df)(iftyin'thd>itSki(«  rh%Riieli  1fhU»' 

'{d  no^lis}  aqsj(!  |in'iv')i?  ?(li  'io  f.i.tr.l)  fxli  ot  (vIb  o^^«^^^^^'rl 

'"n)«"^tftslidil<  nW'i9"«n»(fi«if,  ^d8f  {M'-^fiti^AUoAd' 
of  that  statute,  a  case  i^'l^bM^^H' fKMfk'R<'Mc«A4^ 

.■'\  (a)  Section  68. 

0  4 


^^-^^J^  €9??ttWP5fllC  -JWiwW^  f^^*!^^  ^^  4»rry  Ato^sflK^ol^^a  wi 

brWiMrRQSQ(i^-^4#r  A0  ttiitie  tjie.4lifiicaltic9  irJiioh^Hiiy 

to  shew  jt^(fti||>Ha>rtili(<in^/w|>job  cfPjiiiprcfe^^ipvocMLlfitAinn 
tq  give  a  jodicial  opioion  on  any  of  those  questions. 

j?i>:irl^b«  fifyt^fiQCfeiffpi  pfnthe  vMt»  wbkdi.nomdtGdbaBBges 
.9fn4^M^  rtomnbHilciit  jvriiktbeiaulwcqiiQitjtMcimflifts, 

.^ofi^<gi9)ip«§jPn^  IM  40  afiiKfttlw  qpHSAlonfjferdilgoaiy 
nlfe9M)llMr,atF>)^W.f9KhipbjAhis  4SDutW!9i  fOyo^DiwpiV^VNilkl 

-4^  jphi^lKifi  0fidl^ilCa(^it^r^^^>e>tQipm^^ 
^lWqgiff4ki(liei»g  ^Ofwbic1)Ja«Ifiofi[yiagmistllie,^l)0qt, 
'9l<M^if^^4iMlV^Miiiyi9>of;il^  p.   /(i  Utadsfi 

fj8fl7r^fli»€ftItl»e9k»pjw^H}f«^]fij,|bp,twentj:^ 

dftlH^  and  interests  arising  from  the  numerous  and  va- 

rated  shall  be  received  by  the  treasurer,  and  carried 

to 


be  pald4be<dli6c«>d«^4hAH>tlfe^  ^^ff*^ 

of  the  several  officers,  the  expenses  of  electing  those  ^^^l^fif^i^T- 
-o^5l^'««ilij1f|:^0imighs4^h«f^?te^9^  li^lfe,  the  ^''^^^^ 

nQnfffnMenofi|yr<Mi»c<^      Af » jfl)»iiHe«ftt>ftf e^tofflrft^dl^  of 

nraU^dlhcflr^Wirimte  imiM«d{«¥  thtfrn^tJafliSPtBeOftt;"'^^'^*" 

.fiSrHtiKl  (MibUqbmefil  loPith^iiflh^Mftliiil^lifia^ 

2cfMiiig»'deMfcm|'iiQdw»i^Ji^Kg)#^      ll»i<>afilWicn<^to 
n«iiA]|«lAt^boiquBtt>i%t«rtt>  tiopJsiiyfVhaidttfidRiii^  "^^rli!  oi 

.2noi)f!*>np  ^^?'^ffj'io  vnc  no  noiniqo  lisi9il)U(^B  Dvijj  ol 
If  that  clause  be  taken  by  itself^  and  considered  as  if 
s^artMJAsaibM^thmiis  HM,  tti^iif  #pMoft,3||ft  tti^btest 
t2doiiblothatJ  J&igiv«iiithHlOfaift  ^jMhfdikxSiiti  WilSelrttffe. 

^i6Mtin4er0«>(AM|>  tdiiAtl^  (»#bii  QJaS«iqH«i«>(hd|ok- 

^(b«si»fiftq^rii9pom(iMtf>^kipft^'iifl»^cM 

'1<pfoptn|5l'''  00f)i>aMioiifght  i  b€(iy^ty«f}fi^l^2c4fpb^e 

^«iiCMVO0qis)icirpikfcd^iofi)a»f^  <p0MMll|L  1^6- 

is  held  by  a  coq^ofaticMiWi'>a:i|frii«iS)9y^{iPaii«9fad^^ 
tion  holds  it  clothed  with  public  duties,  the  Court  haii 
iftlMy^IUddd^t'^^  l4^hK'fta«fi!M«ff»^P'i^I«>'%R^'Icase 

sIMMMI  #Mr>f^atyt<i^<lnt^>''^(rt^y  «#«^^qOi$fllW«l  ^flfe 

right  of  a  court  of  eqmifWiti^ipbk  W^df^Mh'^iie 

that  the  public  duties  were  discharged,  and  that  the  trusts 

ofl^l^ditfh^  ^d^tiM4M^'tfi^«)M«)r  ^rS^uly 

(pMMW^.'i'  i^#ViM^IW^'i^(,ahg<¥ii^t<btnp¥K^^ 

i|ft  III«t«§f^i%tW9ii««»^ll*^%R^;'''^hkrl^1fl2H  "thfy 
-flv  bno  aiioismriri  sdj  rnoit  j^niaiia  gtaiioJni  Ixiii  elRy^e 


soys  CXSB&TN^CHJirBIGERV: 

1 89e&  f      h«f»  'Iwaretoibfe  <iD6nstituted'  th^ir  omn ;  property,  *  mi^ 

TWT       wWch'Aqr  «?ayl»fe  held  jw  owners,  they  now  Wd^by^^ 

AtowMOBs^A  vinue'oTtlie/MC,  Object  to  oerimuii  duties ;'  and  it  woal(t  • 

'^il^     indtedi'be:^ siqgul ally istiang.  case  iH'  whieh  this  Courti 

IteMiylfrerfTshaa^  c«fu8e-to>ieiLkrcise<ils  jurisdiction  to  prevent  n..' 

fUMfu    vWatioit^  ^sti  supposing  a  case  of  .breach  of  trust. 

to  be  madebut  agunst.them.    : 


"  i 


-ill  ibifirgii9d:4hali;  eyea  adnuliing  this. .  to  be .;  thie  ^^t 
ofothbiiictvM(iU?ith0rji»ris  >aarint^r?al  during,, i^bipU.ib^^ 
ac(bdQfl»TivlfeOfifiM^  Jutoioperatiofli,  the  period, between  tjtkt^. 
tnoar^irheftltlM  Q^,.'PfiBS9d'find:the,lst  o£  November^  or, 
as  it  was  subsequently  i  fixed  by.  (b^  ord^r  in.  .ffluywiil, 
the  26th  of  the  present  month,  and   that  during  the 
iMnwdidlOfperiodf tihejcortmrption  aros  tben^pr^  }^^ 
MMbali I !lb^,  powesst  j wUdh  ,thej; <  haid  before^  i :  Th^.^^n^ 
c({fiJdbr.soogbt  Horbeideduced  is,  thad  th^Nse  iW,hi».ii<M: 
propff^ijsul^mti^  afler.ithMiuei^iratiaa.  of,  a  JB^w .^we^kiip, 
to(\vdarlktn{ jpuUicLitrufll8i|  9fe  i  lo ,  be ,  .^Dsidered< : #0;  i^w;- 
haibi^iiRb  dokki  ancbniriQpntrolM  ffxfwc  oCidisposir^  f^ 
tfaa^ipaopurtgrtras  'thB]f^>{^la0^.;r.  Xbei  ve$lLi)t<«  WpuJd  b^ 
that  the  corporation,  if  they  hav^^.p^w^r  ^ver.  p{  §^^ 
property,  have  the  power  not  only  of  selling  it,  but  of 
gilimwfectedPtifrHino peirpetuUy y  w^  ■  d^stcoying  .i^jian 
a(r|^8l«9$  )rMc|)f  :ift  t<4f  JM  iwpp^le;  tg  .b^  maifi)(^Q{)ij 
foefiiMiQtucb(iM)iby!()«¥ji«-HHi>t  is  affixed  pi^stb^fpq^ 
p«ftOr^f«(J}iph{irftt»,fift,j^jfi  pertaift  ifi^^dftvotf^itg^iparji^i 
ciilkitw[^ti»bU«t4)iii!iMi$^    idihoiigh  .|he  tru«^  \^-  vphilA 
Qoxtif^ ^ctlmiiHb (^ratio»  until. the. $^h  pf  itbf^ .p^$s^i 
tBdndi^  .ihosei^bfc  bold  .the  :prpf^(eriy :  in  j[|^rAii(9ARtjnijK 
hansJiiDl^jtliet  power  of | dttoliog  witbiitt.  l^xcdptn^ji^Sti 
tdiithe{iptio6rifidQ9i;af ^tlM !  tot  i  mhitk  |<wf)|if  pjsj  \\k^  tof^ 
gtml  ^igliti  /^ftiibajire',n<i^fdcHibt|  th^rcfor^i;  th^t^ jfi  JKiift 
tbe2pfllwef  «f  ftiftcGimjAl  iodoierfeDeK^n  t^^,lJlfm^%lA9^9^ 
i^amUniiq  peo^ecft^iaoiil}  pre^rve?  ibe  j)rppert}^,fpi^,tHf^ 

.^a  Whe- 


Wbetber k|«oi]ld  be  s  prndeot  or  wkDleitmd:  fHtix^.f 


of  4ihe  discrctioa  ,of  the  Gomt  U>  Usoabnt^lttrjladiclionl^y 
is  a  totally: ^dUunct'  qurstion;  ttad'l  0oiy^idimi^\iii^:  AMOtamiimK 
icTiow)  lest  r  I  ishoald  be  ^supposed .  loacquieaco*  <iiiy  iUfii/    ^^"JJJ*^**^ 
dectRne  urged  «i  ;the  ban  that  the  Court  hum  jiiria«4\'n»'i^ii^«fr 
dicticln^co  fioteriiire  tO'prewnt  pcoporty  being  dealtmfehi^ 
otherwise  than  according  to  die>intentkqL  of  DhUi>aat*s'.  o 


TliiT 


>  llife  ^tj^ightfa  crecUonf  'Wtiich»  provide  ^^inf^i  %&  ili^ 
p^s- loi <tni0lstef#s  which  ha«e^bai0l|i4isl^Uy'{niietifo>r> 
0^^toi5efl#8'j)fior  tq  th6«*eC4Bfatdt  >be:  ikyMdnQ^ipM^^ 
aIt-pa;^tttil!d'to  tbe^  cl0#gyi uixiiiept  ludi^  Mijh«tti^4)tm^' 
oMMMOc^  Wt^bitt  th^8<Veiby^r9r.^<>i<r>'^<J^^  "'-^'^^  J'  »^ 

-^4*b^mlfiiAy-^rottr€li<i»  ii'prdfiibitofy  chiusf  (jand'ifaMi^ 
fo»  Iht'^oteedonxbr:  prbpoii^  ttftek^  tba  arct!  ihUlt/edteMK 
iiMMr'iop<(Mtioiiut^  H  r^straina/lfatt^codnoii  Jfh^op^sfiteg^^ 
nbkjj^lgll^  'o^' >aneMting^  any:  ^- land '>(exc^t<uii||lctc]aii| 
^(i^iMnlb df^ntf^dttdb « ihade  ptianto'ihiiiQlhitaB'i^im) 
i9S0)i^4ff;\'tier^iedsnvrg  ibfi  la  lODger^^m^  Uhoi  cUlrQuoiwi 
y^8i>WUhbilt'lieenod  from  ldr«iI{.ordiirCoinD[iii8ioiiqri4rf^ 
lift  MajeiKyViIVlja^ury.  •<   ■. »"»   'i  ..  "i.-.HHpoj  f,.|)  jeilj 

^^Mik  aOMfe*^^  nimty^V<^b'l^ti6n)i«riiil^^MI'ttp 
triiPMii^ty^^bc^c^-  i9'lki^<n'dm,  iMyi0rftfn4^X!l  l«vtliii^^ 

riy^><ih^H)4#^'ttMhici4  wbAi  iii  i^gatkm'UII^t^pfrofQtfiMK] 
tMn^^aHy|Mtfo^<^he'iield>dMl  p^iMiii|Bil'(|5UMi^r{whiiir 

H^^aildiMtffe  b^tWt9e«(tb$t  day^tbid  tli^^laetidti  ofidbei 

d8W/iMilti>?'(itik>rfUifls  iMwiodi  ^omioiRi  foilMeertaittff 

Mj^lHP^tli(^<prepitt)f  %bii3Ai  idbly  IbaitfbJMwdaatoiWtbt 

ift^th^MtjfriffedkfldtiiW^i  r^faviin^pttppardndy,  M^is  {»% 

Bf^^&^H^'^  fn^piipij^iAiet  piire&aseA  ito  prafis^jstdt 

fttlbel^iitiirbNi^i;  4k&^iO'^pwt  tlitif  inf  >9q  purcUannf ' 

cH^i&^kHit'eriidctAjgfiA  aii«ttie/.4alMI<\wbitfh<(K{  jilty'>f9il^i 
..dW  fix, 
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flnd  rcsOBra  sff  parties  to  tiicir  ri^axa  J9  tber  eutci| 
r«    prmonfr  to  die  contncc     Then  fcRovs  rn  the  mw 
iMjkmi'j      ^^friwi  a  proraaoo  rcaernng  to  the  Kn^  in  Gooocfl  a 
^AellMraf  power  to  pieteac  the  new  comcii  from  proceeding^  Uf 
.i/x.'TJia*:;    coil  M  qoexflDQ  my  puiinniij  soie,  or  appropnoDoib 
It  was  soid  tfaoK  this  proriso  related  onlj  to  whai  mai 
the  soSyect-fnatter  of  the  preceding  dai»ei>.     Nov  the 
preoedboj^  daoscs  related  to  soles  of  land  and  alien- 
fir  Valoe^  contracts  of  sale,  and  leases ;  bat  tha 
of  this   nineCj-serenth  section  goes  dearlj 
hejiofod  that,  wBatevvr  maj  have  been  the  meaning  of 
&ose  who  framed  it.     It  enacts*  ««diat  it  shall  be  lawfbl 
fer  tiie  council  first  to  be  decteci  in  aoj  borough  under 
the  proraions  of  this  act  to  call  in  qoestion  aD  pnirfitfiri, 
soles,  leases^,  and  demises  not  maife  in  pnrsoance  of  some 

%  'ilom4jBft  oorenant,  contract,  agrcment,  or  resolo- 

'J'*','  "'  ""  .~* 

fiiade  or  entered  intoasalbresaid  before  the  said 

■  ■*•'  .•™'''' 

5th  diy  of  jiouf.^— That  refers  to  sales  :  —  **  And  all 
cootmcts," — which  are  the  subiect  €»f  another 
n^  the  pirecediog  claase^^ — *'  and  all  contracts  for  the 
^ase^  saie^  fea^  or  demise  oT  anj  lands,  tenements,  a 
liere^(aimenis.^ '  Then  comes  a  third  prorision,  Which 
u.iipt  "to'bSe  Ytfa»d  in  any  of  the  preceding  cIabses;V- 
**  ana  all  dii^isioos  and  appropriations  of  monies,  goods, 
and  vaiuaole  secunues,  or  any  part  of  the  real  or  per> 
sonarartateof  wliicb,  on  or  before  the  5tli  Jayof  JSta^ 
lb.  this  present  year,  the  body  corporate  of  which  they 

are  the  counal,  whether  in  their  own  right  or  as  trustees 

>rL  £0!.I*JL  ,   »'j'  -:  .--•■''■■''  : r f » 

for  charitable  or 'otoer  purposes,  was  seised  or  possessedj^ 

-a>3ir-  iS'-h't-'*'-'"!!  "■  '    '■  V  '  ■  '  »'v     '■'    -f.''^-V* 

wTiicn  snail  nave  been  made  or  contracted  between  the 

s^fa  icn'day  otjt^e  and  the  dav  of  the  deciaration^ot 

tneii^  election.      Then 'follow  the,  provision  for  ascer- 

tiSiAi^''ni(^' vMue'aii^/the  autfi  to  the' King  W 

cc{flhciVJ  Wliicii  auflh6ri)(y1s  in'these  terms :  —  <^  Prov^cd 

-»bal 


<73'Jliillft'TA 


tninfc  fit,  by  the  advice  of  bis  pnvy  council,  upon  Mti* 
oon  to  htm,  setting  forth  the  special  circumstances  under 
which  any  purchase,  sale,  lease,  demise,  contract,  or  a 


^ropnation  of  any  of  the  s&icl  lan^s,  tenements,  ^ereoi-  .,  ^*^J^  j^^ 
ammts,  and  premises  shall  have  been  made  since  the  8f|id  ThaowpvalM 
j^tb'day  oF  Jbt^,  to  order' that  Ihe  \raine  sbail  hot'fie    "^**''^®*- 
caiTea  in  question  under  the  provtsjons  of  this  act.^     , 

Upon  that  section  I  sqall  only  observe,  tiftt  it  uih 

aoubteuiy  isTramed  in.  words  wnicii  m|iy  leave  it  opea 

•i?i»*'5^-'->. /^''ai 'if' 'K  .ii'^ii'i.^cj-viania    cins.  \o   iijiflitanflT 
]b  eonsiderrole  discussion  what  a  its  intention  anq  eflectw 

ana  wnetn^  or  not  the  subject-matter  in  question  com^ 

within  Its  provisions.    It:  is  not  necessary  tor  my  preseot 

purpose  TO  ^press  any  opinion  upon  that  point.  , 

jbe  i89tn  sectibn  provides  for  the  sale  oLadvowsons; 
ana  the  paymept  oPthe  purchase-inoney,  which  is  to  be 

invented  at  interest  and  added  to  the  bprouffhitind.    ,  . 

ils  OfiA  *'  —  ,  r.JUi^   03   >iOi'?'j  jisa  I  -~  .'>jufl,  lo  '^ob  nJi 


nirant  provision  101:  tn 

lo^nouftT 

care  nearj 

pcovisiQii  for  whom  hi 


ScovisiQii  for  whom  has  become. extremely  inadequat&^ 
II  unTA  fiiii  o;  fi- vtig^yTiioMiuii  Dcfrpn/:  ^Dniy  oiU  ymnai 

lA  fS>nseauence  of  ihe  increase  of  populaJtion,  accom- 
iQ  tlie  fevehues  of  the  clercy. 


m  the  fevehues  of  the  clergy. 

lade- 
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«eor  ««  Me  liM^to  lake  Aeauie^ii^^ 
dbt  fmaaM  ewywuiiwi  vkh  f«i|Mt  to  tfce  prapriAy  lif 


liy  A^piuiigif  4ir  the  act  kMlf;  te,  ly 
dbe  nioctjr-ffoood  igcfton,  altbcMigh  tbe  cooncil  «a«M 
a  tight  af  appkinf  the  aaqriav  ia  aof  waf  far 
of  the  public  'aad  hi  what  ny  coaid  it  be 
iappliwi  aa  htaAaMf  far  the  paUic  at  io  pravidhig 
far  the  qaritaal  waati  cf  the  pcapie?X*<i 
that.the  right  «aald  not  attach  lotheaea  ooomQ 
tmtil  after  certain  prior  acts  had  bees  dona  vhidi 'ate 
cxtenHTe  in  their  nature;  aod  althoogh  the  fands  of 
'.the-corpanaicm  are  veiT  hu)^  aod  thaieis  Ihllo^pffo- 
;  babthtjr^f  their  beiog  exhausted,  it  is  ondoablrify' a 
■  iiMltar  worthy  af  ciMitert  ty  thoae  who  talus  all  htHek 
:  krjkm  faiare  ertablislnoettti  of  the  totm  of  Ln)0fiad^ 
thatfif  meaoa  exist  of  giriag  to  tbedergy.a  piSor -titlo  Jn 
bprefiaeoce  to  the  statatoiy  clarges,  sucK  means  sboobd  be 
!ieHncd>4o  for  the  porpose  of  accompilshiog  thai  ohjtet 
'jif  what/  if.  now  soggesCrd  can  be  legally  tstrried  ido 
titActv.4ti«olikLgive  to  die  clergy  a  priority  ovtrilhe 
rothaa  objeDts.pirond«d  for  by  tlk>  nineiy^seeood^eiedW ; 
nffit  -ctinot  be  ao  eieeted;  they  wiU  Mill)  oil4  ihotfid 
i(ho|3epbbiait»  tbe^aiis.  provisioti,  but  then  thai  dlo^^ofaly 
:.beaalyect  ioi  the  Fuiki  not  Uiing  exhausted  by  tbe^dCb^ 
3itrasls*fbr. which  that  s^tiod  bos  provided.  It  is^  tlt^T^ 
ifonBy-a  fiiir  subject  of  contest  between  the  pflrlie^  >  The 
!^iieifiaBttfan  atJUvetjxM'wy  that  meabs  eiisVbi^  Irhkh 
vtbejEiGMii seeuhe  to-the  ppoposed  al|||^«n«lltatfon-'(tlf^- 
:)lendfliiW  thff  elergye  priority  ofer^thife^Ktie^'MMlft. 
'.'Thigricail'dO'tiO^  they  Allege,  by  mor^tghig  ii  j)oMdl»br 
I'khtir  pi^opetty.far  10'5,0(!)0/.vtod  by  iofri^hg  rtial  illih» 
"  aod  4pp4^iriiithig>the'  irieotne'  of  4t  ii^  the  nmMer  js¥l>- 
-^iMmklil  Oh')|fa(j  «thfer'haadi=tbe>iiUli«Muti)ii  at 'White 
!>hift«nc6itbli^'tafaFtiiatfoiii  b^iiled  lehriIJetig6*lhi^ri|^bf 
'*Q.  ,  the 


■fi-i 


■J 

f  ■ 
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-g>wg»  ti<>  4ba.  CorpowUoa!i^iii*^35pii»«reioierdy!hdB^     '  \  w 
yooii;.aptil,  tlie  new  councUTOosia^ii)^..i^0iee^tfnl  jtou  .x^vvobvAt- 
7Ihi!e^  notkieolitled  ta  d^  My  thing  with  tke  pibpnify  oth^r     '^^'^f^^ 
^^|hw;th6te#  9(Min8il:Would"fa««autborised  tD  d»f.biir>vf  'ioBi^MqKKM 

i  I^if  d^ar  ihatk:  if  the  Defimdalits  cal»  dc^thb  afe'ian, 
A«}r  Maonljr/dor  k  b«tvre«fi  tbefipref^nil^tiirifeimddAe 

pdifMa  ani>c<»r/oaaae^A  alidithe  <iiBiity*«fccdml:^^arine^ 
I  jMWitagiber  tlMiduty  oR'liM/  ii^^->  Gotancil^  oodbs 
c4irctod^/iiMr>6pffatfoki«'l  ?i'^":   -iimj  r  durv^  i^>{Ib  iijnt.' 

-c*  icf  tniv.ittotia  mattek*  irf*  any  ithiiri^liktrcevUfiiityji-TwlMlbcr 
x^iieiiieofaUs  wttUaiduiiiilBatyHevdntfeiUiito^tflidaU ; 
J  j»i()tf  hi  dotsj  than  <  .aobthei'  iqocaticftr  ijiiKn^  nattaedy, 
.iiji0i  iiitbe^AoioF  Ate^proviaittri  bxilW  Kitagiim 

-^otmcilliie  right  to  prevent  therii^e^^coiiocilffaom  Ihflatbt* 
9  jtallllf  Mi(f <{  piYMecdlog^ron  ifae  ;pinf>oa^ 
japlfirppffititipafc : taflt jifae  pnipedy >  (osadei  *  m^:  theS)4niBryal 
olxMae^tbe/JteMtig'bri^tbelact^'i^  tie 

f^itotiaaiaef lintOT'^pera^ofi  ?  into  tbe|^,i)^lifohianeoiiMi 
:  f|8Wlteiltirrf)iiiferyo  igpprfd^rfabld  iGBflSoQtey,^)ife(,Jii>  oaiicat 
h1lfM^^J«eo^im^iift09  db  JlinMd,  to  enteionTte  fiflfkt 

lAtWfttteif^  iwarudiacuiisfid(j  ifor  iif lil  dftrauecb'^^iHrodg 
-^111190  9>  tQ!tte,«oii9truiitimi*of>tbeicldaB^/aiid98afliriig 
3ll]|ba  jdil^(»pio%iii^  j|iaiiitlAiiifdMtfad'in)«Tdtie^  t8«i{uile 
{i^fMr  <|l|at^jdfie  De&ndaitti  waiiU*^ib«r«kdt)  caiijfiioift^e 
.j||c«jilSniQfirfAiliJW!9ifth)99e><^p^  hafringf>diy 

.^WMfipiiNfiff^e^rbdr  A(i  l|M9t)iiq  tbak^tfibuiMll  af^thbokat 
'^amiUkx^^i^^.f^fl^  tar(the4%>^jqf)X0rdHob«BadiBe 

.Jh(ijV!f<fflftt^9,in  iNhQfn^AC>.lbfi[ir:i€fti9tvirttalWf<li^ipdwnrs 

^(MHMntMr^MitbM  Mitto9U|iM»Abfti»Wl»i«tti9il»3JMliBd^ 
adi  of 
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richti^  voaUy  IB  tfaift  iskitaooey  opcme  to 


Oo  die  other  handy  the  cadr  object  I  Goald  fasve  io 
tiooiog  the  iDJoDCtioo  woold  be  to  prated  the  propoij, 
thst  tt  W  %mjf  to  prevent  iu  being  expoiicd  to  anj  daiyi 
fioatheact  propofed  tobedoDe.  NovldoBOtfind^tHi 
looking  through  the  affideriti,  that  anj  danger 
to  the  property  in  question.  105,OOOiL  iss  a  large 
of  money ;  but  the  case  is  not  put  opoo  that ;  it  is 
put  npon  the  ctreumstanee  of  there  being  any  diger 
firooi  the  mode  in  which  the  property  is  intended  to  be 
dealt  with;  and  althoogfa  tlje  property  be  nortgagedg 
the  mortg^ee  money  is  to  be  iuTested,  and  the  perioas^ 
whoerer  they  may  be,  who  are  hereafter  to  adminisler 
that  property,  will  have  the  property  in  mortgage^  nr 
will  have  the  mortgage  money  in  their  possession. 

Balancing  the  inconveniences  which  would  arise  from 
oontinning  the  injunction  and  from  disMlving  it,  I  shoold 
unquestionably  run  much  greater  risk  of  doing  mischieF 
by  continuing  the  injunction  than  I  can  do  harm  bf 
dissolving  it.  I  think,  therefore,  exercising  the  discretion 
which  is  vested  in  the  Court  in  cases  of  this  kind,  that 
my  proper  course  is  to  dissolve  this  injunction.  I  am 
indooed  to  adopt  this  course  by  a  desire  not  to  exdudo 
those  who  have  taken  these  proceedings  from  putting 
the  property  into  the  state  in  which  it  must  estisC 
before  the  question  between  the  parties  can  be  pro* 
perly  decided.  I  wish  to  guard  myself  against  beiM 
supposed  to  sute  any  opinion  as  to  the  propriety,  meafcl^ 
ing  thereby  the  legality,  of  that  which  the  corporation' 
of  Liverpool  propose  to  do,  —  for  that  their  m6thrte 
and  object  are  laudable  nobody  can  dispute ;  but  I  db 
not  think  it  is  proper  to  prevent  them  from  taking  stich 
a  course  as  wiU  enable  them,  or  those  mterested  m  lahat  - 


««'^: gWW»<^^ W  W^y obtawdjf  and,  jc?#jq,^a, J^j^Q^p^n^lW}    '**"*^ 

duty  o^f)^^^Q^\^rti*tff,iff^i^i{k^  ifyf^f¥iiw <»«)tUM  tKw 
quiring  notice  to  be  given,  was  the  allegation  that  the 

ll^fibtdi  f^lAhe'i<«ejif«r,iri^f^,.,^Th§n«9W#Yi^iAlfld 

a«rtepiei)fe,jiHij«j;^iW»|eirt[H'i*hjtbf  ^I>r#f^0«a(i$i^>Wp4^ 
I^jc^^ly)  Oft^,;n§g9ii^jng,.Ahe  (foflts^tli^;,th^clBft§y(§«, 

li»^  ,»{Wh^-^  few  cfiqs^iiiW<i|fiiVmi  §w*  *»  '*i»ftj^i2 

^q  n»l<;  tilticfjlf^  HB<^y»9^»IP  jlm;^Ha>^Mft  Y:i^h>tbitG 

^«ol»'^ii»W4ftWlCftf9fli  bfi^;*^jcfl^  -Gqw^r}  <*9i  ^ttft^liQQn 

^\l^f/fS9im\A\  i^rii>%&  .ftftfilf <JRiynSTK«»WyWbcl>Px'> 

\Sfft^  L  P  raised. 
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^  I'BSS.        raised,  as  to  the  propriety  of  the  order  then  made. 

-jj  motion  presented  a  case  of  the  purposed  application  of 

Attornkt-     funds  to  objects  not  provided  for  by  the  statute,  and 

Geni^ral      ^^  intention  of  carrying  that  purpose  so  immedtately 

•Tbe*Jibjar  of  into  isxecution  that  it  would  be  dangerous  to  wait  until 

iMitice  could  be  given. 

It  was  said  at  the  bar  that  the  Court  had  no  joili^ 
diction  to  interfere  in  questions  of  this  sort;  and  a  cud 
in  Jnshnther  {a\  which,  I  believe,  has  been  over-ruled 
as  often  as  it  has  been  considered,  was  cited  in  support 
of  that  proposition.  It  has  become  the  invariable  prac- 
tice  when  any  act  involving  breach  of  trust  is  intended 
to  be  done,  though  not  in  its  consequences  irremedi* 
able,  —  where,  for  instance,  trustees  contract  to  sell^ 
without  proper  care,  or  in  a  way  wliich  the  piarties  in- 
terested consider  inconsistent  with  the  trust,  to  apply  to 
the  Court  to  prevent  them.  The  case  cited  would  go  to 
this  extent,  that  the  Court  ought  never  to  interferew 
Parties  might  deal  with  the  property  just  as  they  pleased* 
and  while  the  suit  was  pending  no  new  right  could  be  ao* 
quired.  Without  adverting  to  more  recent  authoritiea 
or  to  modern  practice,  the  case  of  Ctniis  and  Marquis 
of  Buclcingham  (i),  and  another  in  Vesey  (c),  prove  that 
such  is  not  the  practice  at  least  of  this  Court,  whatever 
may  be  the  rule  in  the  Court  of  Exchequer. 

It  was,  therefore,  quite  of  course  to  grant  the  inJAOc- 
tion.  A  very  wholesome  rule,  it  is  true,  has  been 
established  in  this  Court ;  that  if  a  party  comes  fot  an 
ex  parte  injunction,  and  misrepresents  the  facts  of  the 
case,  he  shall  not  then  be  permitted  to  support  the 

injunction 

(«)  Ptahl  V.   Fpwler,  2  Anst.  {b)  zV.^  D.  168. 

54p,    .    .  \c)  Echliffv.  Baldwin^  \B  Vet. 

S67. 
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injunction  by  shewing  another  state  of  cirGumstaocet        183^* 
m  which  he  would  be  entitled  to  it:  because  the  juris-     ^ .  #«; '^. 
diction  of  the  Court  in  granting  ex  partt  injunctions  is     ATToaHesfc 
obviously  a  very  hazardous  one,  and  one  which,  though      veneeax. 
often  ttsed  to  preserve  property,  may  be  often  used  to  the  The  Mayor  xif 
irijury  of  others;  and  it  is  right  that  a  strict  hand  should         «"'»«>^ 
be  held  over  those  who  come  with  such  applications.  The 
objection  here  taken   is,  not  that  the  facts  were  not 
stated^'  but  that  the  whole  law  was  not  stated ;  that  k  to 
say,  that  the  attention  of  the  Court  could  not  have  been 
called  to  certain  provisions  of  the  act,  which  would  have 
presented  a  different  view  of  the  case  to  the  mind  of  th^ 
judge*     If  fault  is  to  be  found  with  any  one,   it  is,  I 
am  afraid,  with  the  Court,   which  is  bound  to  know 
every  clause  in  every  act  that  ever  passed,  —  a  degree  of 
knowledge  hardly  to  be  hoped  for.     I  never  heard  the 
rule  carried  to  this  extent,  that  the  party  applying  is 
bound  to  lay  the  whole  law  before  the  Court.     I  do  not 
find  that  any  mis-statement  or  omission  of  any  important 
facts  was  made  on  the  present  application ;  nor  am  I  at  all . 
liware,  if  the  whole  law  of  the  case,  as  far  as  it  can 
be  collected  from  the  act  of  parliament,  had  been  brought 
under  my  view,   that  upon  the  statement  in  the  affi- 
davit  that  the  Defendants  were  immediately  proceed- 
ing to  act,  I  should  have  thought  this  a  case  in  which 
it  was  expedient  to  permit  the  Defendants  to  go  on 
until  an  opportunity  was  given  to  have  the  matter  fully 
heard  and  discussed. 

I  have  nothing  to  do  with  any  feelings  which  may 
be  excited  in  Liverpool  on  the  subject;  the  Court 
can  only  look  to  the  question  as  a  matter  of  pro- 
perty, and  as  a  matter  of  property  this  is  the  most 
innocent  injunction  that  could  possibly  be  granted,  as 
indeed  is  proved  by  the  fact  that  Defendants  have 
waited  fourteen  days  before  they  applied  to  dissolve  it. 

They 


4 
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1835.        They  will  still  have  ample  time  to  carry  into  effect  the 

j^  '         plan   which  they  have  aclopteciy  and  which  they  have 

Attorney-     adopted  from  very  goc»d  motives.     Whether  they  have 

a  ri;rlil  to  carry  it  nito  effect  it  is  not  now  my  uiteniion 

The  Mayor  of  to  determine  j  my  objeci.  being  lo  let  things  remain  as 

they  are  unt*il  this  important  question  can  be  regularly 
brought  on  for  solemn  argument  and  decision. 

In  many  cases  the  Court  feels  that,  by  granting  an 
injunction  ex  parif^  it  may  be  doing  an  act  of  extreme 
injustice.     The  party  ar^ainst  whom  such  an  injunction 
is  granted  may  possibly  be  exposed  to  very  great  injury 
*"- ' '  *  by  the  order  being  enforced ;  but  when,  as  here,  the 

injunction  is  to  prevent  an  alteration  in  the  state  of 
property,  to  prevent  the  corporation  seal  from  being 
put  fo.secoritfes  until  an  opportunity  isAfibrdecI  of 
having  the  matter  fully  discussed,  it  is  not  in  point  of 
property  an  injunction  which  can  occasion  any  mischief 
whatever. 

Under  these  circumstances,  although,  exercising  the 

'■•  •      discretion  vested  in  the  Court,  I  consider  it  my  duly 

to  dissolve  the  injunction,  I  do  not  think  that  a  case 

is  made  on, which  I  can  dissolve  it  with  costs.     Tli4 

order  therefore  will  simply  bey  thai  the  injunction  be 

.    dissolved^ 


•■^v. 
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■  I 


'.    * 


1835. 

DEVAYNES  v.  morris.  Dec.  1,2. 

1836. 
April  23. 

Lf/JLLIAM  DEVAYNES  the  eWcr  carried  on  bu-  In  the  answer 
rr  •_,.!_•        VI-  ^  1  to  a  bill  filed 

sioess  m  palrtnenaiip  with  foar  otiier  persons,  up  to  revive  a 

to  the  time  of  his  death,  which  look  place  in  the  yenr  1809."  •"*^»  ^'"^  ^^, 
M  n      X'     1      %    f    r  .        II      proHccutcthe 

After  his  death,  his  four  surviving  partners  continued  the  decree  made 

business,  without  settling  any  accounts  with  his. estate,  j^^^^i^'S* 

or  paying  off  the  creditors  of  the  old  firm,  and  in  that  not  entitled 

state  of  things,  they  became  bankrupts  in  1810.   Lestock  pia^tTff*,  ^ 

Wilsan^  John  Man  is,  and  Joseph  Darin  were  chosen  their  "?•>'  ^  reirive 

and  prosecute 

assignees.  the  decree, 

by  stating 

Devotees  the  elder  had  devised  all  his  real  estate  to  existed  at  the 

three  trustees,  Samuel  Pepys  Cockerell,  Frederick  Booth,  j^^e^^^® 

and  which  has 
arisen  since; 
and  such  matter,  if  stated,  is  impertinent. 
When,  after  a  decree  for  an  account,  the  suit  has  become  abated,  a  Defendant 
who  b  interested  in  the  account  may  file  a  bill  to  revive  the  suit  and  prosecute  the 
although  he  could  not  have  filed  the  original  bill. 

Vol.  I.  Q 
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and  mUiaxi  SMe^  in  tn:^  .'^Lkct  lo  certaia  ■nMiitirt) 
lor  fak  icia  JfBIicm  Deza^c^t  xbe  TOBD^Ter,  tbr  lifis^  with 
mn  equiubSe  remainder,  ucder  vbich  his  grandsoOy  fVS* 
Uam  AnguM  Dccaynn^  becune  ieoant  in  tail.  He  had 
bequeathed  the  reiaidue  of  fai»  personal  estate  to  the 
same  truittees  upon  sach  tra»u  as  wocud  best  aad  nearest 
eorrcspood  with  the  trusts  he  had  declared  of  his  real 
estate.  He  had  appointed  Ccckenu^  Booik^  and  XMe 
his  executors. 

In  the  year  1811,  Cocierell  and  Booths  as  execotoiBy 
instituted  a  suit  agaiust  ike  assignees,  for  an  account  of 
the  share  of  Devayia  the  elder  in  the  capital  of  die 
partnership,  and  of  advances  made  by  bim  to  the  finn 
during  his  lifetime.  This  suit  was  called  CockrreU  Y. 
WiUon.  In  the  same  year  1811,  the  aasif^ees  instiiuled 
a  suit  against  the  executors  and  the  parties  interested 
under  the  devises  and  bequests  of  the  real  and  penonal 
estate  of  Deiayne^  the  elder,  for  contribution  out  of  his 
separate  estate  towards  the  payment  of  the  debts  of  the 
copartnership.  This  suit  was  called  ffiiton  t.  AbMr. 
In  June  1813,  a  decree  was  made  in  the  cause  of  Cocir- 
rell  V.  Wilson^  directing  the  accounts  prayed  for  in-  thftt 
suit,  and  in  July  1814  a  decree  was  made  in  tbecauae  of 
tVilmn  V.  Kobie.  The  two  suits  of  Cockerell  v.  WUmm 
and  Wilson  v.  Noble  were  subsequently  consolidaledi 

In  the  year  1818  William  Devaynes  the  younger  died, 
leaving  his  son,  William  Angus  Decaynes^  surviving  juBi. 
In  the  year  1821,  Lesiock  Wilson^  one  of  the  assignees, 
died,  and  administration  to  his  effects,  with  hi^  will  an- 
nexed, was  taken  out  by  his  son,  Lestock  Peach  WiUom 

In  the  year  1825  a  bill  of  revivor  and  supplement 
was  filed  by  Cockerell  and  Booth  in  the  consolidated  suits 
of  Cockerell  v.  Wilson  and  }Vihon  v.  Nobler  in  Which  biR  it 

was 
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was  stated  that,  under  orders  made  in  two  other  causes 
of  Deoaynet  v.  'Noble  and  Baring  w.  Nobler  a  sum  of 
97)712/.  65.  5d.  had  been  paid  out  of  the  separate  per- 
aoDal  estate  of  Deoaynes  the  elder,  in  discharge  of  the 
joint  debts  of  himself  and  his  four  partners,  but  that,  ifi- 
asmnch  as  the  assignees  had  received  assets  of  the  joint 
estate  of  the  five,  more  than  sufficient  to  pay  the  debts  due 
ifom  the  firm  of  the  five^  at  the  time  of  the  bankruptcy 
of  the  four,  which  assets  had  been  misapplied,  the  said  sukn 
of  27,712/.  65.  Bd.  ought  to  be  repaid  by  the  assignees  to 
the ^ecutors  of  Devaynes  the  elder;  and  it  was  priiyed 
tbirt  the  proceedings  might  be  revived  against  LeHtoek 
Peach  Wiboih  and  also,  amongst  other  things,  that  tan 
aocotmt  might  be  taken  of  the  joint  property  of  'ike 
five^   possessed    by  the   assignees,   and   that   the  sdid 
arntt  of  279712/.  6s.  5d.  mi^ht  be  repaid   to  tho  ^- 
ecntors,  by  Morris  and  Dorin^  the  surviving  assijgneiis, 
out  of  such  joint  property,  or  else  by  them  personally, 
mod  by  Lestock  Peach   Wilson^  out  of  the  assets  of 
Latodc  Wilson  :  and  it  was  also  prayed,  that  if  Letfcek 
Peach  Wilson  should  not  admit  assets  of  his  fath^rv'th^n 
tbe^  nstial  accounts  of  his  father's  personal  estate  should 
hb  taken.     By  the  decree  in  this  last-mentioned  cause, 
which  was  called  CockereU  v.  Morris^  in  April  1805^  it 
was  Offered,   that  the  decrees  in  CockereU  v.  WUson^ 
and  Wilson  v.  Noble^  should  be  carried  on  between  the 
parties  to  that  present  suit :  and  accounts  were  directed, 
let.  of  the  joint  estate  of  the  five,   possessed  -  by  the 
aarignees;  2dly,  of  the  joint  debts  of  the  five,   paid 
mrt  of  the  separate  estate  of  Deoaynes  the  elder 9  Sdly, 
of  the  joint  debts  of  the  five  paid  by  the  assignees ; 
4Cbly)  of  the  surplus  of  the  joint  estate  of  the  five; 
5thly,  of  the  joint  estate  of  the  four,  possessed  by  the 
Miignees;   6thly,  of  the  joint  debts  of  the  four,  proved 
under  the  commission;   7thly,  of  the  clear  surplus. of 
llie  joint  estate  of  the  four;  8tbly,  of  the  sepaiate 

Q  2  estates 
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l8S5j>        estates  ef  tlie  fbar,  po»esied  brthe  uagnees;  9di 
j--  '  '^     tlie  %ep^rMtt  ddiU  of  the  fiKzr,  prored  nftder  the 

mmiaa.  All  farther  directions  mtrt  rocrred.  To 
tliu  nut  c(CoclmB  r.  Morris,  WzBiam  Jm^ms  Dl  >iijt I 
vu  a  deCendaoL 

The  exteator  Xoile,  who  was  one  of  the  snirnri^g 
paiftDers  of  Deanptes  the  elder,  died  before  cidier  of 
fen  oo-ezecators.  lo  J//fy  18^,  Cocker^M  died.  In 
Fdmuary  1851  Donn  died:  aod  id  May  1831  AaoCA 
'died,  hariog  devised  and  beqoeatbed  all  the  rendoe 
oThts  real  and  personal  estate,  indoding  estates  hdd 
upon  trust,  to  his  widov,  Anna  Maria  Booikj  and 
haiTing  appointed  her  and  three  other  persons  executors. 
Sftie  did  not  prove  the  will,  hat  it  was  proved  fay  the 
ochelP  Ybree  executors.  An  official  assignee  was  after- 
wards' appointed  of  die  bankrupts'  estate. 

In    December  1854    the   personal   representatives  tlT 

Boolhj  who  had  been  the  surviving  executor  of  Dexxyma 

the  doer,  not  having  revived  the  suits,  or  any  orthem, 

a  bill  of  revivor  and  supplement  was  filed  by  WittiUH 

Angus  DevayneSf  who  was  an  infant,  praying  that  the 

suitibf  Cocierettr.  WHum^  Wilsm  v.  KdUe,  and  Coeterdl 

'ir,^  Marrisj  and  the  decrees  and  proceedings  in  them 

which  had  becoBAe  abated,  ought  be  revived,  and  that 

the  Plaintiff  might  have  the  same  benefit  of  such  saili^ 

'^bceees,  and  proceedings,  as  well  against  \tbe  personal 

irvpresentetives  of  Boidhy  Dorim^  and  Lestock  WiUofh^^ 

,ai0o  against  the  devisee  of  the  real  and  personal  eMriie 

'C&iBooA^  and  the  official  assignee,  as  if  they  had  ori- 

gbially  been  snade  parties  to  the  same  suits,  and  that 

^the^accounts  and  inquiries  directed  by  the  said  decrees 

or  orders  might   be  carried   on  and  prosecuted,  and 

that  Lestock  Peach  Wilson,  and  Charlotte  Dorin^  the 

administratrix  of  Dorin  the,  assignee,  might  admit  assets 

of 
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of  Lestqck  Wilson  and  Joseph  Dorin  respectively,  suffi-       ^^^^ 

cient  for  the  purposes  of  the  suit ;  or  that,  if  necessary,  sJ^V^^ 

accounts  might  bje  taken  of  the  personal  estate  of  Les^  "■- '  ^^;  ^ 

tock .  Wilson  and  Joseph  Dorin :  and  also  that,  if  necessaryi  ^a ao% 
a  receiver  might  be  appointed  of  the ,  real,  ^^ites  pf 
Devaynes  the  elder. 

T         .  ■  •'  .  i'f 

■    ■  ■  ■  ■  •  '         ■  .    ■  .■-"'       J   .'.'_•■        / 

The  Defendant  I^eslock  Peach  Wilsotu^hy,  his  answer 
to  thb  billy  insisted  that  the  Plaintifl^  JVillUfm  Angta 
Devaj/neSf  was  not  entitled  to. have  ^e  suits  and  pr^- 
c^cflipgs.. revived,  or  to  prosecute  them  against  him^ 
aD4  went .  ipto  very  long  statements  in  support  of  it^is 
pptdtipo^  >To  all^  these  statements^  the  na^ur^  of  which 
i^.^c^ibed,  in  the  Lord  (^bancellorfs  jiidgmept^  th^ 
FfaintiCi^cepted  for  impertinence;  th^  Master  jr^^r^ 
tb^  ^i  impertinent:  exceptions  were  then  taken  /^ 
the  Master's  Eeport,  .and  w.^e  allowed  by  the^Vice 
Chancellor.  The  Plaintiff  now  appealed  Trom  iiis 
HQ»pr!^/^cision,  r^     -T 

:>:v^::'^  '■■■■.■  ■'     -  ■    !  ^-'l    r/Jw    i^^c^S 

.^J^O^ca^  ifras  argued  bc|fore .  Lprd^  .Commissioneji^ 
PjsiSff^fndBqsMjuei..  ^.,  :  ..,  r:---  . -.  T,  rfvj  ^ 

.v.^^Vfco^  and  Mr.  Skar^e^  insi^port  of  tbeap^al,. 

'  'Afti^  d3ttcri?e  a  Defendant  may  mive  BswviL^as  « 
PfoiiUift  Nfew facts  danrtot/  be  intrcwliiced  mto  toiir- 
J#^  ^O'A  'bill  of  revivor;  'Nanney  y.  Tbttjf^X^,  ^^In 
jnigj|feg^%;''B^M  (A),  ^hi<^h  was  a  case:  very  iilMi>die 
f  r^fmt,^1Sff  JO /.^m^A  said, '^  The  IJribcifde  <m  whkpil 
^lt0ce^ii«,th|Eit  nothing  (Might  to  remain  in  thei^naipir, 
«Kce^  that'  which  is  called  for  I7  iH^  laffl,  <ir  «k>aU 
'bli'^nisiMfrial  to  die' defenccv' with  referbnoe  ladi^!onl;r 
olf  dfeCr^  whi(ih  cnaybemi^eon  thebilfc^'  Thisansvifr, 

^'</    •'•'•     .  •-'tbcrefofr, 


o  1- 


'  (flj\l  I  Price,  117.  t*)^^*^.  *  -%/«^t  ^;' 
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thereforep  ia  impertinent,  in  so  far  as  it  brings  fbrvard 
a  case  which  can  have  no  effect  upon  the  order  of 
revivor/'  A  I^fendant  who  wishes  to  insist  that  the 
Plaintiff  in  a  bill  of  revivor  is  not  entitled  to  revive 
must  do  so  by  pica  or  demurrer;  Natmey  v.  Toihff 
Harris  v.  Pollard  (a),  LrsU  v.  Bridgnum  (6),  Codringltom 
y.  Hoylditch.  (c) 

l^.  Kindersley  and  Mr.  Purvis,  in  support  of  the 
Vice  Chancellor's  order. 

It  is  competent  to  the  Defendant  Lestock  Peach  Wibon 
to  insist,  by  his  answer,  that  the  Plaintiff  in  the  bill  of 
revivor  is  not  entitled  to  prosecute  the  decree  against  him. 
The  mere  order  of  revivor  leaves  the  cause  just  where  it 
was  before  the  abatement.  If  the  cause  is  confined  to 
mere  revivor,  it  requires  no  setting  down ;  but  when  a 
party  to  the  suit  asks  to  prosecute  the  decree,  the  cause 
must  be  set  down,  although  it  may  be  merely  projbrwuiu 
The  present  cause  must  be  set  down  for  hearing.  The 
matters  stated  in  the  answer  will  be  questions  at  the  bear- 
ing; and  it  is  necessary  that  they  should  be  put  in  issue 
by  the  answer,  in  order  to  entitle  the  Defendant  to  ghre 
them  in  evidence  at  the  hearing.  The  Court  will  not 
now,  upon  a  question  of  impertinence,  say  that  the 
Defendant  shall  not  be  at  liberty  to  insist,  at  the  hearing, 
that  the  Plaintiff  in  the  present  bill  shall  not  prosecnte 
the  decree  against  him.  Anything  which  may  be  ma- 
terial, even  upon  the  question  of  costs,  is  not  impeiti- 
nent.  The  Defendant,  Lestock  Peach  Wilson^  will  have 
a  right  to  contend,  at  the  hearing,  that,  although  the 
Plaintiff  may  be  entitled  to  a  decree  to  carry  on  the 
accounts,  he  is  not  entitled  to  have  a  decree  to  charge 
him,  L.  P.  Wilson  J  personally.  If  this  can  be  con- 
tended at  the  hearing,   the  same  proposition  may  be 

stated 

(a)  5  P.  W.  J48.  {h)  2  Sim.  46^.  (c)  5  ^m.  S86. 
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sirtfid :  in  tlie  answer,  mth  Ae  grouBtls  npoa-  ivbich> 
ib'isvMi  be  *sappoiifeecL  -If  it  is  ewen  possible  that  any 
otker;  order  than  the  mere  order  of  revivor  can  be 
made  in  this  oase^^  the  Defendant  is  entitled  to  state  in 
his' '  aiiswer  all  that  he=  has  stated.  JV^gslaff^  w  ^Bn^an ' 
and  Jfannej/  v;  Toity  were  bills  of  revivor  merely,  bnt 
this  bill  is  supplemental  also.  The  present  Plaintiff 
can  not  file  a  bill  of  mere  revivor,  because  he  did  not 
befbre'^ustaih '  th^  sanie  tbarktW  in  tlie  snit  whick  he 
naw  seeks  to  sustain.  He  was  brought  before  the  Coart 
ia.l^^siiit  of  Cock^eii  v.  Afonr/s,! merely^  as  a  person 
iq$efe9te4<in  ^h9  ris^d  estaie*  <   • 

t  ^l^^rPriginpl  doctrine  c^-Vhe  Court  was,  4hat  altliougki 
h^vt^^^H^^  tha  jPlaintiff  oould  qQvive> .  yet  after  deoreei: 
^^n^nv^^  of  the:. decrea.  could.be  obtained  only  bgr 
a.^^ff^fc/^m^  i>wm  vw  AU€n*{a)Tht  present  jbiU.. 
is,^^;(.ta..l^U:  of  vevivor,  but;  an  original  bill  in  the. 
n^^l^e  of,a-<biU  of  revivor,  which  is  very  difierent,  and 
eal|'^J|^4^  tPUNW^ff  to  a  parallel  -  decree  unless  cause  ia 

Iij^np^  <^^;ap« j^JlEaem^nl  in  a  snit  with  respect  to  per^' 
s<)mf^ji|3i.,an^^4V^QCulQr  oc  adouaistratoir  only  can  fileii< 
prjf^i^^laill  pf  reviyor^(«)    .The  pnesent. Plain tiff>  i»noot' 
file  ^4f^^.  bill  of  revivor,  for  he  is  not  the  legal  per«> 
sc^^^j{!^r^sepjtal)iv^  of  .the.  deceased  Piaintiflb» 

^I^M^i^^f^  not.ientitlcid^iaB  a  n^itter  of  course,  be» 
^^S^l  'ffivi^.'^  /R^^^y  v^' ^^  ^^^^  to  file  a  bill  cf  revivor 
^flni^'fii^nfi^^^^Pd^'^^  b^ween.whom, and  himself  no 
is^  ^^  b^^lP^JQJnedfT  There,  is  na  abatement  as  between 
tl^.^^  cp»defeo43nts,  of  whom  one  files  the  present 

bUl 


.1 


■-"P.ni* 


^)  t  V^rm  4^6.  and  see  Ld.         (c)  2  Eq.  Ca,  Ah,  2.  pi.  2.  7., 
il«iMiPL  69. 4th  ed.  and  1  Eq,  Cat.  Ab,  S.  pi.  1. 

(b)  ^  Eq.  Co.  Ab.  2.  pi.  7.  Ld, 
Redesi^JVl/fu   ^ 


Q  4 


2S»  CASES  IN  CHANCERY. 

bill  against  the  other.     No  decree  has  ever  been  mad^ 

between  them.     The  death  of  the  surviving  execut6rx>f 

V;'"       Devm/nes  has  caused  an  abatement,  but  that  circum- 

MoBiM.       stance  does  not  give  the  Plaintiff  in  the  present  bill 

any  right  of  revivor,  or  of  scire  facias  (according  to  the 

old  doctrine)  against  a  co-defendant.   The  present  Plain* 

tiff  could  not  have  himself  obtained  one  of  the  decrees 

which  have  been  made  in  these  now  consolidated  suits ; 

but  is  he  nevertheless  to  have  the  benefit  of  these  decreet 

by  means  of  a  mere  common  order  to  revive  ?    To  the 

siiit  of  Cockerell  v.   Wilson  the  present  Plaintiff  is  no 

party.     He  could  not  have  had  the  decree  made  there. 

The  executors  might  have  released  the  whole  matter 

since  that  decree.     The  Defendant,  Lestock  Peach  fVil^ 

soHj  has  had  no  opportunity  of  putting  the  facts  in  issue 

Ijetween  himaelf  and  the  present  Plaintiff    The  only 

Mfiu^  in  which  this  Defendant  has  hitherto  been  inter^^^ 

has  been  one  between  himself  and  the  executors...  The 

circumstance   that  the  Plaintiff  is  an  infant  does  not 

deprive  the  Defendant,  L.  P,  Wilson^  of  the  right  to 

make  the  defence  which  he  has  made ;  Brooke  v.  Jj^d 

Hertford*  {a)      In  a  case  of  simple  revivor,  the  only 

question  which  can  t)e  raised  upon  the  record  is  as^lo 

the  identity  of  the  parties,  {b) 

The  present  Plaintiff  has  no  right  to  stand  in  the  place 
of  the  executors.  He  represents  only  the  residue  of  tiieper- 
sonal  estate,  which  n^ay  be  eventually  nothing,  and  which, 
at  all  events,  is  an  equitable  interest  only.  Supposid^ 
that  since  the  decree  was  made,  the  present  Plaintiff  bed 
parted  with  his  interest,  could  not  the  Defendant^  L*'^. 
fVilsofif  in  answer  to  the  bill  now  filed,  put  on  record  ^iM^t 
the  Plaintiff  was  no  longer  entitled  to  the  benefit  of  the 
decree?  It  will  be  necessary  for  the  present  Plaintiff  to 
go  to  a  hearing  and  to  get  a  decree  upon  this  bill :  he  will 

have 

(a)  2  2\  W,S19.  {b)  Ld.  JRedetd.  PI.  69.  4th  ed. 
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bave  a  decree,  for  ihe  first  tiipe,  against  the  official  lu^ 
sigaee :  he  cannot  have  the  receiver,  for  whom  he  prajrss 
without  a  hearing  and  a  decree.  On  the  hearing  whiqh 
will  thus  be  necessary,  the  Defendant  may  make  .^ 
same  defence  by  his  counsel  which  he  has  now.  mad^ 
by  bu  answer. 

'•  .  .  '  •  ■  1  ^ 

If  ^ this  were  a  mere  bill  of  revivor  by  a  personal. pe^ 
presentative,  the  Defendant  would  be  entitled  .to  p^t  op 
the  record  matter  which  has  occurred  since  the  decree,  w^f 
made.  The  present,  however,  is  a  bill  in  the  nature  of  a 
biU  of  revivor,  to  which  defence  may  be  made. by  answef 
as  .well  as  to  an  original  bill:  Dunn  v.  Allen,  (a)  .    -.  -y 

,.  Uv.  Jacob,  in  reply.         ^  .,    j..,   ,.,i  .;,,, 

' -A  Defendant  is  not  entitled  to  take  advilfiia^^^dile 
JMMktestal  appointment  of  M  official  araigne^^'  in-  dvd^ 
lo'make  an  entirely  new  ddetice* 


.'Jii  • '  ■  '         .  '    ■   ,  1  •  .■  f  i.  . 


^    - 


'   ir-4he  present  Plaintiff  is  not  tMitled  to  revive^- the 

'Italenrdant  should  have  demurred^  or  stioold  obje«C>  to 

''the  revivor,  at  the  bearing,  on  the  merits.    Wheit  a  .pavty 

~#fafb  has  the  same  rights  as  a  party  who  was  plaintiff  In 

a  suit  which  has  become  abated,  proposes  to>«avry  «dn 

the  suit,  a  new  defence  is  not  on  that  account  to  be 
'irfiade.    The  present  Plaintiff  is  interested  in  the  ac- 

wiiaiB  directed  in  the  suits  now  sought  to  be  -revH^d, 
'M«  otAj  because  he  is  residuary  legatee,  but  ak6  be^Mise 
silMPr0al  estate^ -of  which  he  is  tenant  in  tail,  is  liable  to 
^>mAA  good  any  deficiency  of  the  personal  estate.  >^e 
'^roseat  bill  is  a  pure  bill  of  renrot  BBkg^&Mt  Le^Mck 
f^^PeOdk  WiUon.  :  .vrv.:  *. 

■lU    :"(..■  '  ■  ■.'■■•    .j.Ji!iJ;  '■;    •    f^g 

J  \l.  ..  '•  ■  ■    -       .  •  ■■■■•: 

(a)  1  Fern,  426, 
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(biviiuu        The  point,  tfaougli  ooe  of  pleading  onlr,  is  of  modi 
i^^i^       inportaoce  to  the  practice  of  the  Coon. 

J^  t7.  lHh  Lordsfaip  then  stated  the  history  of  the  difleicnt 

suits  sod  proceedings,  down  to  the  decree  in  Cocterdl  r. 
Morrisj  and  then  proceeded.^ 


The  decree  so  made  in  CodtereO  t.  Morris  was  mide 
in  a  cause  in  which  the  present  Plaintiff  was  a  Defendant^ 
and  it  was  a  suit  to  cairv  on  and  to  obtain  additional  rdief 
under  a  decree  made  in  two  consolidated  suits,  in  one 
of  which,  namdr,  Wilson  r.  Koblej  the  present  PiaintilPa 
father,  in  whose  place  he  stands,  was  a  Defendant,  and  the 
Defendant  WUsom^s  father  was  a  Plaintiff  as  assignee.  The 
qaeslioB  in  that  suit,  and  under  the  decree  of  1895,  was, 
whether  Dewymtf  estate^real  and  persona),  was  tocontfi- 
bute  more  to  the  pajrment  of  the  creditors^  as  contended 
in  Wilsmi  ▼•  NoUe^  or  whether  it  bad  not  already  paid 
too  much,  and,  therefore,  was  entitled  to  be  reimbursed 
o«t  of  tile  property  of  the  bankrupts,  or  by  the  assignees^ 
who  are  alleged  to  have  misapplied  Devayne^  estate^  or 
by  their  representatiTcs. 

Devaynes^  the  present  Plaintifl^  as  derisee  of  the  real 
estate^  is,  bejrond  all  question,  interested  in,  and  a  proper 
party  to^  these  accounts  and  inquiries. 

This  bill,  filed  in  the  name  of  the  infant  Deoaynes  M 
interested  in  the  accounts  directed  by  the  decrees,  all^;e9 
that  the  representatives  of  Bootkj  who  survived  Cbckerdl, 
and  so  was  the  surviving  executor  of  Deoaynes^  have 
not  taken  any  proceedings  in  these  causes,  although 
Booth  died  in  1831 ;  and  it  therefore  prays  that  the  former 
proceedings  may  be  revived  and  carried  on  against  the 

surviving 


d    •< 
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surviving  parties  to  the  former  suits^  and'th^n^tiF^pftrties        llftM. 
wbp  have  becoiae  necessary  in  consequwci»  of  dea^sw'  |So     l>,'i^^ 
&r»  it  is  a  pure  bill  of  revivor  and  supplenept,  b^  a*  J^  «.  .. 

fendant  interested  in  the  accounts  directed  by  the  decree,       Mouw* 
to  cariy  on  tbe  decree  in  a  suit  become  defeqtfve  bp  ct^otfa ; 
but  it  alaio  prays  that  Lestock  Peach  WiUa^,m9y,i»iim}^ 
assets  of  his  father  to  answer  the  demi^nd  jaade.  ,  Thv 
I  think  was  irreguUr,  because  the  same  thing  had  been 
pray^  by  the  bill  of  Cockei-cU  v.  Mmrk  m  1^93|  aodfby 
tbe  d^ctte  in  1825,  after  directing  inquiiies  for  tbeipurn 
ppse  of  ascertaining  what,  if  any  thing,  was  due  froiB:  the 
est^^  of  IfCsioci  WiUotiy  further  direotipns  wereireservpflf 
ThJiB,  however,  is  not  the  objection*  takeu.hy  the  .Pe^ 
fendant;  b^t  he  has  put  in  a  very  Ipog  answer,  cv^t> 
sisthig  of  Aot  less  than  121  office  copy  pf4{e£f,ith^grf9ater^ 
p^;ofrvhich,  being  the  part  to  which  the  :8fsft  fywli^W 
e;KC^jiofM .  i|pply,  is  a  narrative  of  tbe  tranMCtiow  .in. 
tha,iHii^,  anteriox  to  the  filing  of  the  bUl  in  1898,  hyi' 
wibicb  th^  claim  was  made  against  the'  esttrte  oixLeei^b 
WUi^Ht  ■  ^e  assignee,  in  the  person  of  the  present  De- 
fis^dm^t  a»^hij  administrator,    I^  therefore^  any  ^  these 
tjq(iiisiiption»affi;:)rded  grounds  of  resisitance  to  such  elaiid^ 
they  ought  to  have  been  insisted  upon  as  the  Defendn 
antfa  answer  to  that  bill.    Whether  they  were  so  or  not, 
dpe^  opt  appear,  nor  is  ^^  materials  for^  as  tbet  decree 
of...Id^^.niade  in  that  cause,  stands,  the  M^  question  !% 
whether  the  present  Plaintiff  is  or  is  not  entitled  to  r^r 
store  the  causes  into  a  proper  state  to  prosecute  that 
d^p^s^^    If  the:  proceedings  which  took  plaoe  befonrtbe 
d^f;r^  of  1825.  afforded  no  defence,  to  the  bill  of  1829» 
ilia  evident  that  the  proceedings  subsaqueoit  totbat.time^ 
^^3^  are  stated  in  the  answer,  affojrd  no  reason  for  not 
PlfQf(9q|iting  that  decree.    These  subsequent  proceedings 
G{i|^i^>of  an  order,  giving  the  Master  liberty  to  make 
a. j^pai;ate  report*— of  an  appeal  in  Devajpia^  v.  NoUe 
and  Marffig  v.   Nobk^   which   was  dismissed  — -  of  an 

order 
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|««M  %H\\p\'  in  Imnkniptcy  staying  a  dividend  pending  the 
«i|4»«}a)i  mul  an  ortlcr,  after  the  appeal  was  dismissedy 
V.  K«i  uiM^^ii^M  tiie  dividend  —  o(  setreral  bills  of  revivor 

Mv^^«H-  ^^^1  ^^^>|Ucuktfiit  in  Deva^ies  v.  XoSlej  and  Baring  ▼• 
A'(a!C,  (o  us>»«  vU;  which  bills  the  present  Defendant  was 
A  ^K^v^  -^auU  %>!;'  a  supplemental  bill  filed  by  the  Plain* 
VUk'  ^u4  v>ihtf»  ia  lSi:^«  which  was  alterwards  dismissedy 
aiki  ih^  piFMenc  bill  died  in  lieu  of  it,  but  to  which  bill 
ibc  piii<;wut  IXeteiteiauc  does  not  appear  co  have  been  a 
p«M:iv>*  Lb«;  De(euuaac»  iudeed,  insists  that  the  order 
^H  vkbJiHssdJL  was  irrt^uiar,  buu  until  it  is  discharged, 
if^ikk  ui(i«N;uou  ouuiuc  t)e  urg^  widb.  eiiect;  and  if  he 
^%as  wvi  A  'Jai't\    :o  :be  iL'uuse*  he  cannot  object  to  the 

1  hu^c  ^«kmc  uiiuu^Q  lixe  statements  in  the  answer 
Um  Uw  (Mirp\i»e  sii  iiiewxug  ihac  ihe  Deuandaot  could 
iMl  ^N^«»ii>^  !)«  iMuentea  jy  pecmuting  od  ihese  state- 
mcu%^  iA>  >iaau  .it  iiis  answer :  jui  oie  real  question 
i\>  Ik  J«ctii«u  >^  ^%:it!Uier  .u  uie  an>wer  :u  a  bill,  the 
vji^<i  %i4  «%4iKii  «&  Lu  '^UHirie  I  D«!aiUiiaui  .o  carry  on  the 
:ii\{ui(tv:s  ukitnrtiM  jy  s  .:ecr!«e.  i  )e  tniuiar  lo  go  into 
;hc  rii«rH>  .*!  .iie  jr^tiuii  .Miise.  iiiu  u  ^^ndeavour  to 
>Mw  uuc  -Utt  pact;\  divuo-  suatu  inL  juuni  aut  to  beper- 
UMUM  ui  uer.vtf  luy  .Vfiienr  :r  wu  iucii  acuuunts>  — -  and 
iJamL  3r:<SL  atautev  ■yv^:^^  a'^^suix  jt  ^lu  :me  ihe  decree 
jciu     2z  .<  ^w,  CM   ;^.»:u'J  :i'  ^u  IT'eitfodant,  Let^ 

ic  FitSfZif.  ^l^cn^  v,iw  .:*».  :ji*iA?;!u  r'aiucif  has  no  in- 
K  A  itfM^,  fx  'jL»^,  liUvvL-uu  z^'S45VJL^  >v  :he  decree» 
cckj  uA  b'»  'ju:.  v:  ^  uit^*  '^»«<^  jie  j»  much  iBr 
ienttfid  43  buntt,  ac  j^siibL.  u*  lut  i>s5:u-TJC»^-  luc  he  is  the 
QVDor  <4  tias:  j'tau  trbXii'.ea,  w^nCL  i^£  :tK»M  :o  pay  the 
dcUs  of  Drua^hci  Ujt  t^er,  '*^.*o».-**«'i^^  s^f  his  title 
to  the  lesidoe  of  iLt  ptryi/L*^}  ;  xz^z,  lift  frwiu  question 
i%  the  extou  to  wbkij  iLa*  eiUi:^  i»  u>  ^le  .wX3i«^  and  to 
what  extent  ii  oaghi  to  bt  n^n^bi^rsed. 

Bcvond 


CASES  IN  CHANCERY. 


Wo 


Beyond  all  qaestion,  therefore,  he  is  properly  a  piniy 
to  the  accounts;  and  it  is  equally  cleat  that,  iiy'ttiifi 
practice  of  the  Court,  a  Defendant,  who  is  a  piarty  to 
accounts  directed  by  the  decree,  is  at  ilbetty,  i:ip)5n  tht^ 
suit  becoming  defective,  to  file  a  bill  for  the  pu^posi  6f 
restoring  the  suit  to  that  state  which  is  necessary  in 
order  to  the  due  prosecution  of  the  decree.  Had  the 
suits  become  defective  by  any  other  event  than  the  death 
of  all  the  Plaintifis  in  one  of  them,  the  Defendant^ 
Z>.  P.  Wilson,  would  not  have  been  a  necessary  party 
to  the  bill  for  that  purpose,  b£it  the  Plaintiff  might 
have  brought  the  proper  parties  before  the  Goutt  WitH-- 
Out  making  him  a  party. 


md. 


•-■^•■^^ 


It  is  said  that  this  Plaintiff  could  not  himself  have 
filed  the  original  bill.  That  is  not  so  dear.  ''>Aside- 
tisee  of  the  real  estate,  ^e  was  and  is  entitled  tofha^e  the 
pe^onftlty  properly  administered,  in  order  to  deaf  liis 
Mate;  but  the  right  of  a  Defendant,  after  a  d^ree  >iii 
which  he  is  interested,  to  revive  a  suit,  is  not  limited 
tb'cases  in  which  he  might  himself  have  filed  the  ori* 
ginalbiil. 


^  •  ■  1 


•  1 


'  The  sole  question  is,  whether  the  present  Plaintiff^is 
entitled  to  put  the  cause  in  a  proper  stute  to'caH^  on 
the  decree.  I  am  of  opinion  that,'  according  to  '4he 
practice  of  the  Court,  he  is  clearly  so  entided,  ivhfadttt 
ihy  reference  to  the  merits  of  the  decree,  or  of  the 
fttts.  It  follows,  therefore,  that  all  the  stateniienta  iii 
the  answer  as  to  such  facts,  proceedings,  and  merits  are 
ittetevant  If  the  proper  time  for  making  the  d^ertce  has 
Heen  permitted  to  pass,  the  omission  ciannot  be  suf>plied 
In  this  manner,  and  if  new  matter  has  arisen.  Varying  the 
situation  of  the  parties,  other  means  exist  df  britigihgit 
forward ;  but '  the  right  of  a  party  to  prosecute  the 
decree,  and  therefore  to  do  what  is  necessary  for  that 

purpose, 
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MM.        p«cpc«e»  caaaot  dtptmd  spoD  the  amk*  of  the 

1  jirxi,  tltertfcriy  of  opiiyoa  txai  UK  Msur«  repoit  «bs 
riglttv  aod  tiMt  die  escepckAs  taken  to  it  ooght  to  Isve 


J«ii./,,  19.  «.  EDWARDS  c.  J0NT:& 

The  oUifec  TX  ibe  year  1819,  John  Ka/kuMul  IfWiams^  beii^  in- 

five*(fart!«^  deUed  to  J/ary  Custanct  in  the  sum  of  300L,  g»ve 

before  her  her  a  bond  for  securing  that  sam  with  interest.     In 

a  meoon^  ^  y^EM*  ^^^^   ^  ^id  sum  of  500/.  being  still  due* 

dum,  not  together  wifh  an  arrear  of  interest,  amounting  to  tk 

which  wwk  §001  of  \20L  \I^  a  second  bond  was  given  bj  JmN^ 

12^^  3>  fViUi4MU  to  Mary  OisUmce,  for  securing  the  latter  mm 

which  fHir-       With  interest  thereon. 

ported  to  be 

an  MMcnmeDt 

of  the  bond.  The  whole  of  the  two  sums  of  300/.  and  12SL  ISs. 

•ideration  to    r^^n^ined  due,  npon  the  security  of  the  two  bonds,  at  the 

s  oerton  to       ^g  q[  |he  death  of  Maru  Custance. 
whom  the 
bond  WM  St 

dll'r*"'^*Th  ^"  ^'^^  ^^^*^  of  May  1830,  only  five  days  before  her 
circumttances    death,  Mary  Ctdstance  signed  the  following  indorsement 

Ilrtion  d?d"  not  "P^  ^^  ^^^  ^^  ^^^^'  "^»  ^^^  Cusiance,  of  the 
conttitute,  in    town  of  Abcrystimth^  in  the  county  of  Cardigan^  widow, 

the  clourt  "a^  ^^  hereby  assign  and  transfer  the  within  bond  or  obiiH 
donatio  mortis  ^gation^  and  all  my  right,  title,  and  interest  thereto^  unto 

^uid:  Held,  .         ,  r  -  -r^T-r,,         ,/«»,.. 

that  the  gifl  i^na  tp  the  use  of  my  niece,  Esther  Edmaras^  of  LlanUar^ 
^Irt  ".**^^'"r  WJ  the  said  county  of  Cardigan^  widow,  with  full  power 
that,  a«  it  was  A^d  aathority  for  the  said  Esther  Edwards  to  sue  for 
•idciition^thc  *'"'  recover  the  amount  thereof,  and  all  interest  now 

Court  could  due  or  hereafter  to  become  due  thereon :  as  witness  my 
^ot give  effect    y^^^^  ^.^  ^^^^  ^^  j^^^  ^^^^„ 

The 
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Tbe  (kmd  ef  18Sd  was  moally  kept  widi  the  htmi 
of  1^1 9b  At  the  time  at  which  the  indomefnent  was 
rigMi,  the  two  bbtich  were  fhstened  to||;ether  by  s 
pin*  Immediately  after  the  indorsement  had  been  signed) 
Mary  CiaUmee  delivered  or  caused  to  be  delivered  both 
the  bonds  Co  Esther  Edwards^  the  PlaintiflT  in  this  suit* 
The  bonds  remained  in'  ^Ihe  bands  of  the  Plaintiff 
until  the  filing  of  the  bill*  Mary  Custance  died  on  the 
30th  of  May  1830,  having  in  the  year  1829  made  h^ 
will,  in  which  ^he  did  not  mention  the  bonds,  or  dis- 
pose of  the  residue  of  her  property,  but  by  which  she 
appointed  the  Defendahit,  Rice  Jdmes,  her  executor,  w|o 
duly  proved  the  will.  After  Mary  Custanc^s  death,  the 
Ehefelidantv  who  hod  been  ewafe  in  her  lifetime  of  -the 
MlslMMe  of  the  bonds,  sapposing  that  they  had  beeti 
iMt,  pMfftiiled  upon  J*  N.  Williams^  ibe  obl}gor,'rto 
teefeuljis  a  Mw  bond  ibr  the  amount  d«ie  upoti  tlUe  two 
did  bofids,  mid  «t  the  same  time  gave  to  the  obrigor  \a 
bond  of  indemnity  against  any  claim  which  fnight  be 
made  under  the  old  bonds. 


K56. 


*u- 


'In  atk^  month  of  Jatmary  1832,  j:  N.  William;  Xlitt 
oMigor,  died,  and  afterwards  his  widow  and  ekecutm 
paid  to  the  Defendant  the  amount  for  which  the  new 
Mod  bid  been  given* 


«'  1 


"The  bHl  stated  that  the  Plaihtiff  was  a  niece  otMmf 
'CkMttux^  iXid  that  Mary  Custttnce  had  a  great  affection 
Ibf  the  Plaintiff,  and  entertained,  aiid  at  diffeitnt  tioles 
HM^fttsssed^  an  intention  to  give  or  leave  to  the  Plaintiff 
'fbo  bonds,  and  the  money  due  upon  them.  It  alleged 
^fSchtt  Mttry  Custance  delivered,  or  caused  to  be  delivered, 
M  th«  Plaintiff,  both  the  bonda,  intending  that  the 
ffelinciff  should  be  entitled  thereto,  and  to  the  monies 
Tespectively  secured  thereby,  in  case  of  and  after  the 

decease 


f 
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decease  of  her  the  said  Mary  distance^  and  expressing 
herself  to  that  or  the  like  effect;  and  the  bill  also  alleged 
that  the  bonds,  and  the  money  due  upon  the  sanie^ 
were  well  given  to  the  Plaintiff,  by  Mary  Custance^  as  a 
gift,  or  as  a  donatio  mortis  causdy  and  that  the  Plaintiff 
became  entitled  tliereto.  The  bill  then  went  on  to 
allege  that,  under  the  circnmstances,  the  Plaintiff  was 
entitled  to  the  sum  due  on  the  bonds,  and  that 
the  Defendant,  so  far  as  he  had  a  legal  right  of  acuon 
upon  them,  was  a  trustee  for  the  Plaintiff,  and  that  he 
was  a  trustee  for  the  Plaintiff  for  the  money  received  by 
him  from  the  executrix  of  the  obligor. 


The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  Plaintiff  was  and  is  entitled  to  the  prindpal 
and  interest  which  was  due  upon  the  two  bonds,  and 
that  the  Defendant  might  be  declared  to  be  a  trustee 
thereof  for  the  Plaintiff,  and  that  an  account  might  be 
taken  of  what  had   been  received  by  the  Defendant 
in  respect  of  the  several  sums  secured  by  the  bonds, 
and  the  interest  thereof  respectively ;  and  that  the  De- 
fendant might  be  decreed  to  pay  to  the  Plaintiff  what 
should  appear  to  have  been  so  received  by  him,  with 
interest  thereon  from  the  time  when  the  same  was  re- 
ceived;   and  in  case   it   should  appear  that  the  De- 
fendant had  not  received  from  the  estate  of  John  N* 
Wiiliamsj  the  obligor,  the  whole  of  the  principal  and 
interest,  then  that  the  Plaintiff  might  be  at  liberty  to 
take  such  proceedings  as  she  might  be  advised  for  the 
recovery  thereof,  in  the  name  of  the  Defendant ;  and  in 
case  it  should  appear  that  the  Defendant  had  released 
or  discharged  the  estate  of  J.  N.  WiUiams,  the  obligor, 
from  the  debt,  without  receiving  the  whole  thereof  then 
that  the  Defendant  might  be  decreed  to  make  good  the 
same. 

It 
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It  appeared,  by  Uie  evidencay  that  the  indof  semenl  jms  HMl 
written  upon  the  bond  be&re  the  day  on  which  itJoras 
sigqed  by  Mary  Custance;  and  that  at.  the  time  at  which 
she  signed  it,  althoagh  upwards  of  eighty  year*  of  age^ 
and  labouring  under  a  very  painful  disease^— f«ancer  ia- 
Uie  breast^ -*-she  waa  not  worse  in  health  dian  sbe  had 
been  fi>r  some  time  previously,  and  that  she  wat  not  in 
bed)  apd  that  it  was  not  then  expected  by  those  abcMt 
b^that  her  death  would  occuv  so  aoon  afberwardt  as  4t 
did.  }t  appeared  also  that  the  transaction  teok  pUkoe 
ajbeot  seven  o'clock  in  the  morning,  all. parties  desiritig 
that  it  should  be  concealed  bom  a  sister  of  Maty  Ckm*' 
tance  s  and  it  was  proved  that  Mary  Custance  accoip- 
paoied  the  act  of  signing  the  iudorsementi  by^saytag, 
that  «|ie  WM  thereby  giving  the  Castie  HUl  txknof^  (4iy 
which  (arm  ahe  was  accustomed  to  designate.thelnoiitf 
duo-upon  the  bonds)  to  the  Plaintiff.  -'..'> 

t 
■  i  ■  *   "  ■ 

Tlie  oaose  was  heard  before  tiie  Vice-Cbanoelhir,  who 
difin^ssed  the  bill  with  oosts.  The  Plaintiff  now  appealed 
frc^  bia  tHonor^s  .decision. 


rMx.  Jaoeb  and  Mr.  JB/ofe,  foff.theJEIaiDtiffi  .  :.  >   : 

It  wfll  be  argued  for  the  Defendant  that  thie  act  wliicibi 
wait  intended  to  transfer  the  property  \ti  these  bonds  to  \ 
the  Flabitiff  was  incomplete,  and  that,  as  it 'is  not  siip-. 
pcirti^  by  Valtfable  consideration,  the  Court  will  hot 
ccUpIet^  It.     It' Was  complete,  however.     The  absence 
ori^'seal  is  immaterial:  no  seal  is  required  to  an  in- 
stxifirmeift  intended  to  pass  personal  property.     Besides^  ' 
tb^r^lsikm'driiorions  consideration  of 'blood;  oiie  whidi 
woiltd iavebeen  sufficient  to  support  a  covenant  to  stkhd   ' 
aeii^.     Uses  before  the  statute  stood  in  the  same  pb-    ' 
sitioh  ar  trusts  now ;  if  this  transaction  would  have  been 
sufficient  before  the  statute  to  raise  a  use,  so  it  will  now    "^ 

Vol.  I.  R  raise 
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1856.        raise  a  trust;  it  is  true  that  a  covenant  to  stand  seised  ap- 
plies to  real  property ;  but  that  makes  no  differenoe. 


£veu  if  the  gift  were  voluntary,  the  act  i^as  so 
plete,  and  the  intent  of  the  donor  so  definitively  ex* 
pressed,  that  the  Court  will  carry  it  into  effect.  In 
Ex  parte  Pye  {a)  Lord  Eldon  said,  "  If  the  act  is  oom- 
pleted,  though  voluntary,  the  Court  will  act  upon  it.* 
The  same  principle  was  recognised  in  Ellison  wEUtsomm^b) 
If  this  assignment  is  not  enforced,  then  no  assignment  of 
a  chose  in  action  can  be  carried  into  effect.  An  assign-' 
ment  of  a  chose  in  action^  though  not  good  at  lavr,  is 
good  in  equity;  it  creates  a  trust.  When  a  person, 
having  a  legal  right  to  property,  expresses  an  intention 
to  alienate  that  property  in  favor  of  another  personi 
he  becomes  a  trustee  for  that  person.  Any  expression 
clear  enough  to  satisfy  the  Court  as  to  the  intention, 
will  be  sufficient ;  a  mere  parol  declaration  was  sufficient, 
at  common  law,  to  create  a  trust  as  to  real  property;  the 
statute  requires  a  writing,  as  to  real  property,  but  not  as 
to  personal  property.  In  Ex  parte  Pye^  Lord  EU/m 
held  that  an  authority  to  transfer  an  annuity  into  the 
name  of  a  third  person  amounted  to  a  declaration  of 
trust  in  favour  of  that  third  person.  The  Plaintiff's 
case  is  stronger  than  Ex  parte  Pye^  because  in  the  pre- 
sent instance  no  further  act  was  intended  to  be  done^ 
and  the  transaction  could  only  operate  as  a  declaration 
of  trust  Sloane  v.  Cadogan  (c),  decided  by  Sir  W.  Grant 
in  December  1808,  shews  the  extent  to  which  doses 
in  action  are  assignable.  It  was  there  decided  that  a 
person  who  had  a  reversionary  interest  in  stock  standing 
in  the  names  of  trustees,  might  make  a  voluntary  setde- 
ment  of  it  by  deed.     If,  in  this  case,  the  chose  in  action 

had 

(a)  IS  Vci,  140.  ^.:)   2       SugderCt    Yen.  ^   Pur. 

{b  6  Ves.  Q56.  Appx,  No.  26.  9th  ed. 
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bad  been  equitable,  the  case  of  Sloane  v.  Cadogan  would  ^  ^^^^' 
have  been  precisely  the  same.  In  Fortescue  v.  Bamett{a\ 
which  was  a  case  of  a  voluntary  assignment  of  a  policy 
of  assurance,  the  Master  of  the  Rolls  thought  that  the 
mere  omission  to  hand  over  a  bond  or  policy  would  not 
render  the  gift  ineffectual.  Fortescue  v.  Bamett  decided 
with  respect  to  a  legal  chose  in  action^  what  Sloane  v. 
Cadogan  decided  as  to  an  equitable  chose  in  action.  In 
the  present  case,  there  was^not  only  an  assignment  but 
an  actual  transfer  of  that  which  constituted  the  title  to 
the  property.  A  bond  is  a  thing  which  may  be  made  a 
subject  of  voluntary  assignment  inter  vivos,  so  as  to  bind 
the  donor. 

If  this  gift,  however,  cannot  be  established  as  a  do^ 
natio  inter  vivos,  it  will  take  effect  as  a  donatio  mortis 
aaalL  To  constitute  a  donatio  mortis  causd,  it  is 
not  necessary  that  the  gift  should  be  expressly  made 
on  condition  of  being  returned  if  the  donor  recovers ; 
Oardner  v.  Parker  (i),  Lawson  v.  Lawson,  (c)  An  act 
which  may  amount  to  an  absolute  gift  may  also  take 
effect  as  a  donatio  mortis  causA.  Murray  v.  The  Earl  of 
Stair  {d)  proves  that  a  deed  delivered  as  an  escrow  need 
not  be  stated  to  be  delivered  as  such  at  the  time.  So  if 
it  was  the  intention  of  the  parties,  that  the  gift  in  the 
present  case  should  operate  as  a  donatio  mortis  causdf 
it  will  have  that  effect,  although  it  may  not  have  been  so 
declared  at  the  time. 

Mr.  Kindersley  and  Mr.  Richards,  for  the  Defendant 

The  case  made  by  the  bill  is  simply  that  of  a  memo- 
randum importing,  and  stated  by  the  giver  to  import, 
that  in  case  of  and  after  the  death  of  the  donor,  the 

subject 

(a)  Z  Mylne  4r  JCeen,36.  (c)  1  P.  Wnu. 44{, 

(d)  S  Mad.  184.  (d)  8  Barn,  if  Creu.  82. 
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subject  should  belong  to  the  donee.  The  transaotlon 
can  amount  only  to  a  particular  form  of  donatio  mortis 
causd.  The  Plaintiff's  sole  case  is,  that  the  intention, 
as  expressed  by  the  deceased,  was,  ^  if  I  die,  and  when 
I  die,  you  shall  have  these  bonds." 

The  Vice-Chancellor  was  of  opinion  that  the  Plaintifl^ 
by  her  evidence,  had  disproved  the  case  she  had  made 
by  her  record,  and  that  it  was  essential  to  the  validi^ 
of  a  donatio  mortis  caus&f  that  the  gift  should  be  made 
in  expectation  of  death.  The  cases  relied  on  by  the 
Plaintiff  relate  exclusively  to  transactions  of  gift  inter 
vivos.  Ex  parte  Pye  is  no  authority  for  holding  that 
a  mere  memorandum  in  which  a  party  says  he  will  re- 
cover the  amount  due  and  pay  it  to  another  party,  is 
sufficient  to  make  him  liable  in  a  court  of  equity  as  a 
trustee  for  that  other  party.  It  is  very  true,  that  in 
Sloane  v.  Cadogan,  the  Master  of  the  Rolls  said,  that  a 
voluntary  settlement  is  binding  upon  the  settlor  and 
his  representatives;  but  there  has  been  no  settlement 
here.  Fortescue  v.  Bamett^  so  far  as  it  has  any  bearing 
upon  this  ease,  rests  entirely  on  a  dictum  of  the  judge. 
That  case  was  one  in  which  the  act  done  was  supported 
by  a  meritorious  consideration,  namely,  a  provision  for 
the  children  of  a  marriage  then  recently  solemnized. 


The  whole  bill,  with  the  exception  of  a  single  passage 
in  which  it  is  alleged  that  the  bonds  and  the  money 
due  on  them  '^  were  well  given  as  a  gift,  or  as  a  donatio 
mortis  causdj*  relates  to  a  case  of  donatio  mortis  causa  only. 
It  is  a  mere  question  of  fact,  whether  the  transaction  was 
an  absolute  gift,  or  a  gift  on  a  condition  mortis  causSL 
The  Plaititiff  does  not  pretend  that  the  two  bonds  passed 
by  the  indorsement  made  on  one  of  them ;  but  she  says 
that  Okie  passed  by  the  assignment  inter  vivosy  and  the 
other  by  a  donatio  mortis  causS.  If  the  indorsement 
amounts  only  to  a  voluntary  agreement,  the  Court  will 

not 
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npt  taterfere.     The  relation  of  tPttstee  and  ceskd  que       1%M» 

trust  has  not  been  established.     The  supposed  aittign* 

ment  amounts  to  no  niore  than  a  mere  agreement.    If 

the  Plaintiff's  argument  is  good,  it  is  strange  that,  in 

previous  cases  of  donatio  mortis  camd^  it  should  not 

have  been  contended  that  the  gift  was  good  as  a  gift 

inter  vivas  if  it  failed  as  a  donatio  mortis  caasi. 

Mr.  Jacobs  in  reply. 

Most  gifts  inter  vivos  made  by  persons  of  advanced 
years  are  intended  to  take  effect  after  death,  and  are 
made  for  the  purpose  of  saving  legacy  duty.  If  a  seal 
were  necessary  to  pass  personal  property,  w^  should 
not  hear  of  questions  between  landlords  and  tenets, 
whether  unsealed  instruments  are  leases  or  agreements 
fbr  leases.  If  the  bonds  had  been  given  to  a  trustee 
for  the  Plaintiff,  instead  of  to  the  Plaintiff  herself  the 
j^resent  case  would  have  been  exacdy  the  same  as  Sloans 
▼.  Cadogan.  Fortescue  v.  Bamett,  however,  w^  the 
case  of  a  m^e  legal  ckose  in  action. 


The  Lord  Cuanceli^^  [after  stating  the  substano^      Jan.  95. 
ofthebill];  — 

The  case  being  thus  stated  in  the  bill,  it  was  argue4 
at  the  bar  that  the  bonds  were  delivered  either  by  way 
of  donatio  mortis  causdi  or  as  a  gift  inter  vivos;  one 
question  being,  whether  on  the  face  of  the  record  there 
was  such  an  allegation  as  entided  the  Plaintiff  to  raise 
the  latter  point.  Now,  in  order  to  be  good  as  a  donatio 
mortis  catis&j  the  gift  must  have  been  made  in  contemn 
plation  of  death,  and  intended  to  take  effect  only  after 
the  donor's  decease.    And  so  the  bill  treats  it ;  for  it 

R  S  alleges 
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1836.  alleges  that  such  was  the  intention  of  the  testatrix.  If 
it  appeared,  however,  from  the  circumstances  of  the 
transaction,  as  stated,  that  the  donor  reallv  intended  to 
make  an  immediate  and  irrevocable  gift  of  the  bonds, 
that  would  destroy  the  title  of  the  party  who  claims 
them  as  a  donatio  mortis  causa :  a  proposition  which  is 
distinctly  laid  down  in  Tate  v.  Hilbert  (a),  where  a 
claim  to  property  on  the  ground  of  its  having  been  a 
donatio  tnortis  causa  was  held  to  have  failed,  because, 
upon  the  facts  disclosed,  it  appeared  to  be  a  transaction 
of  present  gift. 

Several  cases  were  cited  for  the  purpose  of  contro- 
verting that  proposition,  and  shewing  that  words  of  gift 
might  operate  by  way  of  donatio  mortis  causa.  Of  these 
the  principal  were  Gardner  v.  Parker  (i),  and  La'xson  ▼. 
Lawson  (c) ;  which  cases,  however,  so  far  from  dis^ 
proving  the  proposition,  actually  assumed  it  throughout. 
Those  cases  turned  only  upon  the  question,  whether, 
notwithstanding  the  words  used,  the  accompanying  cir- 
cumstances were  not  such  as  to  lead  to  a  legal  pre- 
sumption that  that  mode  of  title  was  contemplated  by 
the  donor  which  is  constituted  by  a  donatio  mortis  causiu 
In  the  latter  case,  the  testator  gave  a  purse  of  100 
guineas  to  his  wife,  and  desired  her  to  apply  it  no  other 
use  but  her  own.  That  case  was  never  intended  to  in- 
fringe upon  the  former  authorities.  The  reasoning  of 
the  Court  was,  that  the  donor,  from  the  language  he 
used,  must,  of  necessity,  have  contemplated  his  own 
death  when  he  made  the  gift ;  for  the  money  was  to  be 
applied  to  the  wife's  own  use,  and  not  to  any  use  in 
which  the  husband  was  to  participate ;  and  upon  that 
ground  the  Court  came  to  the  conclusion,  that  although 
the  words  purported  to  be  words  of  present  gift,  the  ac- 

com- 
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oompanying  words  were  sach  as  shewed  that  it  was  a  gift 
in  contemplation  of  death. 

The  rule,  therefore,  remains  unafiected  by  any  de« 
cisions  on  the  other  side ;  and  we  have  now  to  look  at 
this  gift,  to  see  whether  the  circumstances  which  attended 
it  can  be  considered  as  importing  a  donatio  mortis  causd. 
Now,  the  transaction  certainly  cannot  prevail  as  a 
donatio  mortis  causd.  In  the  cases  referred  to,  there 
was  no  written  instrument  or  memorandum,  —  nothing 
but  a  mere  general  expression  of  gift,  -—  and  the  Court 
founded  its  conclusion  upon  the  circumstances  with 
which  the  gift  was  attended.  In  the  present  case,  how- 
ever, the  transaction  is  in  writing,  and  therefore,  in 
looking  for  the  intention,  we  are  confined  to  the  !an« 
guage  in  which  that  intention  is  expressed.  It  may 
be  observed,  that  the  very  fact  of  the  transaction  being 
in  writing  is  a  strong  circumstance  against  the  pre- 
sumption of  the  gift  being  intended  to  operate  as  a 
donatio  mortis  causd.  Here  is  an  instrument  purporting 
to  be  a  regular  assignment,  exactly  in  the  same  form  as 
where  the  purpose  is  absolutely  and  at  once  to  pass  the 
whole  interest  in  the  subject  matter.  A  party  making 
a  donatio  mortis  causd,  does  not  part  with  the  whole 
interest,  save  only  in  a  certain  event;  and  it  is  of  the 
essence  of  such  a  gift,  that  it  shall  not  otherwise  take 
effect  A  donatio  mortis  causd  leaves  the  whole  title 
in  the  donor,  unless  the  event  occurs  which  is  to  divest 
him.  Here,  however,  there  is  an  actual  assignment,  by 
which  the  donor,  Mrs.  Custance,  transfers  all  her  right, 
title,  and  interest  in  the  subject  to  her  niece :  and  that 
is  really  the  whole  evidence  of  the  transaction ;  for  the 
testimony  of  several  persons  who  were  present  proves 
that  it  was  intended  as  a  gift;  and  though  others  speak 
as  to  an  intention  being  expressed  inconsistent  with  the 
written  document,  very  little  attention  can  be  paid  to 
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]fi96«  stsiemeDU  of  vbst  pts&ed,  vbes  cootTwiicied  bjr  the 
act  of  the  panj  as  erideDced  br  a  wr'iVbeB  mstnuncnL 
lodepeDdeSiiiv  of  &li  tLe  odier  circQmsLazxseSt  tbere- 
forey  aod  iodq>eodeDi]T  of  the  groaxxls  Utktn  bj  the 
Vice  Chaxkoellor  in  his  jndgiDem.  I  con&ider  the  lan- 
guage of  the  assigDznent  sofficient  to  prerent  this  tnas* 
actioQ  from  bein;;  considered  as  a  good  donatio  mortis 
catisiu  There  is  not  Terr  precise  evidence  as  to  the 
time  when  thene  bonds  got  into  the  possession  of  the 
Plaintiff.  There  is  also  a  defect  of  evidence  to  shew 
that  at  the  time  at  which  the  transaction  took  place, 
Mrs.  Custance  was  in  such  a  state  of  illness,  or  ex- 
pectation of  death,  as  would  warrant  a  supposition  that 
the  gift  was  made  in  contemplation  of  that  event. 
These  considerations,  however,  do  not  appear  to  be 
very  material,  because  I  consider  the  language  of  the 
assignment  itself  to  exclude  the  possibility  of  treating 
this  as  a  donatio  mortis  causes 

The  first  question  upon  the  other  point  is,  whether 
the  Plaintiff  has  in  this  suit  churned  the  property  as  an 
absolute  gift.  The  bill  has,  in  fact,  n^atived  the  case 
of  gift;  for  it  states,  that  the  donor  intended  that  the 
delivery  should  operate  as  a  donatio  mortis  causSu 
Having  made  that  allegation  of  fact,  it  is  immaterial 
that  there  should  be,  in  another  part  of  the  bill,  an  alle- 
gation stating  a  conclusion  of  law.  If  the  question 
turned  upon  that  point,  if  there  were  a  case  which 
would  appear  to  constitute  a  gift,  the  Court  would  give 
effect  to  it.  Such,  however,  is  not  the  case,  because, 
whatever  might  have  been  alleged  on  the  record,  there 
was  no  ground  for  supposing  that  a  case  could  be  esta- 
blished which  would  support  the  transaction  as  a  gift. 

The  transaction  being  inoperative  for  the  purpose  of 
transferring  the  bond,  which  was  a  mere  chose  in  actionf 

the 
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the  question  comes  to  be^  whether  the  mere  handkig 
over  of  the  bond  *-«  supposing  the  reoord  so  to  have 
stRted  the  fiicts  as  to  have  entitled  the  Plaintiff  to  make 
such  a  claim,  —  whether  such  a  transaction  would  ooo* 
stitute  a  good  gift  inier  vivos ;  that  is  to  say,  whether 
the  Plaidtiff  would  be  entitled  to  the  assistance  of  a 
coart  of  equity,  for  the  purpose  of  carrying  into  effect 
the  intention  of  the  parties.  Now,  it  is  clear  that  this  is 
a  purely  yoluntary  gift,  and  a  gift  which  casmot  be  made 
^Ssctuid  without  the  interposition  of  this  Court.  The 
circumstance  of  the  bond  having  been  afterwards  paid, 
and  the  money  having  got  into  the  hands  of  the  De* 
fendant,  cannot  make  any  difference  in  the  determina* 
tion  of  the  question,  which  must  depend  upon  the  same 
principles  as  if  it  had  arisen  before. 


The  rule  that  this  Court  will  not  aid  a  volunteer  to 
carry  into  effect  an  imperfect  gift  has  been  estaUished 
by  many  decisions,  and  in  particular  by  Chlman  v» 
Sorrel  (a),  EUisan  v.  Ellison  (6),  and  JEx  parte  IPye  {f\ 
The  case  of  Antrobus  v.  Smiih  (d)  comes  nearer  to  the 
circamstances  of  this  case  than  any  of  those  which  hvve 
been  referred  to.  There  was  in  that  case  an  indorse- 
ment pretty  much  in  the  same  language  with  the  present 
ass^ment ;  and  the  general  doctrine  there  laid  down 
by  Sir  fViUiam  Grant  is  extremely  applicable  here.  In 
order  to  bring  this  transaction  within  the  rule,  that  if 
there  be  a  trust  created,  and  the  relation  of  trustee 
and  cestid  que  trust  once  constituted,  the  Court  will  ex* 
ecote  the  intention,  it  was  argued  here  ^at  the  De* 
findant  became  a  trustee  for  the  donee.  The  same 
argument  was  used  in  the  case  of  Antrobus  v.  Smithy 
and  it  was  met  by  Sir  W.  Grant  with  ibis  observa** 
tion;  —  **Mr.  Cranofurd  was  no  otherwise  a  trustee, 

than 


(«)  1  Ve$.  jun.  so. 

{b)  6  rM.656. 


(tf)  M  fr«i.  14a 
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1836.  than  as  any  man  may  be  called  so  who  professes  to 
give  property  by  an  instrument  incapable  of  conveying 
it  He  was  not  in  form  declared  a  trustee ;  nor  was 
that  mode  of  doing  what  he  proposed  in  his  contem- 
plation. He  meant  a  gift.  He  says  he  assigns  the 
property.  But  it  was  a  gift  not  complete.  The  pro- 
perty was  not  transferred  by  the  act.  Could  he  him- 
self have  been  compelled  to  give  effect  to  the  gift  by 
making  an  assignment  ?  There  is  no  case  in  which  a 
party  has  been  compelled  to  perfect  a  gift,  which  in  the 
mode  of  making  it  he  has  left  imperfect.  There  is 
locus  penitentia  as  long  as  it  is  incomplete."  Every 
word  of  that  judgment  applies  directly  to  the  circum- 
stances of  the  present  case.  It  is  impossible,  indeed^ 
to  distinguish  the  two  cases ;  and  it  is  equally  impossible 
to  question  the  doctrine  there  laid  down. 

It  was  said,  however,  that  there  were  two  later  deci- 
sions interfering  with  this  doctrine,  Sloanev.  Cadogan{a) 
and  Foriescue  v.  BametL  {b)  Now  it  is  sufficient  to  pre- 
vent those  cases  from  applying,  that  in  neither  of  them 
was  any  intention  expressed  by  the  learned  Judge  to  de- 
part from  the  established  rule,  but  that  in  both,  the  deci- 
sion turned  upon  the  question  of  fact,  whether  or  not  the 
relation  of  trustee  and  cestui  que  trust  was  actually  con- 
stituted. In  neither  was  it  attempted  to  make  perfect  an 
imperfect  gift.  In  Sloane  v.  Cadogauy  the  claim  was 
not  against  the  donor  or  his  representatives,  for  the 
purpose  of  making  that  complete  which  had  been  left 
imperfect,  but  against  the  persons  who  had  the  legal 
custody  of  the  fund ;  and  the  question  was,  whether  the 
transaction  constituted  them  trustees  of  the  fund  for  the 
cestui  qtie  trusts.  Sir  W.  Grant  came  to  the  conclusion 
that  it  did ;  and  the  consequence  was  that  they  were 

bound 

(a)  Sug<L  Y.Sf  P.  Appx.^0. 26.         (6)  3  Mt^ne  ^  Keen,  56. 
9th  ed. 
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bound  to  account.  That  case  has  been  considered  by 
Sir  Edward  &igden  as  going  a  great  way;  but,  upon 
the  principle  stated  by  Sir  fV.  Grant,  it  is  free  from  all 
possible  question,  for  there  was  no  attempt  in  that  case 
to  call  in  aid  the  jurisdiction  of  this  Court 


18S6. 


Fortescue  v.  Bamett  falls  precisely  within  the  same 
observation,  although  there  are  some  expressions  in  it, 
especially  where  the  learned  Judge  speaks  of  a  bond 
which  has  been  voluntarily  assigned,  being  considered  a 
debt  to  the  assignee,  which  probably  were  not  intended 
to  convey  the  meaning  they  do.    The  case  itself,  and  the 
judgment  pronounced  upon  the  facts,  do  not  in  any  way 
touch  the  present  question.  There,  a  party  had  insured  a 
life,  and  the  contract  of  the  office  was,  to  pay  to  the  party 
insuring,  his  executors,  administrators,  and  assigns ;  but 
the  practice  of  the  office  was  stated  to  be,  that  upon  an 
assignment,  the  office  recognised  the  assignee,  and  the 
policy  was,  therefore,  an  assignable  instrument     The 
poUcy  was  not  assignable  at  law,  but  it  was  a  title  which, 
by  contract,  was  assignable  as  between  the  parties ;  and 
the  party  in  that  case  assigned,  but  the  assignee  did  not 
give  notice  to  the  office,  and,  consequently,  the  original 
iiuriirer  dealt  with  the  office,  received  a  bonus,  and  then 
aurrendered  the  policy.   The  Master  of  the  Rolls  in  that 
case  considered,  as  he  naturally  would,  whether  this 
trmsaction  was  not  a  gift  —  whether  it  did  ndt,  in  fact, 
ooAfer  a  title  on  the  assignee ;  and  if  it  did,  then,  con* 
aistently  with  all  the  authorities,  he  considered  that  he 
was  bound  to  jgive  the  assignment  its  full  effect ;  and  he 
pat  his  dedsion  expressly  upon  the  fact  that  the  trans* 
action  was  complete — that  there  was  nothing  further 
finr  the  donor  or  the  donee  to  do — that  the  latter  had 
nothing  to  ask  further  from  the  donor.      Whether, 
upon  the  circumstances  of  that  case,  it  was  right  or 
wrong  to  come  to  that  conclusion,  is  a  question  with 

which 
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which  I  have  nothing  to  do.  The  principle  of  the 
decision  is  quite  consistent  with  the  other  cases ;  for  it 
proceeds  upon  the  same  ground,  namely^  that  if  the 
transaction  is  complete^  the  Court  will  give  it  eflfect* 
So  far,  therefore,  are  these  two  cases  from  Imag 
authorities  in  favor  of  the  gift  in  the  present  case,  the 
principle  acted  upon  in  them  by  the  learned  Judges  is 
quite  consistent  with  my  refusing  to  aid  the  Plaintiff  m 
the  present  bill. 

On  the  whole,  I  see  no  reasonable  ground  for  im- 
peaching the  decision  of  the  Vice-Chancellor,  and  his 
decree  must,  therefore,  be  affirmed,  (a) 

(a)  See  Walter  v.  Hodge,  2  Swand.  98.,  «nd  BajfUy  v.  BomhoU^ 
4  Rust.  545. 


Jan,  30. 


In  the  Matter  of  JANE  ELIZA  CRAWFORD,  a 

Lunatic. 


name  of 
Jane  EUza^ 
and  there 
afterwards 
appeared 


In  a  case  tf^^  ^^^  ^^^  ^^  August  1635  an  order  was  made  di- 

whereafemale  V-F  ^^^^^^^  ^^  transfer  of  a  sum  of  S  per  cent.  Bank 
was  found  ^  ^        °  ^ ,  , 

lunatic  under    annuities,  to  which  the  lunatic  was  bene6cially  entitled, 

e     rutan    ^^^  standing  in  the  joint  names  of  Elizabeth  Jane  Crcaxh 
ford  (meaning  the  lunatic),  and  of  Captain  Trotter  and 
Alexander  Trotter^  Esq.,  her  trustees,  and  also  the  trans- 
fer of  certain  West  India  Dock  stock,  standing  in  the 
strong  reason  . 

to  believe  that  name  of  Elizabeth  Jane  Crawford  vXohq^  into  the  name 

her  true  Chris-  of  the  Accountant-General,  in  trust  in  this  matter, 
tian  name  ' 

was  Elizabeth  On 

Jofie^  but 

there  were  no  means  of  ascertaining  the  fact,  the  Lord  Chancellor  directed,  there 

being  no  doubt  as  to  the  identity  of  the  person,  that  an  order  for  the  transfer  of 

stock  held  by  trustees  for  the  lunatic  under  the  name  of  Elizabeth  Jane  C,  and  the 

orders  upon  ail  future  proceedings,  should  be  entitled,  **  in  the  matter  of  Elixaheik 

Jane  C,  in  the  commission  called  Jane  EUza  C" 
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On  drawing  up  the  order,   it  appeared  that  Miss        1886. 
Crawford^  against  whom  a  commission  had  issued  in      *^  "r ' 
May  1834,  was  found  lunatic,  by  the  Christian  name  of    CaAwroBD. 
Jane  Eliza^  the  commission  and  inquisition  both  calling 
her  by  that  name;  and  the  solicitor  was  therefore  required 
to  explain  the  circumstance,  and  to  satisfy  the  Court,  by 
mffldavit,  of  the  identity  of  the  person   found  lunatic 
under  the  commission,  with  the  person  in  whose  name 
the  aforesaid  sums  of  stock  were  respectirely  standing, 
and  such  an  affidavit  having  been  accordingly  furnished, 
the  Lords  Commissioners  directed  that  the  order  should 
be  passed.   The  West  India  Dock  stock,  standing  in  the 
naome  of  Elizabeth  Jane  Craxi^ard  alone,  was  thereupon 
transferred  in  pursuance  of  the  order. 

The  trustees  of  the  S  per  cent.  Bank  annuities,  how- 
ever, declined  to  concur  with  the  Bank  in  making  a 
transfer,  expressing  a  doubt,  whether,  under  the  cir- 
cumstances, the  order  of  the  8th  of  August  would  be  a 
sufficient  indemnity  to  them. 

It  appeared  that  the  lunatic  was  born  in  Portugal^  or 
on  the  voyage  to  England  from  that  country ;  and  that 
the  register  of  her  baptism,  if  any  such  register  existed, 
could  not  be  found.  In  her  father's  will  she  was  called 
Elizabeth  Jane,  but  in  a  codicil,  made  in  the  year  1818, 
he  spoke  of  her  as  his  ^^  dear  EiizaJ^  No  other  evi- 
dence could  be  produced  to  shew  which  was  the  correct 
name. 

The  petition  prayed,  that  in  the  order  to  be  made  on 
this  petition,  and  in  all  future  proceedings,  the  name  of 
Jane  Eiiza  Cravoford^  otherwise  Elizabeth  Jane  Cra*mfordj 
might  be  used ;  and  that  the  trustees  might  be  ordered 
to  join  in  transferring  the  Bank  annuities. 

The 
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18S6.  The  SoUeitor-General,  for  the  petidoDer. 

CEAwroKo.         Mr*  Jocobf  for  the  committee. 

Mr.  Prendergastj  for  the  trustees. 

The  Lord  Chancellor  said,  that  as  the  u 
of  the  person  was  fullj  establishedy  there  could  be  no 
dauger  to  the  trustees,  who  must  therefore  be  directed 
to  transfer.  With  respect  to  the  uncertainty  as  to  the 
name,  the  proper  order,  with  a  view  to  remove  any 
ambiguity,  would  be,  that  the  order  on  the  present  pe- 
tition, and  the  orders  in  all  future  proceedings,  should 
be  entided  <<  in  the  matter  of  Elizabeth  Jane  Crao^Mlj 
in  the  commission  called  Jane  Eliza  Craxr/brd.** 


The  petition  was  presented  by  the  nephew  of  the 
lunatic,  who  had  sued  out  the  commission,  but  who  was 
neither  her  heir  at  law,  nor  one  of  her  next  of  kin ;  and 
this  circumstance  being  considered  irregular,  the  Lord 
Chancellor  directed  that  the  petition  should  be  amended, 
so  as  to  be  in  the  name  of  the  petitioner's  mother.  Lady 
Scottf  who  was  one  of  the  lunatic's  next  of  kin;  and  that 
the  order  should  be  made  upon  such  amended  petition. 
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BROWN  V.  THORNTON.  March  9. 11. 

31. 

TN  this  case  the  bill  was  filed  to  obtain  a  discovery  in  a  Defendant 

"*"  aid  of  an  action  at  law,  about  to  be  brouffht  by  the  ^%  5.«»ere  bill 

o        'f  of  discovery  m 

Plaintifi^,  upon  a  charter-party.    The  Defendant,  by  his  aid  of  an  ac- 

answer,  admitted  the  possession  of  certain  documents,  ^nnot^' 

which  he  specified.     The  common  order  was  made,  re-  ordered  to 

quiring  him  to  leave  the  documents  with  his  clerk  in  the  trial' o/^*^ 

Court  for  the  usual  purposes :  by  airreement,  however.  ^*  action,  or 

.  "     o  upon  any  pro 

the  documents  were  inspected  at  the  office  of  the  De-  ceeding  in- 

fendant*s  solicitor.     The  Plaintifi"  gave  notice   to  the  cidentthereto, 

°  documents 

attorney  of  the  Defendant,  to  produce,  at  the  trial  of  the  which  he 

action,  a  copy,  in  Dutch^  of  the  charter-party,  that  copy  ^^^  to  be 
being  one  of  the  documents  which  the  Defendant  ad-  in  his  posses- 
mitted  by  his  answer  to  be  in  his  possession.  When 
the  trial  took  place,  the  Defendant's  counsel  were  called 
upon  to  produce  the  copy  of  the  charter-party ;  which 
they  declined  to  do.  On  the  part  of  the  Plaintiff, 
secondary  evidence  of  its  contents  was  then  tendered. 
This  was  objected  to  on  the  part  of  the  Defendant ;  but 
the  Judge  received  the  secondary  evidence,  and  a  verdict 
passed  for  the  Plaintiff,  with  permission  to  the  Defend- 
ant to  move  for  leave  to  enter  a  nonsuit,  upon  the 
ground  that  the  secondary  evidence  in  question  had 
been  improperly  received.  The  Defendant  afterwards 
obtained,  from  the  Court  of  King's  Bench,  a  rule  ram  for 
entering  a  nonsuit.  The  Vice-Chancellor,  subsequently, 
upon  the  motion  of  the  Plaintiff,  made  an  order  by 
which  the  Defendant  was  directed  to  produce,  on  the 
trial  of  the  action  at  law  in  the  bill  mentioned,  and 
on  any  proceedings  incident  thereto,  the  documents 
admitted  by  his  answer  to  be  in  his  possession.  This 
order  was  obtained  for  the  purpose  of  securing  to  the 

Plaintiff 
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1SS6.  PlaiDtiff  the  benefit  oF  the  production  of  the  copy  of  the 
charter-party,  upon  the  occasion  of  shewing  cause  against 
the  role,  as  well  as  for  the  purpose  of  having  it  pro- 
duced at  any  new  trial  of  the  action  which  might  be 
ordered. 

A  motion  was   now   made  to   discharge   the   Vice- 
Chancellor's  order. 

Mr.  Wigramj  in  support  of  the  motion. 

The  Vice-Chancellor  by  his  order  in  the  present  io- 
stance,  following  his  own  decision  in  the  case  of  Craai^ 
V.  Perkins  (a),  treats  it  as  a  matter  of  course  (or  the 
Plaintiff  in  a  bill  of  discovery,  to  obtain  an  order  for  the 
production^  upon  a  trial  at  law,  of  any  documents  which 
the  Defendant  may  have  admitted  by  his  answer  to  be  Iq 
his  possession,  without  the  Plaintiff  being  obliged. to 
read  the  whole  answer.     This  proceeding  i3  at  varianqe 
with  the  constant  course  and  practice  of  the  Court.  The 
documents  which  a  Defendant  by  his  answer  admits  to 
be  in  his  possession,  are  to  be  considered  as  part  of  his 
answer,  and  were  formerly  set  forth  in  it  at  full  leng^ 
The  answer  is  one  entire  admission.     It  is  a  rule  of  the 
courts  of  law  that  a  party  shall  not  be  at  liberty  to  read 
a  part  only  of  an  answer,  or  to  give  secondary  evidence 
which   he   has   procured   by  means   of  a  Defendant's 
answer,  without  reading  the  whole  of  the  answer;  unless 
the  party  has  obtained  a  special  order  for  that  purpose 
from   the  court  of  equity  in   which  the  bill  has  been 
filed.     In  the  case  of  Guniey  v.   Whitbread  {b)  in  the 
exchequer.  Lord  Lyndhurst  stated  that  he  had  acted 
upon  this  rule  at  nisi  prius.     Before  the  case  of  Crawly 
v.  Perkinsy  this  special  order  was  never  made  upon  a 
bill  of  discovery  ;  and  upon  a  bill  for  relief  it  was  only 

made 

(a)  5  Sim,  559.  (b)  Younge,  541.  on  another  point. 
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made  after  hearing  the  merits  of  the  case :  Aston  v. 
Lord  Exeter  {a) ;  Marsh  v.  Sibbald  (i).  No  proceeding 
is  now  pending  upon  which  the  documents  ordered  to 
be  produced  can  be  legitimately  used ;  there  is,  there- 
fore, no  reason  why  the  order  should  have  been  made. 


18S6. 


Brown 
Thornton. 


Mr.  Jacoby  contrd. 

There  has  been  no  judgment  in  the  action,  which 
is  still  pending.  When  cause  shall  be  shewn  against 
the  rule,  it  will  be  competent  for  the  Court  of  King's 
Bench  to  direct,  either  that  there  shall  be  a  new 
trial,  or  that  a  nonsuit  shall  be  entered,  or  that  the 
damages  shall  be  reduced;  or  that  Court  may  make 
any  other  order  which  it  shall  think  fit.  Under  the 
Vice-Chancellor's  order,  the  Defendant  would  be  bound 
to  produce  the  document  in  question  upon  the  argument 
io  the  King's  Bench;  that  was  the  principal  purpose 
for  which  the  order  was  obtained ;  and  if  a  new  trial 
should  be  ordered,  it  will  be  the  duty  of  the  Defendant 
to  prpduce  the  document  upon  such  new  trial.  It  is 
▼ery  much  of  course  to  make  such  an  order  as  the 
present,  except  that,  sometimes,  instead  of  directing  the 
party  himself  to  produce  the  documents,  as  in  this 
instance,  the  clerk  in  Court  is  ordered  to  attend  with 
them  at  the  trial.  There  is  no  decided  case  which 
proves  that  the  rule  at  law  is  such  as  has  been  stated  on 
the  other  side.  Such  a  rule  cannot  be  assumed  to  exist, 
until  a  decision  in  Banco  shall  have  established  it.  A 
court  of  law  cannot  inquire  by  what  means  a  party  has 
got  possession  of  documents;  whether  by  means  of  a 
bill  in  equity  or  otherwise.  Crcrtdey  v.  Perkins^  which 
was  decided  in  1 8S2,  has  never  been  disputed. 

Mr. 

(a)  6  Vet.  SS8.,aDd  see  Hj/lion  v.  Morgan,  6  Fit.  293. 

(b)  2V.SfB,  375. 

Vol.  I.  S 
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*"  Brown 

V. 

Thornton. 


March  11. 


Mr«  fVigramp  in  reply. 

It  is  a  clear  rale  that  a  )9drty  applying  to  the  Cotirt 
to  order  the  production  of  documents,  must  shew  tfaat 
there  is  some  legitimate  purpose  for  which  they  cao  1)6 
used.  To  use  the  documents  upon  the  argument  ia 
the  King^s  Bench  would  not  be  to  use  them  For  a  Inti- 
mate purpose.  The  general  rule  is,  that  if  yoii  take  an 
admission,  you  must  take  the  whole  admission.  Thb 
order  is  an  infVTfigehfef)€~ortlTal*ruTe.  A  Plaintiff  has 
no  right  to  use  a  Defendant's  document,  without  tlie  ex- 
planation which  tlye  i)efendant  has  given  with  respeptto 
it.  The  decision  in  Crawley  v.  PerJcins  is  erroneous;,  for, 
in  effect,  it  lays  it  down,  as  an  abstract  proposition.  ^uA 
a  Plaintiff  is  entitled  to  select,  from  among  a  Pefenaant'is 
documents,  such  as  he  pleases,  and  to  give  tnein  in 
evidence  against  the  Defendant,  without  any  explanatipa 
oh  the  Defendant's  part.     If  the  ruie  at  law  be  not  such 


■^'^■■■^v. 


as  has  been  already  stated,  and  if  a  court  of  law  will 

e  secondary  evidence  o^  a  dcica- 


present  manner, 


whole  answer,'  tlien  there  is  no  necessity  for  tlie  present 


special  order;  and  it  should  on  that  accoua^  tnereloae, 


be  discharged. 


■'.■■i.^'^ 


«^»»"WP»<»i 


l«*i 


mm 


1  ^iiiivoLi 
ito 


The  Lord  Chancellor. 

'I  '  •   .  .■.'•■■': 

,1  hfive  qui^  aatisfi^  my  ipiiidi  that  the 
prevail  at  law  ijoe^  prjevail  then^i  aod  tfa^t  whcse^mpatfty 
produce^  4t  biw»  a  4oQumeiit,  which  he  has  obbaiiMcl^by 
means  of  a  bUl  of  dusfcoveiry  only,  the  Judges  st^fiodi- 
mon  law  will  not  allow  him  to  use  it  without  using  the 
answer  also.  The  rule,  however,  is  not  insisted  on,  if 
this  Court  has  made  an  order  for  the  production  of  the 
document. 

The 
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The  question  is  one  of  grabl  imiKyrlliiite}  and  it  is 
stntDge  that  so  little  relating  to  it  should  be  found  in  the 
l^oks.  It  appears  to  me»  that  all  that  I  can  do  is»  to 
leguest  the  Registrar  to  searcb»  and  inform  me  what 
onj^ra  are  to  be  found  with  respect  to  the  production, 
all  trials^  of  docu^^entSf  of  which  the  posseuion  ha«  botn 
admitted^  iq  answers  to  mere  bills  of  diacoveiy. 


BftOlTN 
V, 


,^■1 


•9— ■ 


The  case  stood  thU  day  in  the  paper  for  judgment ;  but  March  si. 
before  judgment  was  pronounced,  Hr.^  Jacob  mentioned 
tb  the  lidrd  Chancellor,  in  addition  to  the  cases  before 
iSis&fWtUidmsy.  Munnings  (a),  Hqrris  v.  hodenham())\ 
Tavtoi^  ▼•  Sheppari{c\  and  Bland  t.  WaiwwrigJU^  a  late 
ca»e  m  the  Exchequer,  not  yet  reported.  He  stated  that 
ih  Uie  last-mentioned  case,  an  action  had  been  brou|;ht 
against  ah  insurance  o^ELce  upon  a  policy  of  life  insur- 
anoe*'  The  defence  was,  thai:  fraud  had  been  used  in 
enectlng  the  policy.    The  insurance  office  fytA  a  bill  of 


tjourt  This  order  was  complied  with.  The  I^fendant 
in  equity  afterwards  applied  to  the  Court  to  have  the 
documents  back  again.  The  application  was  resisted 
upon  tlie  ground  that  the  documents  could  not  then  be 
produced  at  the  trial.  An  order  was  made  that  they 
ahoutd  be  redelivered  to  the  Defendant  in  equity,  upon 

■ 

/tbe  terms  'of  bid  produdng  them  at  the  trial;  be  pro- 
duced them  accordingly,  and  they  were  read  against 
bim,  without  thd  whole  answer  being  read. 


-:   '  »  * 


(il)  Jl^^il  4*  fdoodif,  IB. 
(h)  1  Sim.  4*  irn.  288. 


The 

ip)  X  YQung€  ^  CoUffer^^M. 
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f  tM  The  LoKD  Chanccixoe. 

The  rniiform  opinion  of  the  Judges  of  the  Coarts  of 
common  law  is,  that  when  a  bill  of  discovery  has  been 
filed,  to  which  an  answer  has  been  pat  in,  and  docu- 
ments are  produced  at  the  trial,  as  part  of  the  answer, 
in  which  character  alone  the  PlamtiflT  m  equity  is  en- 
titled to  use  them,  the  whole  answer  must  be  read ;  but, 
on  the  other  hand,  when  a  Court  of  equity  has  inter- 
fered, and  has  6rdered  the  documents  to  be  produced 
and  read,  the  Court  of  law,  sitting  at  Nisi  Prius,  pays 
such  respect  to  the  order  of  the  Court  of  equity,  that  it 
allows  the  documents  to  be  read  alone,  without  inqnirthg 
into  the  grounds  of  the  order.  That  is  the  rule  esta- 
l)Tished  at  law,  and  it  is  consistent  with  what  is  the 
situation  of  the  parties.  The  question  is,  whether,  upon 
a  mere  bill  of  discovery,  a  Court  of  equity  ought  to 
interfere,  so  as  to  relieve  the  Plaintiff  in  equity  from  the 
niecessity  of  doing  that  which  he  is  by  law  bound  to  do ; 
that  is,  on  a  bill  of  discovery,  to  give  the  Plaintiff  in 
equity  a  benefit  beyond  that  which  he  is  entitled  to 
derive  from  the  answer  to  such  a  bill.  I  was  surprised 
to  hear  the  affirmative  contended  for  in  the  argument; 
becAuse  I  thought  that  such  a  course  would  be  giving 
relief;  the  Court  would  not  in  that  case  be  used  for  the 
purpose  of  obtaining  discovery. 

It  is  obvious  that  the  effect  of  the  Vice-Chancellor's 
order  was  to  give  the  party  a  benefit  he  could  not  other- 
wise have,  namely,  the  power  of  using  a  document  in  a 
manner  in  which  he  would  not  in  other  respects  be 
entitled  to  use  it.  I  directed  the  Registrars  to  search 
whether  there  was  any  precedent  of  such  an  order 
having  l>een  made  on  a  bill  of  discovery.  The  result 
is,  that  no  such  order  can  be  found  upon  a  bill  of  dis- 
covery, except  that  in  the  case  of  Crowlej/  v.  Perkins^ 

which 


OASES  IN  CHANCERY; 

which  was  cited  in  the  argument.  That  result  is  quite 
consistent  with  the  doctrine  of  the  Judges  at  law.  This 
Court  does  not^  upon  a  bill  of  discovery,  interfere  with 
the  rights  of  the  parties ;  it  merely  gives  the  discovery 
sought.  If  the  Court  were  to  go  furthert  the  bill  would 
Jiat  be  a  bill  of  discovery,  and  there  would  be  a  de- 
parture  from  the  practice  of  the.  Cpu^t  upon  a  bill  of  dis^ 
covery.  ^s  soon  as  the  Defendant  in  equity  has  put  in 
lus  fupswfer^  he  is  entitled  to  his  costs,  and  the  ofiice  o^f 
theCoufft  is  discharged.  The  Court  has  no  jurisdic« 
iioQ  to  exercise  on  a:  bill  of  discovery;  it  leaves,  the 
fKurties  tojaoajke  the.l^est  use  of  the  discovery  they  can^.^ 


n^^.' 


'.  >^|^hetbert)^q  rule  at  law  be  right  or  not,  is  not  a  matter 
^r,  o\y  coQsideratioD ;  it  is  sqfficient  for  me^tosay,  tbat 
this  Court  will  not  interfere.  I,n  the  cases  of  Harris 
Vi  Bodenham^  wad  Taylor  v.  Sheppard^  which  have  been 
referred  to  tonday,  the  present  question  was  nqt  raisecl; 
ifoir  dqes  it. Appear,  Uiat, in,  either  of  them^  the  bill 
wa^.a  billoC  dispovery.  The  order  mu^t  bte  discharged. 
iJ^h^^Co^.sm\iQ%  no.  or^er,  with  respect  to  the  prp- 

dnetipn*     It  does  not  interfere  at  all. . 

lOrdjBr  of  the  Vice-ChjWJceUor  dischaifg^  (a). 


I" 


IV 


i'..' 


(a)  All  to  the  rule  at  law,  see 
I  Plul.  Ev,  359,  360.  7th  ed. 
\  Stork.  Ev.  386,  S87.  2d  ed.; 


and  Long  v.  Chawpiqif^  %B,  4* 
AdoL  284. 


■   i  j  .  ■ 


fi: : 


n 


'I; 


949 


tBSe. 
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CAbES  IN  CUANCLRY. 


JIMI  %,  4.  FOOT  r-  COLUNS. 


A  writ  of         TN  this  atttf  six  writs  of  rigbt  were  isssed  igiiiist  ax 
jlSi^VIL        '*'  teatats  In  conmon,  on  die  SOih  of  May  1895»  the 


the  ofindon  latt  dqr  bot  ooeopon  wbieb  the  recent  8tatiite(a)  tar  the 
h^titd  br  tbe  ^^*^tf*^^  ct&c^Soos  allowed  writs  oT  right  to  be  broiigbl 
actslc4  atalt.ODthe  tame  daj,  tbe  writi  were  dditered  to  the 
fbrbrifioifig  sheriff  of  J&ns^  with  dtrectioDs  to  take  tbe  neeessarrpn^ 
Af^  Th!^  oeedings  upon  them.  Tbe  writs  were  letnniable  tm  dieSHf 
ttoMbadex-  of  Mirrmftfr  18S5.  According  to  the  practice  with  respect 
S^ra  da  of  ^  ^"^  ^  "gH  »l  ''M  the  doty  of  tbe  sheriff  to  have 
the  writ  was  sommoned  tbe  tenants  to  the  writs,  fifteen  days,  at  leasts 
^Si^imt watf     l'^'^  the  day  on  which  the  writs  were  returnable.     Ha 


mealed:         the  present  instance,  bowerer,  tbe  sheriff  did  net  sdm* 
the  writ  mua   n>^M)  Ae  tenants  until  the  24tb  of  October j  which  was 

be  eomidtf ed   ^^y^  ^^tie  ^y^  before  the  day  on  which  the  writs  wete 

aft  luiiring  beeo        ^  ^  '' 

brocij^t  after    returnable.    On  die  50th  of  Octoberj  the  sheriff  haritig 

niUd'^'the    P'*^**'^  *«  cursitor  to  alter  the  writ,  by  making  It^ 
act;  and  it      returnable  on  the  21st  of  November  instead  of  the  M^' 
Riperi^ttir**  ^  writwas  resealed.    Pn  the  3 1st  of  Orfofter  tbe  sheriff 

summoned  the  tenants  again,  to  appear  on  the  21st 
of  November^   and  accompanied    tbe   summons  fay  a 

notice^ 

"  »■ 

(a)  5  A  4  W,  4.  c.  S7.    The  person  who  shall  nothave  ari^t 

thirty-tixth  section  enacts,  that  of  entry  to  any  kmd,  shall  be  «a»  ! 

certain  writi^  which  it  enum^  titled  to  maintain  aoy  Mteh  writj 

ratet,jind  in  which  enumeration  or  action  as  aforesaid  in  respect^  . 

writs  of  right  are  included,  shall  of  such  land,  such  writ  or  action 

not  be  brought  after  the  31st  of  may  be  brought  at  any  time  be- 

December    1 854.     The   thirty*  fore  the  1  st  day  of  Jtau  1  to5,  ift  •  •• 

seventh  section,  however,  is  in  case  the  same  might  havf  beoD  /. 

the  following  words:  —  «•  Pro-  brought  if  this  act  had  not  been 

▼ided  always,  and  be  it  further  made,  notwithstanding  the  pe- 

enacted,  that  when  on  the  said  nod  of  twenty  years  hereinbefore 

91st  day  oi  December  1834,  any  limited  shall  have  expired." 


CASES  IN  CHAN6BRtr.  25* 

DOtiee^  not  to  appear  to  the  former  summons.    The        ISM 
same  circumstances  occurred  with  respect  to  all  the  writs. 
In  HiUuy  terra  1836,  one  of  the  tenants,  named  James 
Hales  Shirreff'^    obu^ioed  a   rule  firQi^   the   Court  of 
Common  Pleas,  to  shew  cause  why  the  writ  of  right 

agnin^  Jiuosejl^  VsA  the  sumoiomf9fisded  upoi|^i|:»  sboulcli^ 
iHitibe,Mfcasidf^  ufNoiv  thf  gVPi^  >M,i^Aheratipar#pci 
n^eaU^  Wem.kruguKMCf^r  THwritfgafnsl,  V«w*iWl*«»«lj « 
di^.^/^  if|t«F»^  intP  U*^  CwBt.of  C;qawK>«  l?Jk»»;bj|» 

T^S¥m  fer.jw  doing,, fic^t,t. that  ^ntil:^e  ftheriff  |^, 

sepf^lK,  }tf^,Hb§t  PpMrlijjcpuid  not  «et  asJ4^aii,ong|«^l.  '."  J   ;  j 

dfqteiH|i|(  5^fU.,Pe^^  l?«ii4y  »J^WM> w4,fiJifd  flith  h 
^^jlR^HApSi^reviuoi  of  the,  Court  qf  Cow^fH^  ^ai^ii  ''  ;   ^ 

^ft/J'*P'..*4*9C/f^n«»'y5  *•»«  tenanf^  CoUiniim^  blM^iflg  : 
agpeip^d^n  jjirrit lof  gr8itc£  ogv,  .foiu)4^  m  M^e  .writ^. 
ri|j^{}lyf^,t^,f:<pt^rn  of  itt  wa^Js9ued  «gpif)st  her.%^frt,, 
%l^^iH»eaFpn?P^//  Q^the^lltJ^of^Jft^^rtta/jr,  how^^^ 
^«f)lf^>!W}^  Q^^^^iP^ved,^  before  ttije  yioe-ChafiiCteUort  t^f^. 
^flffl  cfffi  »?«h>  »#t  1>«  supweded,  ,up w,  the  gpowd 
^^^^m  tfl>.5^W^rfid,j^J}avjitg.^ 

The  jp^emandaut's  a^^  made  an  affidayit^  \p,opr 

poiUipn.t0^tbi¥^li)Ptipn,  ia,  which vh(^  stated. that  hel^d 
bgeiy  inbrmed  by  Mt^Jcnes^  one  of  the  cdrsitofs,  that 


♦    ■       It: 
«     -i 

..fl.-^.l,-.'         .!« 
r1l1.       fi      .1/ 

•      tif!    .ii-.rj 
Ml!     !■'    MJ 
!o      J  '.'    f!--   'J  'T 

'....•:  -.--It 

i: /.    f  '^     K'' 
i  ..■•'..-', .      'I 

■■  ■  ■     •       j1 


I'l        (••■■.  ^      ■  ■ 

,       1^ i 


XxMM^tSf  and  cestealf  writs  ^of  right,  and  other  original  v 
wi^  fei^  atiy  detnamfant  or  ptaihtifF  wKomsoever,  -on 
ai>jgIication  maqe  at  the  Cursitors'  OiDSce  for  that  purpose ; 


S  4 


and 


^n  CAS£S  IN  CUAXCEBY. 

1M&  aod  that  the  Cor&itors  mere  boand  to  alter  the  retum  d^ 
aad  rescal,  any  writ  of  right,  or  other  original  wril,  if 
required,  as  a  matter  of  course,  and  arithout  any  order 
whatever  from  the  Court  of  Cbanoerv ;  and  that  Mb 
Jimett  in  the  whole  course  of  his  life,  had  nerer  known 
the  practice  to  be  otherwise.  The  witness  added,  thai, 
he  had  himself  been  in  the  habit,  for  the  last  twenty-twa 
years,  of  getting  the  return  of  writs  issued  from  the 
Curb]tor!»'  Office  altered,  and  the  writs  resealed,  with- 
out any  order  from  the  Court  of  Chancery  for  that 
purpose. 

The    Vice-Chancellor    granted     the    motion    with 

0CN»t4. 

The  Demandant  now  appealed  from  the  Vice-Chan- 
eellor's  order. 

Mr.  Jacob  and  Mr.  K.  Parker ^  in  support  of  the 
appeal. 

Writs  of  right,  although  issued  out  of  this  CoiirC^ 
were  always  returnable  in  the  Court  of  Common  Pleas; 
in  the  present  case,  the  writ  was  actually  returned  into 
that  Court,  and  Bled  there,  before  the  motion  to  super- 
sede it  was  made.  Doubts  have  been  entertained, 
whether  this  Court  has  power  to  supersede  any  writ 
at  any  time  after  the  return  day  is  out;  Bx  parie 
Little  {a\  Rex  v.  Burrard{b);  of  even  after  it  has  left 
the  office  of  the  Court ;  TreUecocVs  case  (r),  Ancn.  (d) ; 
tjiit  it  is  perfectly  clear,  that  after  a  writ  has  beto 
returned  into  another  Court,  and  has  become  a  re- 
cord of  that  Court,  the  authority  of  this  Court  over  it 
is  gone ;  Ex  parte  Little.     The  writ  of  supersedeas  Is 

always 

(a)  S  Atk,  479.  (c)  1  Atk.  655. 

[h)  1  P.  W.  455.  (<0  «  Atk.  S37. 


CASES  IN  CHANCERY. 


2n 


al#ayB- directed  10  the  same  p^r86n  to  =  whom' the  of i- .. 

ginal  writ  was  addressed,  and  directs  him  to  sarcease" 

aHrfurther  proceedings  under  that  writ.     The  person  to « 

whom  a  writ  of  right  is  addressed,  is  the  sheriff;-  but' 

after  he  bds  retamed  the  writ  feto  the  Court  lof  Com-. 

mbn  Ple^,  he  is  Jhnctns  officii  ;  and  it  would  be  absurd  t» 

^rect'faim  then  to  surcease  proceedingsrnndeir  the  writ.: 

The  case  upon  the  authority  of  which  the  Vice^OhanceWl 

lor  Ranted  this  motion,  was  Ogr/ery.Heyvcodd.{a)     In 

tiiitt'c^se,  as  reported  in  the  original  edition 'of  ^m£/>^, 

it  would  seem  that  Lord  Hardwicke  had  an  impression^ 

that  he  could  supersede  a  writ  returned  into  another 

C^niirt,  although  he  cottld  not  quash  it;  but -it  appears  « 

from  the  note  to  Mr.  Blunfs  edition  of  Ambler^  in  whfcb 

he  quotes  the  Registrar's  book,  that  the  facts  of.  that. 

chSB  Were,  thatthe  writ  had  been  returned  into  the  Cc^rti 

of  Conimon  Fleas;  that  the  Defendant  in.>dle  cauMr. 

considered  the  writ  wrong,  because  the  return  had  been 

iftered,  and  the  writ  had  been  repealed  without  b^g. 

restamped;  that  the  Defendant  applied  to  the  Cotir(2<^. 

jComnoD  Pleas  to  set  the  writ  askle ;  that  the  Court  of 

Go^mmoD  Pieas,  wishing  that  the  question,  whether,  the' 

(fml  ought  to  have  been  restampedior  not,  should  be  de*. 

fiidedib)f(  the. Lord  Chancellor,  ordered  tliat  the  Plaintiff 

.duNold  have  leave  to  take  the  writ  off. the  file,  and  .tha(*. 

jtbe  Oe&ndant  should  be  at  liberty  to  move  to  quash  \if 

^^uldltha^  upon  that  motion,  neither  party  should  insist' 

-  }|ipQn  the  fiM:t  that  the  writ  had  been  actually  returned. 

■  I^R^strar's  book  .has  been  exsimined,  and.it  has. 

£^Mi  foand  that  the  statement  in  Mr^Bluni^s  note.  has< 

.be^  accurately,  taken  from   it.     TJbe  note   was.  not 

J  bfiought  .to  the  attention  of  the  VicerChancellor.     The 

^decision  was  made  upon  .the  then  existing  Stamp  Act; 

but 


ISS^*! 


■f  .  -  ■  f. 


(a)  Ambler^  6t^.    S..C,  nom.       Weaveri  Compgu^  \.  BayuHtrd, 

5  i4M:.36^.  :_    r. 


Sfti-  CAi9£S  IN  CHANCERY. 

l^t^^  bit'h^ittL  Wat  dobe  iti  tbt  case  prows  most  stroHgly  the 

F^i^  paiidttb' n«Mr  uiken  by  the  Deoiaiidtfit.    llie  cue  of 

v:'  ,.  SmOlk  H;   Mlin^ia)  is    entirely  m    accordance  wit& 

^^"^  Ogjir/ir»  Bejfimktdf  as  explained  by  the  note  before  mlea^ 


tidied    Iii  AifiM  T.  WUmer,  the  Lord  Chancellor  cbtt- 
sdlteJl^'  Cilrttltora  as  to  their  practice^  and  he  said, 
ttti  'liUi  de^Jon  in  Ogjfer  v.  Heymood  waa  npon  tlict ' 
StolrtRitif.   ^  "■' 


1  >  • 


/riia  cdt^rtr  of  law  hkft  gitet  po#ers  in  amendti^' 
wiM.     The   atibendment  of  writs  is  allowed  by  tliia 
stiiaUBe'8  J%!n.6.  ^12.    It  has  been  decided  that  thisl 
cmM' <tf - &tif' }iit6  \lrhich  writs  have  been  retiirne^^' 
u'ttii^  firopM''iCottrt  to  liMMid  them  after  the  tkmnt.' 
Tiii'Me^dttl^^ts  -bT  i»«cipe»  m  reeoWriea  rested  oii'' 
thilk ^fin^idik  '  6  !s  true,  liaWe«er,  tbat  the  C^'! 
of'i&ll'''C&)l^Daoii'  PUu  will  not  amend  writsi  of  ruroK' 

C7      a 

Ifrata  Ci^i^Yt  has  'tlie  pdwa:  to  make  such  an  oider  ' 

arf'l^  fiifai'^biiide^  the  Vice-Chancellor  in  the  piw^'* 
seiiiP^idkb&f^  'thia'  writ  might  baVe  been  altered' of ' 
sil))yiiuiAecl' kt  tb^  v^fTf  day/ or  at  the  Very  tini^  <il'^ 
vMy^'m  Hak^'held;  th2it  tire  writ  became,  fro»  tfi^'"' 
ti^dri«sdffln^^^^^  that  th^writin't^^^ 

pMiiUi  iitne  wiKa'  therefore  a  writ  is&ned  after  die  lat'of ' 
tfiii&  t)^.  It  b  nbe  true  that  the  writ  is  made  •  mm 
wr/liWb^  tesaaled.  The  practice  of  the  Cii^dtoi^;^ 
QIBci^/widi  Veipect  to  writs  of  right,  has  been  to  reiaaL'  '^ 
thdir  fbiir  tttn^  and  thus  to  keep  them  alive  for  fimr  * 
tdrbii^i'Afe'reMiifaiig  being  always  made  before  the  reton 
da^'hak'tiMitr.''  'th«re  is  a  difference,  in  this  l«8iie^' ' 


ML  writs'  m  real  actions,  and  writs  of  mesne  processi 
in  person^  9^nsr  Shirtey  v.  fVright  (&),  Po/s^m  fk 
X^  if)  Thff  proe^ce  of  the  Ciirsitors'  Office  mpmii^ 

'    tW 

{6)  ^Ld.Raym.nB. 


!•    •  ■    .      «   . 


CASES,  im  c1M^e^»x^)  ^^ 

thaJw  of  tbe  Coutv  ta.the.bfi»(!j|t.p£  !ftiv4v^^t9Pj     i(^, 
ia  eotiUad.  .In  tbe  pnaeni  ene^.^.penrnjf^nft,,^,.  ^^J^*^ 

iMideMs  whidi  Mlachad.  m  wtj^ta  q(  ri^  ^opf  th^,5jii^j 

PM^  w  the.  CunitQc^'- Office  ,bottrj^b,f  $f$8i5W«|l#.^j 
ngeiUtd  four  times,  aid  contiaiMa  for  fottr  tar^^  ii'^^^!'^ 
atabita  baa  not  uk»n  away  the  DeauBdwt'a  vl^t  ta 
thc!«  K^f^fki^  .  .Tift  term^  i^ji^i^fhit  i^ffffig  Uifiu 
tlM.  tiai»  itaOm  wbiBh  ,irjitt  QjC,ji|jb|i,^.9fi«il,,^p  iu^^ 
are/tb^  wiP^iW  those  used  jn  fbe  old  St^tutf^ttTtXijiltJ^g 
atipns  and, the  Statute  of  Frauds. ,  ,In  ^^ty^^tjn^ rj]|^^ 
frmn ;,t(ie\wTr;io(».  ot  *b,  wfeippBnii;..(^>i(^,jjJ|^  ^^i 
n>n8  ^m  thp  ^ini^  of  issuing  thp  writ  Vj^Vfl^jfeEfflffer 
persoui'wbo  wished  to  keep  ^jiye  t^  "Sl'JftjaftiftS^'lfblf] 
issued  writs,  and  kept  them  in^theif  .owp  Dp»BfS8iaPf| 
and  entered  continuances  fjom  tipje  tQ  .dm^ef  fjba^i 
was  the  only  way  of  keepins  ,aliv'e  A^i'eptetJy^^iqMja. 
debtp)-  who  went  abroad.  T\\e  teg^e  of^the,.i^r|t  i;^-co|}j-„g 
sidered  the  time  of  the  cofhm^c«^iy^ipf,,thfL^{k<Stj,}^,^ 
and  aUhough  the  time  at  (vbi<;h  j|  yfrj^j)nf,]r  ^^eal^^ 
may  not  be  within  tbe  tiuie  pr«3C^^,bX:^1i-^W'^9rfii 
Limitations,  it  is  sufficient  iftK^filfiff^W^  l^fllgrtq 
Prices.  The  Hundred  qfai^onffi^^p^itjlpn  ^^ffce^^ 
son.  (t)  A  writ  is  not  madeapow  w^jjt^y  ^Jog fflo^ ^ „, 
Brailhipaite  v.  Lord  A'o;((^(^^c)i;  flwd5?,!«4,v%feff!0 
viond  (rf}j  Miller  v.  Mil!et\€)  i^^ajfj.  jt^tiilef^  {^^j 
Jnon.  {h)  f  Tidd-^  Practice  (0:,^f^''^,?^S^?'A(^.lr«^J 
recently  before  the  Court  of  Copiititwii^lea^,,  jjifl  j^p9|,(, 
'.,,..-..  ...,-■;""■:  ;.■..■»  ,.i-.r>.-.jol«W 

tdiiP.Vm,.*$7,  -  '■  ''(t'iSi^yiH.k'-'''''^"-  "' 

(«3  tS  Cram.  4  Ute.  40«.,  nad         (A)  Ibid,  p.  set. 
4  3yio.  876.  («)  Vol.  1,  pp,  71?.,,<*  .  W« 

(<0  IB.4'C,  111.  9tfa  edition.  ■  «  ■  \  t '(*' 


Collins. 
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J^Sg^       yet  reported  {a\  was  quite  a  different  case  from  the  pre- 
sent :  because  there,  the  writ  was  altered  after  the  return. 
'Qor  ^ 

V,  day  had  come.     When  the  Court  of  Common  Pleas  d^ 

cided  that  case,  they  were  not  accurately  informed  of  the- 
.  practice  in  the  Cursitors'  Office ;  they  seem  to  have 
supposed  that  the  practice  was  to  reseal  writs  an  in- 
deBnite  number  of  times.  If  the  writ  in  the  presoit. 
instance  has  been  brought  after  the  time  allowed  by 
law,  the  Demandant  may  take  advantage  of  that  fact 
by  plea.  The  Court  of  Common  Pleas  should  have  an 
opportunity  of  giving  its  opinion  upon  the  effect  of  the- 
resealing  in  this  case. 

Mr.  tVigram,  and  Mr.  Biggs  Andrrjcs,  contra.   • 

A  party  who  has  used  a  writ  which  he  has  sued  out, 
cannot  have  it  resealed :  Glenn  v.  ffilks,  (b)  When  a 
rwrit  baa  irregularly  issued,  this  Court  may  supersede 
it  at  any  time.  Before  the  passing  of  the  late  act, 
writs  of  right  were  always  looked  at  with  the  greatest 
strictness.  The  statutes  14  Ed.  3.  5/.  1.  c.  6.,  9  Hen.  5. 
St.  I.  c.^.f  and  SHen.6.  c.  12.,  are  the  only  statutes 
under  which  the  present  writ  could  be  altered,  but 
.those  statutes  allow  alterations  in  cases  of  clerical  error 
only ;  Blackamore^s  case,  (c)  Courts  have  always  been 
unwilling  to  assist  the  Plaintiff  in  a  writ  of  right: 
6  iVms.  Sound.  ^Sf.  Dumsday  v.  Hughes  (</);  CTtarl* 
wood  V.  Morgan  {e);  Baylis  v.  Manning  {g);  HuU  ▼. 
Blake,  {h)  Worley  v.  Blunt  (/),  Miller  v.  Miller  (k), 
ISbscoe  on  Real  Actions.  (/)     The  Vice-chancellor  sai^ 

the 

.  («;  Now  reported  2  Bing.  N.  S.  ,     (g)  l  N.  R.  233. 
464.  (A)  4  Taunt,  572. 

{6)  4  IhwL  P.  C.  322.  (t)  9  Bing,  635. 

(c)  8  Co.  1 56.  a.  (k)  2  Bing,  N,  S,  66. 

.  .(d)  B*B.  *  P'  ^53.  (0  Vol.  1.  p.  178. 

(e)  1  AT.  B.  64. 


;  -y 


•  Mr.  Jacobf  in  reply.  -    .  •- 

The  practice  of  ttie  Cursitors'  Office  is  applicable  to 
all  writs  issued  from  it,  including  all  writs  upon  wni^h 
recoveries  were  suffered,  and  the  writs  in  all  personal 
actions  in  which  the  Plaintiff  thinks  fit  to  commence  Yii^ 
ftctu>n  by  original  writ,  as  in  Braithwaiie  v.  Liftd  Mont" 
Jbriy  and  all  real  actions.  In  other  casesj^  there  was 
jEilways  a  supposed  original  writ,  which  was  paid  for^jio 
the  filazer  of  the  Court  of  Common  Fleas,  who  af- 
counted  for  the  money  to  the  cursitor;  the  Defendant 
might  call  for  the  original  writ  and  crave  oyer  of  it, 
and  then  the  Plaintiff  was  obliged  to  hate  the  original 
writ  made  out,  as  of  the  date  when  he  issued  his  capiiiSj 
sealed,  perhaps,  a  year  after  the  capias  was  issued.   This 

>  practice 

(a)  2Atk.  517.  •    r     . 
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the  late  act  was  a  legislative  declaration  in  su()port  of        18S6.  ~^ 

(he .principle  on  which  the  courts  had  acted,  Qan^ely,     ."^"jl  "*-/ 
/  •■.':''■'  fb(5T 

that  no  person  should  sue*^  for  land  after  twenty  years.         i  ^/ 

Jt  is  enough  to  shew  that  this  Court  has  conciircent      E^?;S?J' 

jurisdiction  with  the  Court  of  Common  Pleas.  '  ^hen 

the  case  qi  Foot  v.  Shirreff' vras   before   the  Court  df 

Comn^on   Pleas,   the   Judges   of  that   Court   thou^ot 

that  this  was  the  proper  jurisdiction  to  get  rid  of  the 

.writ.     That  this   Court   has   power  to   supers^e  the 

'^rit,  if  it  has  improperly  issued,  is   clear  from  Lord 

ffar4wici^3  expressions  in  Ogyer  v.  Heywood^     In  that 

case  the  application  was  to  quash  or  supersede  tlie  writ 

The  writ  had  been  returned  into  the  Common  Pleas. 

.No  court  can  quash  a  writ  without  having^  ^  the  ji^rit 

before  it,  but  that  is  not  necessary  for  the  purpose  of 

^superseding  a  writ;    IFoodcrqjfi  v.^KinasUm^Xi^y'i  The 

arrangement  mentioned  in  Mr.  Biunfs  note  U}^0^€rcv» 

HityaDOod  vras  only  made  to  insure  the  decision  of 'the 

question.     Ijeigh  v.  Leighj  has  decided  this  caa^e..   .  :  : 
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%W'  H*^^^  ^^  ^^  BP^.  Writs  mtedntttd  have  baan 
beld  Tflid.  Bj  being  antodated,  the  writs  irftDe  brought 
V^  .mfhisk.^rWf  and  this  Court  Tafiised  to  altar  tbcnp  W- 
XmiVf-  qi|U89}.jtlfe,,p^^u:tioa  oftbe  office  had  bean  to  amead 
t^ft^^UK..,.'][!hi8  Court  sujppoits  the  praoiica  ^  the 
fiwniunf  Pffif^  axKl.acU  upoa  it;  Prtar  ▼.  CTartsW, 
,^ai^  ^^inton  r.  Sifv^nmi.  Ogy€ryiHnfw$o4vciJM$iki^ 
^}^%^hj  ,of  the,  practice  of  the  Corsiton^  OSkp^  «Hb 
i^f^  to  itaeapjiig  writs*  In  Jentdngs  t.  Lard  Hmh 
Yj^fii^.^^  Utc^j  b^one  the  Vice-ChmeeUor,  the  s^ai^f 
oupsitf>r  {}^t^,  Janes)  stated  that,  it  was  the  right  <€  the 
^|)einfwfda«it  to  have  the  writ  reseated^  and  that  the  CiNr- 
^^>X  ^pold  xipt  ptgect ;  the  tenant  in  that  case  s^fved 
,the  .Cursitor  with  notice  not  to  reseai  the  wri(  $  |he 
J(J>fipi^odaDt  applied  to  hare  it  resealed ;  th&  Condtiyr 
^<|,t|^e  Qemai^dAtit  had  a  right  to  the  alteration^  Mi 
i^'y^^Hl^  a  writ|^  roemorajadum  of  the  Demandailtb 
^licatipn.,  J^o  authority  has  been  produced  le  ahew 
jt,fa«4Jr^8^^ing,^^kes  the  writ  a  new  writ»  exc^  Le^iu 
fjjfi^^,^  T]he  ewes  of  amendment  of  writs  4|iiolsd  ojfi  the 
filler  side,  have  ^.  afplicationy  because  the  ptreseiifis 
jf^/^jgifdp^  (^  jhe.apiendmeot  of  a  writ  hjr  an  ocdeK^ief 
;^e  Qoufl;  Lpr^  Hardmcfce  notices  this  in  SmUh  v..MK> 
!^*Ji^)  .^(Vnetiiii^s  the  seal^o  an  original  iirrit  is  not-poifc 
^U\  a|j^,v^ctor  judgme9t»  or  even  unpl  after  e-^Rfrit 
q^^()f  has,;been  brought;  bqt  the  writ^  tieverthd)aB% 
^w/a^^^  dati^ /rem  /iXs  ieste.  It  is.  said  on  thoinfthar 
ffde,f  tt^  some  pf  the  cases  cited  were  .cas^'..nelj<if 
-^'flPf^l  ^"^  1^^^  °f  judicial  yvrits^  There:  is  Art  giQstt 
i^^e^e^ipe  t^ween  writs  issued  under  the  seat. of-  this 
-jfPpi^f^lipidjthpsiq  issued  under  the  seal  of  any  other 
!?ffH9f  ...lE'he  9^)S€ii:ii»tions  of  Bqyl^  B»  in  BraitkoAHcii* 
f^d,,iM(^niford\b)i  shew  that  resealing  is  only  to  be 
Ipppi^dered  as  giving  renewed  effect  to  the  writ;  and  from 

what 

(•)  See  3  Atlc.  600.  {b)  See  4  Tyrw,  S78. 
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iHnlt  ii<i  saJF*^  ft  ofipeai^  that  m  Tmid  f.  MiSitti!ibk^ii% 
ih0  writ  was  wn  original  writ.    In  BraUhwaitH  v;  IML 


Montfoiri  the  Judges  seem  to  hate  considered/ tMatth^  'i.  „ 

writ  was  contiaued  by  being  reseiiled,  «id  thitt'  tbe 'ie-  'C**™*' 
aejding  aatfaorised  its  being  seitwl  -iii'iyoth<^''ii8un^. 
AKdSl  y.  ^'tZmtr  deeided  tbae  a  wttt  reieike^  ktWf  i^ 
«f*«»d,  op^iMed  as  frota  the  Uitie  oftbe  lfto>  Ithiik^  (Jaife 
«lMw»  tfiM  where  tfi^  i^ealing^  ta{kib  pbce'^iiiliJMl^tt^ 
«4^  ihApnedoe  6f  the  C6urt^  th(i  wtirid#ays  c^^^U^ 
flNMB  tfa»  thae  <rr'  thi  ftsff.  "'^t  iitr^  ihi^«^  wfii^n' x»^- 
uMom  AT  baiikrapt  Wert'lsMied,  if  a'^^non/  bHlip^ 
Mr^«e(iM'  upiih  a  emttiftisttob  oiP  binkHipt^  JbOttd^'hi 
isMMqaettee  of  a  flaw  hi  llie  MiimisiiiMi,-  tH^  ottJi^. 
«iiiwioll'was"altered  and  tetei<l<edi  'bdti'tfaai^'tiMbii^tlfc 
did  M^  make  it »  new  tomfMaiicni ;  IT  li  liiT  ^Ud"^ 
MM'tbe  sisicifrb  of  the  banknip(^>lKitMi<rf, '^'£tl 
olhaix  tou^  wM«b  hiid  >b«eir  tdrMt^'ddnb  'ihidlft^'flie 
twiJmi(iiii«D,  #6iUd  h«re  b«Mi  ^d.  "It  U"tit&; 'UUtt 
in 'praAtieei  eomniissions  of  batikntitt  wiBra  viUC'iiek^ 
•oOMpt  ibjr  th«  order  of  the  Gbtriti''  •mihriH.  W^^ 
dots  DOti  apply,  b^eause  ther6  Ai  wl4t  VirU'it^'iUy& 
Ue  >tMf<nftniljr  of  Process  Ac^  iaiid  'was'  reCfirhatile 
iiaUiediatflfy'^  '  [TUf  Loud  CiiAMckkxdUr/  fi^W^^i 
SM|iidrMy>  ftttthoHty  for  Yfie  >  eodk  ^iP  GMM^ok'^riiii 
HopieiMdliig  <i  wiftri'  Th«  Court  of'tlUiiniA^  ^P 
M^ :  Mir  hei«%  'a»  th  !£v^  ^^i'  '£lfl^  ibift'  ^  tUi 'tiii^ 
ftddanviaewl  tiot  a^^  t6  the'4rriti' >  ^Trii^'of  "^Wlft 
iwt«raabto:i4i)  t^pMriioment  ime  iiroiii  thU"  6At.''^''^er 
tto^^Oo^lMtKUtlor'a^  order  fn  ikA^^waiexA\li^m% 
iigh^-tlbH;oM^tMMee  ifox^A  bc^  that  wheir  a'il^l''yi 
txfkp r«]tiilrniMl  ktto  pkliatiieiit,' Mid'WBeh' -the' ^TloiiStt^tilr 
Jc.otd»)ia»^ti^eti  ^Ogniitatoe  of  iH^  antf  #kett 'Ac  tidd6)fjl 
Ja'tlMt«kiiuid'  eMfti  when  th«  oonittel  ire  it'ifiii^&a^MI^ 

'•w>\\  L.'f;  .  ■•'  ''  .'I  .■  •>'  ".•  •      .   •'  .'■■ -i  ;^i':  :•  . '  1-  '•''•^-'  -'lijjfd 
(a)  1 C9U.  £<}>.  330.  (i)  4  Z)ot0<L  P.  C.  S99. 

;       ..„■'.      ■.-•-  •  •■      'A    ■".  •.If.   (CJ 
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1836.        Lord  Chancellor  could  stop  the  proceedings  by  supers 
seding  the  writ. 


April  12.  The  Lord  Chancellor. 

• 

This  was  a  motion  to  discharge  an  order  of  the 
•Vice-Chancellor,  by  which  his  Honor  ordered,  that  a 
writ  of  right  should  be  superseded  with  costs.  The 
grounds  of  the  application  to  supersede  the  writ  were 
the  provisions  of  the  act  3  &  4  W^  ^.  c.  ^7-  5.  S6.  and 
S'7.,  by  which  it  was  enacted,  that  no  writ  of  right 
should  be  brought  after  the  31st  of  December  1834f^ 
except  in  cases  in  which,  on  that  day,  a  party  had  not 
a  right  of  entry ;  in  which  cases,  such  writ  or  action 
might  be  brought  nt  any  time  before  the  1st  of  June 
1835.  I  assume  that  the  facts  of  this  case  bring  it 
within  the  exception,  and  that  the  day  limited  by  the 
act,  before  which  the  writ  or  action  in  the  present  in* 
stance  must  have  been  brought,  is  the  1st  of  Jun^  1835; 
and  the  question  is,  whether  the  writ  or  action  was 
brought  before  that  day. 

The  facts,  as  disclosed  by  the  affidavits,  are  the  fol- 
lowing: —  On  the  SOth  of  Mai/  1835,  a  writ  of  right 
issued,  returnable  on  the  2d  o(  November.  The  tenant 
in  a  writ  of  right  is  entitled  to  fifteen  days  between  the 
summons  and  the  return  ;  if,  therefore,  there  be  not  a 
proper  summons,  fifteen  days  before  the  return,  nothing 
can  be  done  by  the  Demandant  upon  the  writ  as  origin- 
ally issued.  It  appears  that  the  summons  in  this  case 
was  not  made  till  the  24th  of  October  1835;  but  it  being 
discovered  that  this  was  irregular,  another  summons 
was  served  on  the  31st  of  October  1835,  to  appear  in 
the  Court  of  Common  Pleas  on  the  21st  of  November^ 
accompanied  by  a  notice  that  the  tenant  was  not  to 
appear  to  the  summons  served  on  the  24th  of  October. 

The 


^ 
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The  summons  would  have  been  inoperative  under  the  1836. 
writ  as  originally  issued,  of  which  the  return  day  was  the 
2d  of  Novembers  and  it  appears  that  before  this  second 
summons,  the  Demandant  had  applied  at  the  Cursitors' 
Office  and  procured  the  return  day  to  be  altered,  from 
the  2d  to  the  21st  of  November,-  and  that,  in  order 
to  give  effect  to  the  alteration,  the  writ  had  been  re- 
sealed. 

The  question  is,  whether  the  writ,  so  resealed  and 
altered  on  the  SOth  of  October  1835,  be  a  writ  of  right 
or  action  brought  before  the  1st  of  June  1835. 

On  the  part  of  the  Demandant,  it  has  been  stated, 
upoa  affidavit,  that  it  has  been  the  invariable  practice  of 
the  Cursitors'  Office,  so  to  alter  and  reseal  writs  of 
right,  upon  the  application  of  the  Demandant  But  what 
was  the  practice  before  the  act  3  &  4  fV.  4.  c.  27.,  has 
no  bearing  upon  the  present  question.  Before  that  act, 
as  the  Demandant  was  entitled  to  the  writ  whenever  he 
applied  for  it,  it  was  obviously  immaterial,  whether  the 
writ  which  had  before  issued  was  altered  and  resealed, 
or  whether  an  entirely  new  writ  was  issued ;  and  from 
thence,  no  doubt,  the  practice  deposed  to  arose.  After 
the  act)  however,  the  question  is  very  different;  as  it  is 
quite  clear  that  after  the  time  limited  by  the  act,  an 
endrely  new  writ  could  not  have  been  issued ;  and  the 
question  is,  whether  the  writ  so  altered  and  resealed,  be 
not  a  new  writ,  within  the  meaning  of  the  act. 

The  writ  is  a  mandatory  letter  from  the  King  to  the 
sherifl^  which  is  the  sole  foundation  of  his  authority, 
and  of  the  jurisdiction  of  the  Common  Pleas,  and 
which  alone  makes  it  obligatory  upon  the  tenant  to  obey 
the  summons. 

Vol-  I.  T  This 
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1856.  Tb!5  command  of  the  Kin^  is  manife«:ted  only  by  the 

issuing  of  the  writ  under  the  great  seal.  It  is  the  settl- 
ing which  gives  raliditj  to  the  writ ;  by  that  alone  the 
Royal  command  is  made  known.  Was  the  Royal 
command  in  this  case  pronounced  before  the  1st  ofjwte 
1835?  Did  it  exist  at  all  before  the  SOth  of  October, 
when  the  seal  was  again  affixed  to  the  writ  ?  A  pre- 
vious command  was  issued,  but  for  a  different  purpose 
namely,  to  appear  on  the  2d  oi  Xovemher ;  that  command 
became  inoperative,  in  consequence  of  no  summons  having 
been  given  in  proper  time,  and  the  proceeding  under  it 
was  abandoned,  and  indeed  the  writ  for  that  purpose  no 
longer  exists.  The  moment  before  the  writ  was  re- 
sealed,  there  was  no  writ  or  action  pending  opon  which 
any  proceedings  could  be  founded  to  recover  the  pro- 
perty. Was  not  then  the  re-issuing  the  writ,  so  altered 
and  resealed,  a  bringing  n  writ  or  action  after  the  1st  of 
June  1835,  which  is  expressly  prohibited  by  the  act? 
Were  it  otherwise,  the  act  would  be  defeated  in  its 
object;  and  it  would  depend,  not  upon  the  provisions 
of  the  act,  but  upon  the  discretion  of  the  Cursitor,  or 
the  practice  of  the  office,  at  what  time  the  act  shonid 
come  into  operation. 

This  question  has  been  before  the  Court  of  Common 
Fleas,  since  the  act  passed,  in  the  case  of  Leigh  v.  Leigkf 
18th  of  JaniMty  1836  (a),  in  which  that  Court  hdd  that 
the  resealing  the  writ  was  a  new  commencement  of  the 
action,  and  that  the  resealed  writ  was,  iu  effect,  a  neur 
writ.  This  present  case  was  also  before  the  Court  of 
Common  Pleas,  but  that  Court  refused  to  interfere,  npon 
two  grounds;  first,  that  the  writ  had  not  been  returned; 
and  secondly,  that  that  Court  had  no  jurisdiction  to  set 
aside  a  writ  issuing  out  of  Chancery. 

I  entirely 

(a)  Now  reported  3  Bing.  iV.  5. 464. 
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I  entirely  concur  in  the  opinion  expressed  by  the  1836* 

Court  of  Common  Pleas  in  Leigh  v.  Leighy  and  I  think  ^^'""^ 

it  clear  that  the  present  writ  of  right  or  action  was  not  v, 

brought  before  the  1st  oijune  1835.  Collini. 

It  was  contended,  on  behalf  of  the  Demandant,  that 
this  Court  had  no  right  to  interfere,  the  writ  having, 
since  the  argument  in  the  Court  of  Common  Pleas, 
been  returned  into  that  Court ;  and  Lord  Hardwicke*s 
authority  was  quoted  in  support  of  that  doctrine.  But  the 
case  of  the  Weavers^  Company  v.  Hatfward  {a)  proves  the 
crontrary,  &nd  is  a  decision  by  Lord  Hardwicke  of  a  later 
date  than  those  referred  to,  except  ex  parte  Little  {b) ; 
and,  therefore,  proves  that  Lord  Hardwicke  did  not 
intend  to  lay  down  any  such  doctrine  as  that  contended 
for;  indeed  the  distinction  he  took  between  quashing 
the  writy  and  superseding  it  after  the  return,  clearly 
explains  his  own  meaning  and  the  reason  of  the  prac- 
tice. The  Court  of  Common  Pleas  has  also  in  this 
case  laid  down  the  isame  rule ;  for  the  Chief  Justice,  in 
refe)rring  to  Leigh  v.  Leigh,  where  the  writ  had  been 
returned,  states,  that  even  in  that  case  this  Court  was 
not  only  the  proper,  but  the  only  Court  which  could 
supersede  the  writ. 

The  present  case  is  one  in  which  a  writ  of  this  Court 
has  issued  under  a  misapprehension  of  the  officer,  al- 
tfaougli  according  to  the  ancient  practice.  Being  of  that 
opiniot),  I  must  declare  that  it  comes  under  the  descrip- 
tion of  imprtwide  emanaviif  and  it  is  therefore  my  duty  to 
stipersede  it.  I  must  refuse  this  motion  with  costs,  being 
of  opinion  that  the  Vice  Chancellor's  order  was  right. 

Motion  refused  with  costs,  (c) 

(a)  3  Atk,  363.  and  Ambl,  59.  has  now  abolished  the  offices  of 

aom.  Ogyery,  Heywood.  the  Cursitors,  and  has  transferred 

(d)  S  Atk.  479.  theur  duties  to  the  clerks  of  the 

(c)  The  act  5  &  6  FT.  4.  c.  8S.  Petty  Bag  Office. 

T  t 
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jl/areA23.  ATTORNEY  GENERAL  v.  LUBBOCK. 

Mai^  7. 

Where  ac-  HpHIS  was  the  petition  of  the  relators  in  a  charity 
into  the  Mat-  information,  praying  that  the  Master  might  deliver 

tor's  office  in    out   his   report   on    payment  of  the  charge   of  2s.    a 

the  fom  of       /•   .  . 

debtor  and       folio  for  drawing  the  body  thereof,  and  the  fee  of  IL 

cnter^'^'in"*^  on  signing  the  same,  and  on  payment  of  the  usual 
book  there,  charge  for  transcribing  the  report,  and  copying  the 
prescribed  by    schedules  or  accounts  in  a  book,  and  as  he  is  accus* 

the  sixty-first    tomed  to  charge  for  the  entry  of  receiver's  accounts, 
and  sixty- 
second  orders 

ofisss, are  The  affidavit  verifying  the  petition  stated,  that  the 

copied  into  body  of  the  report  consisted  of  156  folios;  that  the 

nex^^tTS^  first  schedule   contained    an    account   of  the   charity 

Master's  re-  estates,  and  consisted  of  220  folios ;  aud  that  the  second 

ichedud^are  schedule   extended  to   850   folios,    and   contained   an 

only  to  be  account  of  the  Defendant's  receipts  and  payments  in 

at  the  rate  of  respect  of  the  estates,  which  account  was  brought  into 

f.f  *  ^^'l^»  _.  the  Master's  office,  in  the  form  of  debtor  and  creditor, 
like  receivers 

accounts.         as  directed  by  the  61st  of  Lord  Lyndhursfs  orders; 

that  the  contents  of  both  the  schedules  had  been  entered 
pursuatlt  to  the  62nd  order,  in  a  book  kept  for  the 
purpose  in  the  Master's  office,  and  were  referred  to  in 
the  report,  but  that  such  schedules  so  entered  were 
merely  transcripts  of  the  accounts,  as  such  accounts 
had  been  brought  into  the  Master's  office,  and  had  been 
passed  and  settled  by  the  Master.  The  affidavit  also 
stated,  that  a  report  on  a  receiver's  account  is  charged 
for  at  2s.  a  folio,  but  that  the  account  which  is  entered 
in  a  book,  and  referred  to  in  such  report,  is  charged 
for  as  a  copy,  at  the  rate  of  6d.  a  folio  only*  The 
charge  for  the  body  of  the  report,  at  25.  a  folio, 
^mounted  in  the  present  case  to  15/.  125.;  and  the  sums 

payable 


CASES  IN  CHANCERY. 


265 


payable  for  the   folios   occupied   by   the   schedules,  if 
charged  at  the  same  rate,  would  amount  to  107/« 

Mr.  Cooper^  in  support  of  the  application,  submitted 
that  no  more  than  6d.  a  folio  ought  to  be  charged  for 
the  schedules,  inasmuch  as  the  schedules  were  mere 
transcripts  from  the  accounts,  as  carried  into  the  Mas- 
ter's office,  in  the  form  of  debtor  and  creditor  and 
there  entered  in  a  book  and  settled  by  the  Master,  in 
ptursuance  of  the  61st  and  62d  of  the  new  orders. 
Those  orders  were  as  follows  :  —  (61.)  "  That  all 
parties  accounting  before  the  Masters  shall  bring  in 
their  accounts  in  the  form  of  debtor  and  creditor; 
and  any  of  the  other  parties  who  shall  not  be  satisfied 
with  the  accounts  so  brought  in,  shall  be  at  liberty 
to  examine  the  accounting  party  upon  interrogato- 
ries, as  the  Master  shall  direct.  (62.)  That  all  such 
accounts,  when  passed  and  settled  by  the  Master,  shall 
be  entered  in  a  book  to  be  kept  for  that  purpose  in 
the  Master's  office,  as  is  now  the  practice  with  respect 
to  receiver's  accounts,  and  with  proper  indexes,  in 
order  to  be  referred  to  as  occasion  may  require."  In 
the  table  of  fees  to  be  received  by  masters  and  their 
clerks,  as  annexed  to  the  orders  of  21st  December  18S3, 
the  charges  were  as  follows :  —  For  drawing  every  re- 
port, per  folio,  exclusive  of  the  following  fee,  2s.  On 
signing  every  report  and  certificate,  1/."  The  term 
drawing  could  not  correctly  be  applied  to  merely  copy- 
ing into  a  schedule  the  accounts  previously  entered  in 
the  book  kept  in  the  office  and  settled  by  the  Master. 
If  the  contents  of  the  accounts  entered  in  the  book  in 
pursuance  of  the  sixty-second  order,  were  afterwards  to 
be  again  set  out  in  schedules,  and  those  schedules  to 
be  charged  at  the  same  rate  as  the  body  of  the  report, 
instead  of  a  saving,  as  was  intended,  a  large  additional 
cost  would  be  thrown  on  the  suitors. 


1836. 
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May  7, 


The  Lord  Chancellor,  after  stating  ibe  six^-6nt 
and  sixtj-second  orders,  and  the  question  raised  by  the 
petition  upon  the  construction  of  the  order,  adverted 
to  the  table  of  fees  appended  to  the  orders  of  December 
1833,  and  observed  that  the  question,  in  point  of. 
amount,  was  so  important  with  reference  to  the  fte 
fund,  that  he  had  thought  it  right  to  have  a  comnoni* 
cation  on  the  subject  with  the  Master  of  the  Roils  and 
the  Vice  Chancellor.  Both  of  those  learned  judges  eon- 
curred  with  him  in  opinion,  that  the  accounts  having 
been  taken  and  entered  in  a  book  in  the  mode  directed 
by  the  sixty-second  of  Lord  Lyndhurs^s  orders,  and 
forming  properly  no  part  of  the  report,  the  fee  of  2fc  a 
folio  was  to  be  charged  upon  the  body  of  the  report 
only,  and  not  upon  the  schedules  which  contained  ihe 
accounts  already  entered  in  the  book,  and  that  such 
schedules  were  to  be  charged  like  receiver's  accountSf  at 
the  rate  of  6d.  a  folia 


Jan.  29,  30. 
Feb.X. 


TAYLOR  V.  WATER& 


A  mortgagee  XN  the  month  of  September  1804,  the  legal  estate  in  a 
menceJ  an  lease  of  the  Italian  Opera  House  had  become  vested 

action  against  ju  three  trustees,  ConsL  Lawten^  and  Palmetf  upon  trusts 
the  mortgagor 

to  recover  the  to  pay  off  certain  incumbrances,  and  subject  thereto,  in 
mortgage  .  ^^^ 

money  upon 

a  collateral  security,  the  mortgagor  obtained  an  injunction  against  the  action,  upon 
the  terms  of  his  paying  into  Court  the  sum  which  appeared  to  be  really  due  upon  the 
mortgage.  This  sum  was  accordingly  paid  in  and  invested  in  stock ;  and  that  flock 
was  afterwards  blended  with  other  stock  purchased  with  another  sum  of  monev  pud 
into  Court  in  the  same  suit.  The  mortgaged  property  having  been  afterwarof  told 
under  a  decree  in  a  different  suit  between  the  mortgagee  and  mortgagor,  the  morl- 
gagee  became  the  purchaser,  and  he  was  allowed  to  deduct  from  the  purchase- 
money  the  amount  due  to  him  on  the  mortgage :  Held,  that  the  mortgagor  imM 
entitled  to  receive  back  the  stock  which  had  been  purchased  with  the  sum  paid  in 
by  him  upon  obtaining  the  injunction,  and  also  the  accumulated  dividends  which 
had  accrued  on  that  stock. 
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trust  as  to  nine-sixteenth  parts,  for  Taylor^  and  as  to 
tl^  remaining  seven-sixteenth  parts  for  Goold. 

On  the   8th  of  September  1804,    Taylor  executed  a 
mortgage  of  his  share  in   the  Opera  House  to  Goold, 
to  secure  5700/.  and  interest,  and  any  subsequent  ad- 
vances; and  he  at  the  same  time  executed  a  bond  in 
favor  of  Gooldf  as  a  collateral  security  for  the  same  sum. 
It  was  agreed^  however,  between  the  parties,  that  if  cer- 
tain debentures!  to  the  amount  of  2050/.,  should  not  be 
marketable,  the  debt  should  be  reduced  by  that  sum; 
so  that  the  amount  really  secured  was  3650/.,  exclusive 
of  any  future  advances.     Goold  died  in  the  year  1806, 
and  Waters  ultimately  became  his  sole  executor.    Waters 
commenced  an  action  upon  the  bond  against  Taylor, 
for  the   recovery  of  the   sum  of  5700/.      A  suit  was 
then  instituted,  by  Taylor,  against  Waters,  as  GroolcTs 
personal  representative,  and  the  trustees,  which  sought 
an  account  of  all   dealings   and  transactions   between 
the   parties,    but   the   principal    object   of  which   was 
to  redeem  the  mortgage,  and  stay  the  proceedings  at 
law.     By  an  order  made  in  this  suit,  which  was  called 
Taylor  v.  Waters,  on  the  30th  of  May  1808,  upon  the 
answer  of  Waters  coming  in.  Lord  Eldon  ordered  that 
upon  Taylof^s  paying  the  sum  of  3650/.  into  Court,  and 
depositing  the  debentures  in  the  Master's  office,  the  pro- 
ceedings at  law  should  be  stayed.     On  the  2d  of  June 
1808,  the  sum  of  3650/.  was  paid^into  Court,  and  the 
debentures  were  deposited  in  the  Master's  office.    By  an 
order  of  the  10th  of  August  1808,  made  on  the  applica* 
tion  of  Waters,  the  sum  of  3650/.  was  invested  in  the 
purchase  of  5754/.  IBs.  lOd.  bank  annuities.     On  the 
38th  of  November  1808,  upon  the  answer  of  Const,  one 
of  the  trustees,  coming  in.  Lord  Eldon  ordered  that  a 
sum  of  8000/.  then  invested  in  exchequer  bills,  and  some 
cash  produced  from  the  Opera  House,  should  be  paid 
into  Court  by  the  trustees.     The  produce  of  the  ex- 

T  4  chequer 
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1336. 


Taylor 

•     V. 

Waters. 
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1856.  chequer  bills  and  the  cash  were  inrested  in  the  parcliate 
of  stock,  and  added  to  the  5754/L  18s.  lOef.  stock  already 
in  Court,  which,  by  this  means,  was  increased  to  45,956L 
bank  annuities.  Out  of  this  consolidated  fund,  the  sum 
of  1326L  11 5.  9d.  was  raised,  under  an  order  of  the  3d  of 
March  ]814,  for  the  purpose  of  paying  the  rent  and 
taxes  of  the  Opera  House. 

In  the  mean  time,  Waters^  in  the  year  1807,  instituted 
the  suit  of  Waters  v.  Taylor  {a\  in  which  he  stated 
that  as  representing  Goold  he  was  an  incumbrancer 
upon  the  Opera  House  to  a  considerable  amount,  in- 
cluding the  before  mentioned  sum  of  3650/.,  and  be 
sought  a  declaration  of  the  dissolution  of  the  partner- 
ship in  the  Opera  House  which  subsbted  between 
Taylor  and  himself,  an  account  of  their  mutual  dealings 
and  transactions,  a  sale  of  the  property,  and  the  dis- 
charge of  the  incumbrances,  including  payment  of  the 
S650/.  By  the  decree  in  this  suit,  on  the  11th  of  Z)f- 
cember  1813,  the  partnership  was  declared  to  be  dis- 
solved, an  account  was  ordered  of  the  dealings  and 
transactions  of  the  parties,  and  of  the  respective  bsf- 
lances,  and  of  the  amount  due  to  Waters,  In  September 
1816,  the  Opera  House  was  sold,  under  an  order  of  the 
Court  in  the  suit  of  Waters  v.  Taylor^  and  was  pur- 
chased, for  the  sum  of  70,150/.,  by  Waters^  who  paid  a 
deposit  of  10  per  cent  upon  the  amount  of  the  purchase- 
money.  Upon  being  afterwards  applied  to,  to  pay  the 
remainder  of  the  price,  he  represented  that  a  sum  of 
34,162/.  115.  Id.j  including  therein  S6671.  Ss.  7d.j  the 
alleged  amount  of  the  mortgage  money,  was  due  to 
him  on  the  general  balance  of  the  account,  to  whidi 
extent  he  required  a  deduction.  Lord  Eldon  ordered' 
an   account  to   be  taken   of  the  incumbrances,   and 

that 

(a)  Sec  15  Ves,  10.  and  2  V.^B.  299.,  where  the  nature  and  ob* 
ects  of  this  luit  are  fully  stated. 


CASES  IN  CHANCERY. 

that  Waters  should,  in  the  mean  time,  pay  into  Court 
the  sum  which  he  alleged  to  be  the  balance;  which 
was  done  accordingly.  The  Master,  by  his  report 
dated  the  8th  of  July  1817,  found  that  the  sum  of 
3650/.  was  due,  together  with  interest  for  twelve  years 
add  a  half,  to  the  amount  of  2281/.  5s.j  making  to- 
gether 5931/.  5s.  \  and  that  subsequent  advances  had 
beef  made,  amounting,  with  interest,  to  2735/*  185.  7^, 
and  that  the  whole  amount  due  upon  the  mortgage 
security  was  8667/.  Ss.  Id.  Exceptions  were  taken  by 
Taj/for  to  the  Master's  report  as  to  the  subsequent 
advances.  These  exceptions  were  allowed  by  Lord 
Eldan^  who  referred  it  back  to  the  Master  to  review 
his  report.  The  amount  of  the  subsequent  advances 
was  in  controversy  down  to  the  25th  of  July  1835, 
when  the  Master  reported  that  the  subsequent  advances, 
with  interest  down  to  the  date  of  the  former  report, 
were  only  1900/.  0&  Sd. ;  so  that  the  whole  amount  due 
to  that  time  was  7831/.  5s.  Sd.^  and  not  8667/.  3s.  Id. 
The  Master  calculated  interest  upon  the  sum  of  7831/* 
Ss*  Sd.  from  the  date  of  his  former  report,  and  thus  the 
whole  amount  due  became  14,97 5/.  195.  Sd.  All  parties 
acquiesced  in  this  report. 


On  the  17th  of  Jub/  1821,  Waters  caused  the  suit  of 
Taylor  v.  Waters  to  be  dismissed,  as  against  himself,  for 
want  of  prosecution.  A  similar  step  was  taken,  in  the 
same  month,  by  Omst^  the  only  one  of  the  trustees  who 
ever  appeared  to  that  suit.    In  the  year  1 825  Taylor  died. 

Waters  having  retained  the  before  mentioned  sum  of 
BQSIL  3&  Id*  in  his  hands,  had,  of  course,  retained  more 
than  be  was  entitled  to  retain,  to  the  extent  of  the  dif« 
ference  between  that  sum  and  the  sum  of  7831/.  5s.  Sd. 


Notwithstanding  that  the  suit  of  Taylor  v.  Waters  had 
been  dismissed  against  Waters,  he  presented  the  present 

petition 
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lS86w  pctJfMW  io  that  «m^  praying  that  the  fmds  inif^i^be 
tnosferred  to  the  mit  of  lltf/flrs  t.  Taj/im-.  The  pcti- 
ticm  was  offdered  to  ooeie  OD  with  the  beuiiig  of  HWicysT. 
TaytoTt  ppoD  fuitbcr  dircrtions.  ItGUDeoii,aooonlia^9 
with  the  cause  of  WaUn  t.  Tlc^i^r,  oo  ibe  7th  of 
1855,  bdbre  the  Vioe-ChaDcellor;  and  then  the 
caton  of  Ttfy&r,  waiving  all  ofayectioos,  daimrd  lo 
reodve  back  the  amount  of  stock  which  had  been  par- 
chased  with  the  before  mentiooed  som  of  5650L,  toge- 
ther with  the  snbseqaent  aocomolations  of  difidcnda 
npoo  that  stock.  They  made  no  objection  to  the  tian»> 
fisr  of  the  remainder  of  the  funds  into  the  suit  of  Waien 
▼.  Tla^for.  The  decree,  on  further  directions,  disposed 
of  all  the  cUms  in  the  cause  of  Waiersr.  Tm/lar.  Upon 
the  hearing  of  the  petition,  the  Vice-Chancellor  ordered 
the  repayment,  to  Tm^of's  executors,  of  the  sum  of 
^^50Lf  with  interest  at  4  per  cenL 

The  executors  of  Tm/lor  appealed  from  the  order  of 
the  Vice-Chancellor,  directing  the  repayment  of  the 
sum  of  3650/.  with  4  per  cent  interest 

Mr.  Tredace^  Mr.  Kindtrdeyj  Mr.  Jacobs  and  Mr. 
Baupdlj  in  support  of  the  appeal. 

The  Vice-Chancellor^s  order  proceeds  upon  no  disdnct 
principle.  The  sum  in  question  was  paid  into  Court 
by  way  of  security  only;  and  Waters^  by  his  conduct, 
always  treated  it  as  security.  The  property,  therefore 
has  never  been  altered ;  Broughton  v-  Pitehjbrd.  {a) 
The  money  was  paid  into  Court  merely  as  the  price  of 
the  injunction.  There  has  been  no  decree  in  Ta^orjr. 
Watert.  What  has  happened  to  change  the  property? 
The  hand  of  the  Court  is  the  hand  of  the  party  paying 
in  the  money ;  Chissum  v.  Dewes.  {b) 

Sir 
(a)  6  Mad.  29S.  (6)  5  Muu.  29. 
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Sir  W.  Home  and  Mr.  Bridgerj  eonirdj  coatended^  1866. 
that  if  the  Vice-Chancellor's  decision  were  reversed,  all 
the  accounts  must  be  taken  over  again.  They  stated 
that  both  in  1818  and  1820  Ta^or  applied  to  the 
Court  to  be  allowed  to  receive  back  the  sum  of  S6501. 
which  he  had  paid  into  Court,  but  that  his  applications 
had  failed.  They  referred  to  Roberts  v.  Massy  {a); 
andy  upon  the  right  of  the  Court  to  make  an  order  for 
the  payment  out  of  Court  of  money  standing  in  the 
cause  of  Taylor  v.  Waters^  after  that  cause  had  been 
dismissed,  they  cited  Wright  ▼.  MikhelL  {b) 


The  Lord  Chancellor  [after  stating  the  facts  of       Feb.  i. 
the  case]^  —  ^ 

The  resuk  of  this  state  of  circumstances  is,  that 
Taylor  owing  Waters  3650/.,  which  was  secured  upon 
his  share  of  the  Opera  House,  and  also  by  his  personal 
contract,  obtained  an  injunction,  upon  payment  of  that 
sum  into  Court,  so  that  Waters  still  retained  his  security 
qpon  the  property,  and  had  also  the  3650/.  in  Court  in 
lieu  of  the  personal  liability  of  Taylor.  Waters^  as  all 
other  mortgagees  might,  whilst  unpaid,  pursued  the  per- 
sonal remedy  and  also  enforced  his  mortgage;  but  if»  by 
means  of  his  personal  remedy,  he  procured  payment,  he 
could  not  enforce  his  mortgage  title ;  and  if  he  obtained 
payment  by  means  of  his  mortgage  title,  he  could  not 
afterwards  enforce  his  personal  remedy.  What  course 
did  Waters  choose?  So  far  from  considering  the  sum  of 
86501.  which  had  been  paid  into  Court  as  payment  of 
the  debt,  he,  in  1816  or  1817,  claimed  to  deduct  from 
Taykn^s  share  of  the  purchase-money  of  the  Opera 
Houses  what  he  then  claimed  to  be  due  to  him  oa  ao 
count  of  thb  debt,  and  it  has  since  been  ascertained  that 
what  he  so  received  exceeded  what  was  actually  due. 

From 

(a)  IJ  Vet.  561.  (&)  18  Ves.  395. 
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1536.  From  tbe  yetr  1816  or  1817,  therefore,  the  whole  of 
that  debt  has  been  paid.  From  the  moment  Waien 
was  so  paid,  he  ceased  to  hare  any  tide  whaterer  to  the 
36501^  or  to  the  slock  pordiased  widi  it.  It  is  said,  in* 
deed,  that  in  the  years  1818  and  1820,  Tl^ffar  applied 
to  hare  the  money  paid  oat  of  Coort  to  him,  and  that 
he  failed  in  getting  an  order  fi>r  that  purpose:  and 
clearly  he  was  not  entided  to  an  order  for  that  purpoae 
at  that  time;  for  altboogh,  as  between  himsdf  and 
fVaterSf  the  debt  was  paid,  yet,  as  that  payment  ooold 
not  have  stood  against  the  joint  creditors  of  the  oonoeniy' 
JVaters  had  a  right  to  hold  all  his  securities  until  it  was 
ascertained  that  he  should  be  entitled  to  retain  sudi 
payment;  but,  it  being  now  ascertained  that  he  is  so  en- 
tided,  he  must  be  considered  as'paid  from  the  year  1816 
or  1817.  Waters  had  two  funds  to  resort  to;  the  pro- 
per^ pledged,  and  the  money  which  represented  the 
personal  liability.  He  elected  to  take  payment  out  of 
the  property  pledged,  and  he  thereby  released  the  ihnd 
which  represents  the  personal  liability.  But  it  is  said 
that  the  money  so  paid  into  Court,  and  the  proceeds  of 
the  joint  property  paid  into  Court  in  the  cause  of  Tay- 
lor ▼.  WaterSj  having  been  blended  in  one  fund,  and 
payments  made  out  of  that  compound  fund,  it  will  be,  in 
the  first  place,  impossible  to  separate  the  funds,  and,  if 
possible,  it  will  be  unjust  so  to  do,  without  unsettling  all 
tbe  payments  which  have  been  made  upon  the  faith  of 
die  whole  constituting  one  fund. 

As  to  the  first,  I  see  no  difficulty  in  dividing  the  fund. 
The  amount  paid  in,  and  the  quantity  of  stock  pur- 
chased with  it,  and  tbe  investment  of  the  dividends 
which  arose  from  such  stock,  all  appear;  as  to  the 
second,  I  requested  the  attention  of  Mr.  Water^s  counsd 
to  that  point,  that  they  might  point  out  to  me  in  what 
respect  the  refunding  and  restoring  to  Mr.  Taybu^s 
estate  the  proceeds  of  the  3650/.5  would  derange  or 

render 
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raider  uojust  any  other  payments.  No  such  case  has 
been,  or  was  capable  of  being  made  out  PaymentSf 
indeed,  were  made  out  of  the  compound  fund,  ia  Taykr 
▼•  Waters^  but  those  were  payments  which  affected  the 
joint  property ;  and  that  the  Court  did  not  intend  any 
of  such  payments,  or  any  of  the  costs  to  come  out  of  the 
sum  of  3650/.,  is  clear  from  the  order,  that  the  whole 
of  that  sum  and  the  interest  upon  it  should  be  paid  to 
Trnfior'n  estate*  The  right  to  the  apportionment  of  the 
payments  and  costs  would  have  been  as  available  against 
the  3650/.,  as  against  the  funds  purchased  with  that 
sum*  It  is  said,  that  it  was  from  the  apprehended 
interference  with  orders  before  made,  upon  the  sup- 
position of  the  whole  forming  one  fund,  that  the  Vioe- 
Chanoellor  thought  it  right  to  restore  only  the  money, 
with  interest,  to  Mr.  Taylor^s  estate.  This  question 
came  before  his  Honor  with  many  other  complicated 
Ikcts,  but  when  the  history  of  this  transaction  is  traced 
by  itself  it  does  not  appear  that  any  such  difficulty 
exists. 


1636. 


Upon  carefully  examining  all  the  facts  of  the  case,  I 
am  of  opinion  that  Mr.  Waters^  having  taken  payment  of 
his  debt  out  of  the  property  pledged,  cannot  derive  any 
benefit  from  this  fund  beyond  the  debt  and  interest; 
that  this  fund,  therefore,  which  was  originally  Mr. 
Tqyior's,  has,  in  the  events  which  have  happened,  be- 
come his  absolutely,  and  that  his  estate  is  entitled  to  all 
the  proceeds  which  have  arisen  from  the  investment  of 
it;  and  that  there  will  be  no  difficulty  in  ascertaining 
what  the  amount  is,  and  no  injustice  with  reference  to 
what  has  been  the  dealing  with  the  blended  fund,  and 
no  interference  with  any  former  order. 


It  must,  therefore,  be  referred  to  the  Master  to  ascer- 
tain how  much  of  the  stock  has  arisen  from  the  invest- 
ment 
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JU  irwr  r*-     TX  tij*  caae  ue  Eteioitr:'*  j=ii*-wer  v«  Sad  ob  the 


"^    I*^   cc  yzrtnt'uT'   Ir;:.     On  ihi*  r^  c< 


^'    liyr  ioKScbfiDcj.     Usoer  loe  dfui  cf  ibe  bcv  orAeis  of 
vjaasaeki'^   exoepdoos  expcred  oa  th«    I'di  c<  ^r-TM?^  and  Ae 


tHi^zrjttZ  '  ^^'*^  ^  reiernng  lie  exocpdocis  expiivi  co  the  23d  of 
^iti^r/i^ii  Jamiary,  The  Pj'.TrfF obwiiacc  an  cnder  to  rtlLi  oa 
'^        ""^      the  l^th.     Oo  the  £5th.  um  ord«r  to  r«&r  vas  left  in 


the  3Iester^s  c^ce,  and  a  varraot  to  proceed  was  ol^ 
taxjied.  A  copy  of  the  ord€r,  aod  the  wairant  to  pro^ 
eeed,  were  serred  on  the  DeficDdaDt^s  derk  in  Coort,  od 
the  faiae  dav«  On  the  29th  of  Jn^mary  the  Master 
reported  the  answer  to  be  insufficient.  On  the  Md  of 
March  the  Defendant  moTcd,  before  the  VicewCham 
ceilor,  that  the  Master's  report  allowing  the  exceptions 
might  be  taken  off  the  file,  npon  the  ground  that  the 
Plaintiff  ought,  before  the  SSd  of  Jsmuryj  to  ham 
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served  the  order  of  reference,  and  that,  a^  be  did  not  do 
so,  the  answer  was  to  be  deemed  sufficient  from  that 
day.  The  Vice-Chancellor  granted  the  motion.  The 
Plaintiff  now  moved  that  the  Vice-Chancellor^s  order 
might  be  discharged. 


Tayloe 

V. 

HAakinm. 


Mr.  Wakefield,  and   Mr.  W.  T.  S.  Daniel,   for  the 
motion. 

The  question  depends  upon  the  meaning  of  the  "fifth 
order  (a)  of  1828,  considered  with  reference  to  the  twelfth. 
There  is  nothing  in  the  fifth  order  requiring  the  Plahitiff 
to  serve  the  order  of  reference.  The  order  of  reference 
was  in  this  case  obtained  in  nrfficient  time,  and  this  was 
all  that  was  necessary.  The  sixteenth  and  seventeenth 
orders,  as  amended  in  1831,  shew,  that  when  the  gene* 
ral  orders  of  tlie  Court  intend  that  service  should  be 
made,  it  is  so  expressed ;  for  instance,  it  is  directed 
that  if  a  party  wants  a  commission,  he  must  not  only 
procure  the  order  for  it,  but  also  serve  that  order  within 
a  given  time.  It  is  quite  sufficient,  within  the  meaning 
of  the  fifth  and  twelfth  orders,  if  the  Plaintiff  serves 
his  order  within  such  time  as  will  enable  him  to  proceed 
with  a  reference  before  the  Master,  and  to  obtain  the 
Master's  report  in  proper  time.  The  form  of  an  order 
of  reference  does  not  mention  that  it  shall  be  served ; 
but  that  is  usual,  in  those  orders  of  which  service  is 
necessary.  Orders  which  are  to  date  from  the  time  of 
service,  contain  words  directing  that  notice  shall  be 

given. 


(a)  The  fifth  order  of  1828,  is 
in  the  following  words :  — ''That 
when  exceptions  tinken  to  an  an- 
swer (br  insufficiency  are  not 
•QbiDitted  to,  the  plaintiff,  may 
at  the  expiration  of  eight  days 
after  the  exceptions  are  de- 
lif€i^6d,  but  not  bteR^i  tml^sB  ill 


injunction  causes,  refer  such  an- 
swer for  insufficiency ;  and  if  he 
do  not  refer  the  saine  within  the 
next  nix  days  he  shall  be  con- 
■idered  as  having  abandoned  the 
exceptions;  in  which  latter  case 
such  answer  shall  be  thenceforth 
deeaied  Miffident*' 
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1636*       gn-co-     The  f^otguoQ  toTTiS  priccpftJr'opoa  the 
-ii'  'j.^       lag  of  tike  word  **  refer,'^  in  tLe  £:ib  order. 


Sir  nilliam  Honu,  and  Mr.  Tlof^  ccmird. 

The  meaning  of  the  vord  "  refer  "  in  the  fifth  order 
if,  that  the  Plaintiff  shall,  within  the  six  days,  take  the 
order  of  reference  into  the  Master^s  office,  and  aJao 
serre  it  upon  the  DefendanL  It  was  intended  that  the 
Defendant  should  hare  proper  time  to  defend  himselC 

Mr  Waie/teldf  in  replj. 

The  fifth  order  has  never  in  practice  been  deemed  a 
senriceable  order.  The  Master's  opinion  was,  that  the 
Plaintiff  was  within  time,  and  he  allowed  the  exceptions. 
The  object  of  the  fifth  and  twelfth  orders  is  to  prevent 
delay  in  the  cause ;  not  to  give  the  Defendants  any  par- 
ticular notice. 

The  Lord  Chancellor. 

The  question  turns  entirely  on  the  meaning  of  the 
fifth  order.  The  Plaintiff  is  precluded  from  doing  any 
thing  for  eight  days,  in  order  to  give  opportunity  to  the 
Defendant  to  set  himself  right ;  and  when  the  eight  days 
have  expired,  the  Plaintiff  must,  within  six  days,  refer 
the  answer.  So  far  the  duty  of  the  Plaintiff  is  pre- 
scribed. The  latter  part  of  the  order  states  a  privil^e 
given  to  the  Defendant,  namely,  that  if  the  Plaintiff 
does  not  refer  the  answer  within  six  days,  he  shall  be 
considered  as  having  abandoned  the  exceptions,  and 
the  answer  is  thenceforth  to  be  deemed  sufficient.  At 
the  expiration  of  the  six  days,  therefore,  ifno  step  has 
been  taken,  the  Defendant  may  consider  the  answer  as 
having  been  deemed  sufficient.  According  to  Mr. 
Wakffield^s  argument,  however,  the  Defendant  must 
wait  nine  or  ten  days,  because  he  does  not  know  whe- 
ther 
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ther  tlie  Plaintiff  may  not  have  obtained  an  order  oF 
reference,  which  he  may  keep  in  his  pocket  until  just 
before  the  expiration  of  the  foitnight  allowed  for  ob- 
taining the  report.  That  would,  undoubtedly,  be  the 
consequence  of  considering  the  word  ^^  refer  "  to  mean 
merely  obtaining  the  order.  It  would  be  singular, 
however,  that  there  should  be  an  actual  reference  pend- 
ing, when  neither  the  Master,  nor  the  party  against 
whom  the  order  of  reference  had  been  obtained,  knew 
any  thing  about  it.  This  would  be  contrary  to  the 
express  provision  in  the  latter  part  of  the  order,  namely, 
that  the  answer  ^<  should  thenceforth  be  deemed  suffi- 
cient*" The  answer  could  not  be  deemed  thenceforth 
sufficient,  if  the  reference  might  be  prosecuted  after- 
wards. Where  the  general  orders  use  a  term  which 
embraces  no  more  than  the  obtaining'the  order,  service 
is  also  directed ;  but  where  a  term  is  used  which  em- 
braces using,  as  well  as  obtaining,  the  order,  it  is  not 
necessary  to  express  the  necessity  of  service. 


Tayloe 

V. 

Harbison. 


It  b  impossible  to  give  effect  to  the  latter  words  of  the 
5th  order,  without  holding  that  the  duty  of  serving  the 
order  of  reference  is  included  in  the  duty  of  referring 
the  answer.  I  tliink,  therefore,  that  the  Vice- Chancellor's 
order  is  right,  and  the  present  motion  must  be  refused 
with  costs. 


Vol.  I. 


U 
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Feb,  1 1. 


In  the  Matter  of  BRUGES. 


An  inquisition 
in  lunacy  hav- 
ing found  that 
a  person  was 
a  lunaticy  and 
bad  been  in 
the  same  state 
of  lunacy  from 
the  time  of 
her  birth,  the 
inquisition 
was  quashed, 
and  a  new 
commission 
iuued. 


TN  this  case  a  commission,  in  the  nature  of  a  writ  de 
lunatico  inquirendoj  having  issued,  it  was  found  by 
the  inquisition,  that  Sarah  Taj/lor  Bruges  was  a  lunadc, 
and  did  not  enjoy  lucid  intervals,  and  that  she  bad  been 
in  the  same  state  of  lunacy  from  the  time  of  her  birth; 
but  how  and  by  what  means  she  so  became  a  lunatic 
the  jurors  knew  not,  unless  by  the  visitation  of  God. 

A  petition  having  been  now  presented,  praying  an 
inquiry  as  to  the  property  of  the  alleged  lunatic,  and  as 
to  the  proper  committees  of  her  person  and  estate,  the 
Secretary  of  Lunatics  called  the  Lord  Chancellor's  at- 
tention to  the  finding  of  the  inquisition. 


Mr.  C  Romilli/j  who  appeared  in  support  of  the  peti- 
tion, stated  that  the  young  lady  was  able  to  read,  and, 
therefore,  she  could  not  have  been  found  an  idiot,  {a) 

The  Lord  Chancellor  said,  that  the  proper  finding 
would  have  been  that  she  was  of  unsound  mind;  and 
that  the  finding,  as  it  stood,  was  a  contradiction  in 
terms,  {b)  His  Lordship  therefore  ordered  that  the 
inquisition  should  be  quashed,  and  that  a  new  commis- 
sion should  issue. 


{a)  See  Fitz.  N.  B.  235. 

{b)  See  Co,  Lit.  246  6.  and  247  o.^  and  I  BL  Com.  504. 


CASES  IN  CHANCERY.  279 

1886. 


In  the  Matter  of  the  DO  YEN  BY  Hospital.  Jmi,  28, 99. 

^■^HE  original  order  was  made  upon  a  petition  pre-  Where  a  pe- 
•*■    sented  in  this  matter  under  the  52  G.  3.  c.  101.,  for  p?"ng^"o  be 
the  better  regulation  of  a  charity  called  the  Dovenby  in  the  matter 
Hospital.     The  petition,  (which  was  signed  by  two  per-  which  is 
sons  of  the  names  qi  Birbeck  and  Bqyd^  who  presented  ^^<ly  ^^e 
it,  and  by  their  solicitor,  and  was  also  certified  by  the  proceedings 
Attorney-General  as  required  by  the  act,)  was  served  ^2^^^\q\ 
upon  Mary  Dykes  as  the  faeiress-at-law  of  Sir  Thomas  and  praying 
Lamplughi  the  founder  of  the  hospital.     The  order  di-  titionePs^lc 
reeled  that  an  account  should  be  taken  of  the  property  a>  alleged  heir 
belonging  to  the  charity,  and  also  of  the  receipts  and  founder  of  the 
payments  of  J.  Z).  B.  Dykes^  the  husband  of  Mary  chanty,  may 
Dykesy  and  that  the  Master  should  setde  a  scheme  for  course  of  in- 

the  future  administration  of  the  charity.     The  Master  fl"*[y» "  P"^ 

"^  sented  by  one 

having  accordingly  reported  the  amount  of  the  balance  who  b  no 
due,  and  that  a  state  of  facts  had   been  hiid   before  fJ^^e^'J^f 
him  wherein  it  was  alleged  that  Mary  Dykes  was  the  ^^^  ^^^  has 
heiress-at-law  of  the  founder,  and  that  he  had  approved  with  the  exi- 
of  a  scheme,  an  order,  dated  the  28th  of  February  18S5,  V^^y  ^^  }^ 

^     ^  •  •  •  siftiute  MTitii 

was  made  upon  the  petition  of  Mary  Dykes^  which  was  respect  to 

intituled  in  the  same  matter,  but  not  certified  by  the  tions*^^" 
Attorney-General,  referring  it  back  to  the  Master  to  tax  petition  will 
the  costs  of  the  petitioner  Mary  Dykes  and  of  the  other  y^  ^^^^  ^^ 
parties  to  the  proceedings,  and  directing  that  such  costs,  fhe  file  for 
when  taxed,  should  be  paid  out  of  the  balance  found  due  and  an  order 
from  Mary  Dykes^  and  that  the  residue  of  such  balance  "^fL"^"  '* 

should  charged. 

Whether 
tuch  a  petition  would  be  regular,  even  if  the  required  formalities  had  been  complied 
with,  qtuBref 

An  order  made  upon  petition  may  be  set  aside  on  motion,  when  the  objection 
it  groundad  npon  the  want  of  jurisdictiDn,  and  not  upon  error  in  the  substance  of 
the  order  iuelf. 

U  2 


HofpitiJ. 
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18S6.        shoald  be  distributed  by  her  among  the  poor  people 
'^th*\f    '      bdonging  to  the  hospital, 
of 
^^^^^^J^**^       Another  potion  was  then  presented  by  Major  Riekard 

Tolscnj  wlio  also  claimed  to  be  the  heir-at-law  of  the 
founder  of  the  charity.  This  petition,  which  was  also 
intituled  in  the  matter  of  the  Dofvenbg  Hospital,  alleged 
that  the  petitioner's  ancestors  had  been  unjustly  de« 
prived  of  the  estates  out  of  which  the  revenues  of  the 
charity  were  issuing  by  the  persons  under  whom  Mrs. 
Dykes  claimed ;  it  stated,  at  some  length,  the  proceed- 
ings had  under  the  former  reference,  and  the  pedigree 
set  up  by  the  petitioner  as  the  foundation  of  his  daim^ 
and  it  prayed  that  the  Master  might  be  directed  to  ascer- 
tain whether  Mary  Dykes  or  the  petitioner  was  the  heiress 
or  heir-at-law  of  Sir  Thomas  Lamplughj  and  that  in  the 
mean  time  all  further  proceedings  under  the  order  of 
the  28th  of  February  1835  might  be  stayed. 

Tolsoh*s  petition  was  served  upon  the  solicitor  of  Mrs. 
DykeSf  who,  considering  it  to  be  wholly  irregular,  did 
not  instruct  counsel  to  oppose  it.  It  afterwards  came  on 
to  be  heard  before  His  Honor  the  Vice-Chancellor,  on 
the  16th  oi  April  1835}  when  an  ex  parte  order  was  made 
in  the  terms  of  its  prayer. 

A  motion  was  now  made  on  behalf  of  Mrs.  Dykes^ 
that  the  Vice-Chancellor's  order  of  the  16th  of  April 
1835  might  be  discharged,  and  that  the  petition  of 
Richard  Tolson  might  be  taken  off  the  file  for  irre- 
gularity. 

Mr.  Kindersley  and  Mr.  Booths  for  the  motion. 

This  is  a  contrivance  to  have  a  pedigree  investigated 
and  ascertained  at  the  expence  of  the  charity ;  and  that 

in 
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in  a  proceeding  in  which  To/son  has  no  right  to  inter*        1836. 
vene.     The  result  of  the  order  upon  this  petition  can  in       1!^^\!^^ 
no  way  benefit  the  charity.     What  does  it  signify  to  the  of 

Dooeriby  Hospital  whether  ToUm  is  or  is  not  proved  to  ^hm^^Iui'^ 
be  the  heir  of  the  founder?  That  is  a  matter  to  be  tried 
and  determined  between  him  and  Mrs.  Dykes^  and  with 
which  the  charity  has  no  concern.  If  the  petition  is 
presented  under  Sir  Samuel  RomiUj/s  act,  it  is  altogether 
improper,  as  well  because  it  does  not  relate  to  the  ad- 
ministration of  a  charitable  trust,  as  because  it  has  not 
been  certified  by  the  Attorney-General,  or  signed  by  two 
persons  as  relators,  and  attested  by  their  solicitor  in  the 
manner  required  by  the  second  section  of  the  act.  If  it 
is  not  presented  under  that  act,  there  can  be  no  pretence 
for  entertaining  a  question  of  this  kind  upon,  petition. 
Tolson  was  no  party  to  the  previous  proceedings  in  the 
matter  of  the  Ikwenby  Hospital,  but  a  total  stranger  to 
them ;  and  he  cannot  be  permitted  to  bring  his  own  pri- 
vate case  or  claims  within  the  summary  jurisdiction  of  the 
Court  by  attempting  to  engraft  his  application  upon  the 
former  petitions,  which  were  regularly  presented  under 
the  statute,  for  the  purpose  of  regulating  the  charity, 
and  with  which  this  petition  has  no  natural  connection. 

Sir  W.  Homey  contra. 

The  original  petition '  in  this  matter  was  served  upon 
Mrs.  Dykes  as  the  heiress  at  law  of  Sir  Thomas  lAimp- 
bighi  the  founder  of  the  hospital,  and,  under  the  reference 
made  upon  that  petition,  the  Master  reported  that  a 
state  of  facts  had  been  laid  before  him,  wherein  it  was 
represented  that  she  was  such  heiress  at  law.  That 
proceeding,  it  is  true,  was  ex  parte;  but  the  result  tended 
materially  to  prejudice  the  rights  of  Major  Tolson,  who 
was  therefore  clearly  entitled  to  intervene  for  the  pro- 
tection of  his  interests,  and  to  have  the  circumstances 

U  3  stated 
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1836.         stated  in  the  Master's  report  fairly  investigated.     This 
I  th  M  tter  *^  ""crely  a  supplemental  petition,  founded  on  the  pre- 
of  vious  proceedings  and  growing  out  of  them;  it  wa% 

HospiS'"  therefore,  not  necessary  that  it  should  be  signed  by  the 
relators  and  their  solicitor,  and  certified  by  the  Attorney- 
General,  any  more  than  Mrs.  Dj/kes^s  petition,  which 
was  not  so  signed  and  certified.  If,  in  the  original  peti> 
tion,  upon  which  the  Court  assumed  the  jurisdiction,  the 
formalities  required  by  the  statute  have  been  duly  ob- 
served, as  they  were  observed  in  the  present  instance,  the 
uniform  practice  of  the*Court  has  been  to  dispense  with 
those  formalities  in  all  subsequent  proceedings  in  the 
same  matter.  Tlie  order  now  sought  to  be  discharged 
was  made  upon  petition ;  and  it  is  perfectly  settled  that 
an  order  obtained  on  petition  cannot  be  set  aside  on 
motion.  Upon  that  ground  alone  the  present  application 
must  be  dismissed ;  Bishop  v.  Willis,  [a) 

Mr.  KindersUtfi  in  reply,  said  that  as  Mrs.  D^kes  did 
not  seek  to  discharge  the  order  upon  any  grounds  ap- 
pearing in  the  order  itself,  but  disclaimed  and  repudiated 
the  proceeding  altogether,  and  applied  to  have  the  peti^ 
tion  taken  off  the  file,  a  motion  and  not  a  petition  was 
the  proper  course. 

The  Lord  Chancellor  said  tliat,  for  the  reason  stated 
by  Mr,  Kindersleyi  he  was  clearly  of  opinion  that  in  point 
of  form  the  application  of  Mrs.  Dykes  was  correct.  The 
petition  was  presented  by  an  alleged  heir-at-law  of  the 
founder  of  the  charity  for  a  purpose  entirely  his  own  — 
for  the  purpose  of  asserting  interests  not  taken  care  of 
under  the  former  order.  The  pretence  was,  that  it  was 
only  following  up  the  previous  proceedings.  Though 
in  some  measure  connected  with  the  subject  of  the  former 

petition, 
(a)  2  Ves,  sen.  115. 
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peUtioD,  still  this  was  a  distinct  proceeding.  There  could        18S6. 
be  DO  doubt  that  it  was  or  purported  to  be  a  charity  .  ^      - 
petition.     Nevertheless  no  one  of  the  formalities  pre-  of 

scribed  by  the  statute  had  been  complied  with  :  it  was,  ^^^Hw^^itar"^ 
thereibre,  altogether  irregular,  and  the  order  founded 
upon  it  must  be  discharged. 

Motion  granted. 


WARDLE  V.  CARTER.  ApHlis. 

npHIS  was  a  motion  on  behalf  of  the  Plaintiff,  that  Where aparty 
the  enrolment  of  the  decree  might  be  vacated,  the  J!|erk"iii-coiirt 
Plaintiff  undertaking  to  present  a  petition  of  appeal  to  enter  a 

^     ,     .  ,  a  •  • »         caveat  against 

lorthwith.  the  enrolment 

of  a  decree, 
but  the  clerk 
It  appeared  from  the  affidavits,  that  the  cause  was  in  court, 

heard  on  the  merits  on  the  23d  of  December  1835,  when  J^^^JSIht*" 

the  Vice-Chancellor  made  a  decree  dismissing  the  bill  neglected  to 

with  costs ;  that  the  Plaintiff's  solicitor  went,  on  the  16th  per  time,  the" 

of  January f  to  the  seat  of  his  clerk-in-court,  and  there  Court  refused 

instructed   the  agent  of  the  clerk-in-court  to  enter  a  enrolment 

caveat  against  the  enrolment  of  the  decree ;   that  the  "P^°  ^^^^ 

ground. 

agent  inserted  a  minute  of  such  instructions  in  his  me- 
morandum book,  but  that  no  caveat  was  entered  in 
time,  the  matter  having  through  some  oversight  been 
neglected ;  that  the  decree  was  passed  by  the  Registrar 
on  the  22d  of  February ;  and  that  on  the  1st  of  March 
the  docket  of  enrolment  was  left  for  the  Lord  Chan- 
cellor's signature,  which  was  adhibited  on  the  following 
day. 

Sir  JV.  Homej  in  support  of  the  motion,  contended  that 
in  a  case  of  plain  mistake,  and  especially  where,  as  in 

U  4  the 


SM  CASES  IN  CHANCERY. 

ISS6.  the  present  instance,  the  nibtake  bad  been  committed 

„/  '  *  by  a  person  who  was  the  officer  of  the  Court,  and  where 

V.  it  would  operate  oppressively  on  die  suitor,  the  Court 


Cabtkb. 


was  in  the  habit  of  reUixing  the  strict  rule  of  pradiee, 
according  to  the  doctrine  laid  down  and  acted  upon  by 
Lord  Hardwicke;  Anon,  {a)  In  that  case  it  appeared 
4hat  the  party  lodging  the  caveat  went  in  time^  but 
carried  it  by  mistake  to  the  wrong  office;  a  state  of 
circumstances  almost  precisely  the  same  as  that  with 
which  the  Court  had  now  to  deal.  No  blame  attached 
to  the  Plaintiff,  who  had  a  bonajide  case,  and  who  had 
done  every  thing  which  could  be  expected  from  him  to 
preserve  his  right  to  have  the  cause  reheard.  The  old 
practice  had  certainly  been  to  enter  the  caveat  at  the 
Six  Clerks'  Office,  as  appeared  from  the  precedents 
given  in  the  treatises  of  Harrisfm,  Hinde^  and  Turner 
and  Venables ;  and  although  the  modem  rule  was,  that 
the  caveat  should  be  lodged  with  the  Secretary  at  the 
Rolls,  that  appeared  to  be  a  recent  innovation,  and  the 
ignorance  of  the  Plaintiff  upon  that  point  was  natural 
and  excusable. 

Mr.  Wigram  and  Mr.  James^  contra^  submitted,  that 
except  in  a  case  of  surprise,  originating  in  the  conduct 
of  the  opposite  party,  the  Court  never  relieved  a  suitor 
from  the  consequences  of  enrolment.  The  party  using 
diligence  in  enrolling  his  decree  was  intitled  to  stand 
upon  his  strict  right ;  Barnes  v.  Wilson  (6),  Balgwf  v. 
Charley  {c\  Stevens  v.  Guppy(d)\  especially  where  the 
cause  had  been  heard  and  decided  on  the  merits;  Cior- 
man  v.  Charman.  {e)  The  doctrine  of  Lord  Hardaoidx 
upon  this  subject  was  not  consistent  with  the  later 
cases.      The   enrolment  of  the  decree  in  the  present 

instance 

(a)  1  Ves,  sen.  326.  (</)  Turn.  4*  Bias.  178. 

(6)  1  Rw$.^  Mylne,  486«  (e)  16  Tr^.  115. 

(c)  1  Mylne  (j-  Kcetiy  6«10. 
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instance  was  perfectly  r^ular,  and  was  not  effected  with  18S6. 
unusual  or  undue  haste.  That  it  was  the  business  of  the 
solicitor,  and  not  of  the  Six-clerk,  to  enter  the  caveat^ 
was  obvious  from  the  fact  that  in  the  table  of  fees 
allowed  to  solicitors,  which  table  was  signed  by  Lord 
Enkine  and  Sir  W.  Grants  two  of  the  items  were  for 
drawing  the  caveat^  and  for  attending  to  enter  the 
caveat  with  the  Secretary  of  Decrees,  and  no  fee  was 
allowed  to  the  clerk-in-court  on  either,  of  those  ac- 
counts* If,  therefore,  a  party  chose  to  employ  his 
clerk-in-court  in  the  matter,  the  latter  could  only  be 
considered  as  the  agent  of  the  party,  who,  and  not  his 
innocent  adversary,  must  suffer  the  consequences  of  that 
agent's  neglect. 

Sir  W.  Home,  in  reply,  observed  that .  Barnes  v. 
Wilson^  Balgty  v.  Chorley^  and  Stevens  v.  Guppy,  were 
all  distinguishable  from  the  present  case,  inasmuch  as  in 
none  of  those  cases  had  any  steps  been  taken,  towards 
entering  a  caveat  at  any  office,  before  the  expiration  of 
the  period  limited  for  that  purpose. 

TTie  Lord  Chancellor  said  the  whole  argument 
turned  upon  the  assumption  that  the  Plaintiff  had  gone 
to  the  officer  of  the  Court  and  given  him  the  necessary 
instructions;  and  that  inasmuch  as  that  officer  had 
neglected  his  duty,  the  Plaintiff  was  entitled  to  be 
relieved  from  the  consequences  of  his  neglect.  The 
assumption,  however,  was  unfounded ;  for  the  clerk-in- 
court  was  no  more  than  the  agent  of  his  employer,  the 
solicitor  having  been  in  modem  times  interposed  be- 
tween the  client  and  the  clerk-in-court,  merely  with 
a  view  to  a  more  convenient  distribution  of  the  labour. 
The  question  then  came  to  this,  whether  a  party's  own 
mistake,  or  the  mistake  of  his  agent,  was  to  deprive 
his  adversary  of  the  benefit  to  which,  according  to  the 

strict 
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strict  rule  ofpractice^  the  latter  was  entitled,  by  the  courte 
he  had  taken  in  procuring  the  enrolment  of  the  decree* 

The  case  before  Lord  Hardwicke  was  not  very  satifl- 
factory ;  for  if  it  were  to  be  upheld  as  an  authority,  tbe  - 
Court  would  have  no  fixed  rule  to  go  by.  Even  upon 
the  doctrine  supposed  to  be  laid  down  in  that  case^ 
however,  the  Defendants  here  did  not  appear  to  have 
proceeded  with  improper  haste;  for  the  enrolment  was 
not  obtained  till  the  1st  of  March^  although  the  decree 
was  pronounced  in  the  previous  December. 

Upon  principle,  therefore,  as  well  as  upon  the  an- 
thorities,  the  Defendants  were  entitled  to  insist  upon  the 
benefit  of  the  enrolment ;  and  the  motion  must  be  dis- 
missed with  costs. 


ELLIS  V.  SELBY. 

pETER  RICHARD  LAHY  by  his  will,  dated  the 
lOlh  of  June  1815,  gave  to  Thomas  Wright,  since 
deceased,  and  to  Nicholas  Ttiite  SeJhy  and  Henry  Robin- 
souy  the  sum  of  600/.  bank  stock,  being  the  whole  of  his 
property  in  that  fund,  upon  trust  to  pay  the  dividends  to 
Frances  Bennett  for  her  life,  for  her  separate  use;  and  he 
he  also  gave  legacies  to  different  persons,  including  lega- 
cies of  50/.  a-piece  to  Wright^  Seiby,  and  Robinson  /  and 
he  devised  to  William  Richard  Ellis  all  his  freehold  mes- 
suages 


Jan,  22. 
Feb.  1« 

A  testator, 
after  giving  a 
ftind  to  his 
executors 
upon  certain 
trusts,  de- 
clared it  to 
be  his  will 
that  in  the 
event  of  the 
failure  of 
those  trusts, 
an  event 
which  hap- 
pened, his 
said  trustees, 

and  the  survivors  and  survivor  of  them,  his  executors  or  administrators,  should  pay 
and  apply  the  fund  to  and  for  such  charitable  or  other  purposes  as  they,  his  said 
trustees,  and  the  survivors  or  survivor  of  them,  his  executors  or  adminbtratorii 
should  think  fit,  without  being  accountable  to  any  person  or  persons  whomsoever 
for  such  their  disposition  thereof:  Held,  that  these  words  created  a  trust,  bat  a 
trust  of  so  indefinite  a  nature,  that  it  could  not  be  carried  into  effect ;  the  bequest, 
therefore,  failed,  and  the  fund  fell  into  the  residue. 
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suages  or  tenements  in  the  town  of  Arundel  and  in  Great  1836. 
Ormond  Street,  for  life, -with  remainder  to  his  first  and 
other  sons  successively  in  tail  male ;  and  for  want  of  such 
issue,  he  devised  all  the  same  premises  to  Wright^  Selb^ 
and  Robinson^  their  heirs  and  assigns  for  ever,  upon  the 
trusts  and  to  and  for  the  intents  and  purposes  therein- 
after expressed  and  declared  of  and  concerning  the  same* 
The  testator  then  gave  and  bequeathed  all  his  stock  or 
funded  property  in  the  4  per  cent*  and  S  per  cent,  con- 
sols, 3  per  cent  reduced,  and  5  per  cent,  navy  bank 
annuities,  to  fVrtghty  Selbj/^  and  Rcbimoth  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  upon  trust  to  pay  to 
fV.  R.  EUiSj  during  his  life,  the  whole  of  the  dividends 
due  or  to  become  due  thereon,  and,  after  the  decease  of 
fV*  R.  EUiSy  upon  trust  for  the  benefit  of  his  issue  as 
therein  mentioned ;  and  the  testator  directed,  that  after 
the  decease  of  Frances  Bennett  his  said  trustees  and  the 
survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  pay  the  dividends 
and  profits  of  his  bank  stock  to  W.  R.  Ellisj  during  his 
life,  and,  after  his  decease,  for  the  benefit  of  his  lawful 
child  or  children,  in  such  manner  as  he  had  therein- 
before willed  and  directed  respecting  his  stock  or  funded 
property;  and  he  thereby  declared  and  directed,  that  if 
W.  R.  Ellis  should  happen  to  die  without  issue  male  of 
his  body  lawfully  begotten,  the  trusts  respecting  his  free« 
bold  property  should  be,  that  his  said  trustees  should 
sell  and  dispose  of  the  same,  and  pay  thereout  certain 
further  legacies,  and  that  his  said  trustees,  T.  Wright, 
N.  T.  Selby,  and  H.  Robinson,  should  retain  to  them- 
selves the  further  legacy  of  100/.  to  each  of  them;  and 
that  his  said  trustees,  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  should  retain  to 
themselves  what  should  remain  in  hand  from  the  pro- 
duce of  the  sale  of  his  said  freehold  property  after  pay- 
ment 
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18S6.  raent  of  the  last-mentioned  legacies,  upon  trust  to  payt 
apply,  and  distribute  the  same,  to  and  for  such  chari- 
table or  other  purposes  as  his  said  trustees  and  the 
survivors  and  survivor  of  them^  his  executors  or  adminis- 
trators should  think  fit,  without  being  answerable  or 
accountable  to  any  person  or  persons  whomsoever  for 
such  their  disposition  thereof.  The  testator  then  ex- 
pressed himself  as  follows :  —  **  And  should  the  said 
William  Richard  Ellis  die  without  issue  male  or  female 
of  his  body  lawfully  begotten,  then  and  in  such  case  my 
will  is,  that  my  said  trustees  and  the  survivors  and  sur- 
vivor of  them,  and  the  executors  and  administrators  of 
such  survivor,  do  pay  or  cause  to  be  paid  to  the  said 
Frances  Bennett  from  and  out  of  the  dividends  of  my 
said  funded  property  one  annuity  or  further  annual  sum 
of  40/.  during  the  term  of  her  natural  life;  and  subj^ 
to  such  annuity,  that  my  said  trustees  and  the  survivors  • 
and  survivor  of  them,  his  executors  or  administratorsy 
do  pay  and  apply  the  whole  of  my  said  funded  property, 
both  stock  and  dividends  due  or  to  become  due  thereon, 
and  also  my  said  bank  stock,  from  and  after  the  decease 
of  the  said  Frances  Bennett  to  and  for  such  charitable  or 
other  purposes  as  they,  my  said  trustees  and  the  survi- 
vors or  survivor  of  them,  his  executors  or  administrators, 
shall  think  fit,  without  being  accountable  to  any  person  or 
persons  whomsoever  for  such  their  disposition  thereof 
Uhe  testator  gave  all  the  residue  of  his  personal  estate 
to  W.  R,  ElliSf  his  executors,  administrators,  and 
signs,  and  appointed  Wrighty  Selln/j  and  Robinson 
cutors  of  his  will. 


By  a  codicil,  dated  the  29th  of  July  1818,  after 
citing  that  Thomas  Wright^  one  of  the  executors  nanied 
in  his  will,  had  died,  the  testator  nominated  and  ap- 
pointed, and  in  his  place  and  stead  put  William  Holmes^ 
to  be  one  of  his  executors,  conjointly  with  N.  T.  Selby 

and 
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and  Henry  Robitison^  in  bis  will  named  as  executors ;  1836. 
and  be  did  thereby  delegate  to,  and  invest  tbe  said  tV. 
Hobnes^  conjointly  with  the  said  N.  T.  Selly  and  H. 
Bobinson^  with  the  like  trusts  and  powers,  in  all  re- 
spects, as  were  by  his  said  will  to  the  deceased  T. 
Wright  and  the  said  N.  T.  Selln/  and  H.  Robinson  given ; 
and  tbe  testator  thereby  gave  and  bequeathed  to  the  said 
W.  Holmes  a  legacy  of  50Ly  and  also  an  eventual  legacy 
of  100/.,  in  like  manner  as  he  had  by  his  will  given  and 
bequeathed  similar  legacies  to  his  now  co-executors. 

By  a  second  codicil,  dated  the  16th  of  November  1820, 
the  testator  ratified  and  confirmed  his  will,  and  the  first 
codicil  thereto ;  by  such  second  codicil,  also,  expressly 
giving,  devising,  and  bequeathing  unto  the  said  fV. 
HolmeSj  bis  heirs,  executors,  administrators,  and  as- 
signs (jointly  with  the  said  N.  T.  Selby  and  H.  Robinson^ 
their  heirs,  executors,  administrators,  and  assigns),  all 
power,  authority,  and  interest  in,  over,  and  upon  the 
several  estates  and  effects  in  his  said  will  given,  devised, 
or  bequeathed  to  Thomas  Wrighty  jointly  with  the  said 
N.  7*.  SeUy  and  //•  Robinson^  in  the  same  manner  and 
for  the  same  purpose  as  though  the  name  of  the  said 
W.  Holmes  was  inserted  in  the  said  will  in  the  place 
and  stead  of  the  said   T.  Wright  since  deceased,  but 

Dot  further  or  otherwise. 

• 

William  Richard  EUiSf  having  survived  the  testator, 
died  in  the  year  1831,  without  leaving  any  child  or 
children  surviving  him,  having  by  his  will  given  all  his 
property  and  effects,  of  every  sort  and  description,  to 
the  Plaintiff^  his  widow,  whom  he  appointed  one  of  his 
executors,  and  who  alone  proved  his  will. 

The  bill  was  filed  by  the  widow  of  W.  R.  Ellis, 
against  the  executors  of  P.  R.  Lahy,  and  against  the 

Attorney- 
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Attorney-General,  insisting  that  the  bequest  in  P.  R. 
Laky*s  will,  to  his  trustees,  of  his  funded  proper^  and 
bank  stock,  in  the  event  of  fV,  R.  Ellis  dying  witboat 
issue  male  or  female  of  his  body,  was  too  remote;  or 
if  not,  then  that  the  trust  upon  which  that  bequest  was 
made  to  the  trustees  was  too  indefinite  to  be  carried 
into  effect,  and  was,  on  that  account,  void,  and  that, 
therefore,  all  the  property  so  bequeathed  fell  into  the 
residue,  to  which  the  Plaintiff^  was  entitled. 


Upon  the  hearing  before  the  Vice-Chancellor,  His 
Honor  was  of  opinion  that  the  gift  over  to  the  executors, 
in  the  event  of  the  death  of  fV.  JR.  Ellis  without  issue  of 
his  body,  was  not  void  for  remoteness ;  but  that,  exc^ 
as  to  the  annuity  bequeathed  to  Frances  Benneij  it  was 
void  for  uncertainty,  arid  that  the  funds  in  question, 
subject  to  the  annuity,  fell  into  the  residue.  The  execu- 
tors  now  appealed  from  that  part  of  His  Honor's  decree 
•which  declared  that  the  bequest  over  to  them  was  void 
for, uncertainty. 

Sir  fVilliam  Home^  Mr.  Skirram^  Mr.  Lynch^  and 
Mr.  Blunt f  for  the  executors. 

The  bequest  is  a  beneficial  bequest  to  the  executors, 
or  else  the  bequest  creates  a  charity,  to  be  adminis- 
tered by  the  executors  at  their  own  absolute  discretion. 
Ownership  consists  in  the  absolute  ,/f<s  disponendif  with- 
out liability  to  account  to  any  person  whomsoever; 
ownership  is,  therefore,  conferred  upon  the  executors  by 
the  terms  of  the  will.  It  is  to  be  observed,  that  the  tes- 
tator desires  the  executors  to  apply  the  fund  to  charitable 
or  other  purposes,  in  the  disjunctive;  a  circumstance 
which  distinguishes  the  present  case  from  Morice  v.  The 
Bishop  of  Durham  (a),  where  the  words  used  were  in  the 

con- 

(a)  9  Vet,  399.  and  10  Ves.  529. 
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conjunctive.  The  executors  had  certain  other  trusts  to  18dG. 
perform  under  the  will,  and  that  circumstance  suffi- 
ciently accounts  for  the  testator  calling  them  his  trus- 
tees, in  the  clause  which  contains  the  bequest  of  the 
Auid.  They  cannot  be  considered  to  be  now  trustees 
of  the  fund  in  question ;  for  it  is  of  the  essence  of  a 
trust,  that  the  cestui  que  trusts  should  have  a  right  to 
call  upon  the  trustees  to  account ;  and  where  the  tes- 
tator declares  that  persons  to  whom  he  makes  a  bequest 
shall  not  be  accountable  to  any  persons  whomsoever 
for  their  disposition  of  the  subject  of  that  bequest, 
he  expressly  negatives  the  existence  of  a  trust.  In 
Gibbs  V.  Bumsey  {a)  the  bequest  was  to  the  testator's 
^*  trustees  and  executors,  to  be  disposed  of  unto  such 
person  and  persons,  and  in  such  manner  and  form,  and 
in  such  sum  and  sums  of  money,  as  they  in  their  discre- 
tion shall  think  proper  and  expedient."  The  executors 
were  there  held  to  take  an  absolute  beneficial  interest 
The  present  case  is  stronger  than  Gibbs  v.  Bumsey^  for 
there  were  no  words  there  to  negative  a  liability  to 
account.  The  cases  of  Waldo  v.  Caley  {b)  and  Horde  ▼. 
The  Earl  qf  Stfffbik  (c)  prove  that  if  the  present  bequest 
is  to  be  applied  to  charity,  it  may  be  so  applied,  at  the 
absolute  discretion  of  the  executors.  No  person  can 
qualify  himself,  as  a  cestui  que  trust  under  this  will,  to 
call  the  executors  to  account.  If  the  former  part  of  the 
bequest  is  inconsistent  with  the  latter,  the  latter  must 
prevail :  Doe  dem.  Leicester  v.  Biggs,  {d)  The  only  point 
decided  in  Morice  v.  The  Bishop  qf  Durham  was,  that 
^benevolence  and  liberality"  did  not  mean  charity. 
Lord  Eldon  in  that  case  says,  that  if  the  person  to  whom 
a  bequest  is  made  is   to  have  it  entirely  in  his  own 

power 

(a)  S  r.  4*  i?.  994.  (d)  9 TaufU.\09.,  and  see' Sher- 

{b)  16  Vet.  906.  rait  ▼.   BenUey^  9  Myine  4* 

(c)  9  Mf/tne  i  Keen,  59.  Keen,  149. 
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1886.  power  and  discretion,  whether  to  make  the  application 
or  not,  it  is  absolutely  given,  (a)  That  principle 
adopted  in  Heneage  v.  Lord  Andover  (6),  where  the 
tator  used  the  words  **  unfettered  and  unlimited,"  and 
in  Goodtiile  dem.  Pearson  v.  Otway.  {c)  Where  there 
is  a  gift  for  two  purposes,  distinct  and  apart,  of  which 
one  is  good  and  the  other  bad,  the  Court  will  reject  the 
bad  and  adopt  the  good ;  Grimmett  v.  Grimmett.  (if) 
This  case  is  stronger  than  that,  because  neither  of  the 
purposes  mentioned  in  the  present  bequest  is  against  law. 
In  James  v.  Allen  {e\  and  Fowler  y.  Garlike  (g),  there  was 
an  express  trust;  and  in  Fezey  v.«7amsoii(A),  on  which 
case  the  Vice-chancellor  in  his  judgment  mainly  relied^ 
there  was  a  special  trust  and  confidence.  In  Johnston  v. 
Swann^i),  which  is  stated  from  the  Registrar's  book 
in  Mr.  Blunt' s  edition  of  Ambler  (^),  and  was  dedded 
bySiri/.  Ijeach  in  the  year  1819,  a  bequest  to  exe- 
cutors, to  be  applied  for  the  benefit  of  such  public  or 
private  charities  as  they  in  their  discretion  might  think 
proper,  was  established,  and  was  ordered  to  be  applied 
by  the  executors  accordingly:  and  in  Jemmit  v.  Verril, 
decided  by  the  same  Judge,  in  December  1826,  where  a 
residue  was  given  to  trustees,  to  be  disposed  of  for  such 
charitable  and  benevolent  purposes  as  G.  J.,  one  of  the 
trustees,  should  direct  and  think  proper,  it  was  ordered 
that  the  residue  should  be  applied  as  G.  «7.  should  point 
out,  by  a  scheme  to  be  laid  before  and  settled  by  the 
Master.  (/)  ^The  Lord  Chancellor.  The  two  last- 
mentioned  cases  are  directly  at  variance  with  the  other 


(a)  See  10  Fes.  S3S,  (h)  l  Sim,  4>  Stu,  69. 

{b)  \0  Price,  230.  (t)  3  Madd.  457. 

(c)  8  Wilson,  6.  {k)  p.  585.  n. 

(<0  Ambler,  StlO^Blunt's  ed.  (/)  Ambler,  BBS.  note  by  Bfr. 

(e)  5  Mer.  17.  Blunt,  where  the  case  is  cited 

(g)  1  Russ,  4*  Mt/lw,  232.  from  the  Registrar's  book. 
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cases  on  the  same  subject.]  This  case  is  manifestly  dis-  ^  1886. 
Unguishable  from  the  case,  recently  decided  by  your 
Lordship,  of  Williams  v.  Kershaw  {a\  where,  the  gift 
being  of  the  residue  of  the  dividends,  interest,  and 
annual  produce  of  a  fund,  to  be  applied  to  such  bene^ 
▼dent,  charitable,  and  religious  purposes  as  the  trustees 
should,  in  their  discretion,  think  most  advantageous  and 
beneficial,  your  Lordship  held  that  the  bequest  could 
not  take  efiect.  The  words  **  upon  trust"  do  not  occur 
in  the  disposition  of  that  part  of  the  property  on  which 
the  present  question  arises.  That  was  also  the  case  in 
GUjbs  V.  Bumsey^  and  Sir  W,  Grant  makes  some  ob^ 
senrations  on  the  point.  If  the  testator  has  created  a 
trust,  then  this  case  is  like  Waldo  v.  Caley;  if  he  has 
not,  it  is  like  Heneage  v.  Lord  Andover,  Horde  v.  TAe 
Earl  ^  Suffolk  decides  that  the  word  "  or "  creates 
no  uncertainty.  [7%e  Lord  Chancellor.  Waldo  v. 
Caley  was  determined  before  the  decision,  that  a  private 
charity  could  not  be  carried  into  effect  by  this  Court  (£); 
that  explains  the  case,  and  reconciles  it  with  the  other 
cases.  In  Horde  v.  The  Earl  of  Suffolk^  Sir  John  Leach 
took  no  notice  of  the  objection,  that  a  private  charity 
could  not  be  carried  into  effect,  although  that  objection 
appears  to  have  been  urged.]  Rather  than  declare  the 
whole  bequest  void  for  uncertainty,  the  Court  will  divide 
the  clause  containing  it  into  two  parts,  and  will  at  all 
events  allow  one  moiety  to  be  applied  to  charity  under 
the  direction  of  the  executors;  Attorney^ General  y« 
Doylejf.  (c)  The  words  may  be  considered  to  create 
an  imperfect  obligation.  The  word  '^charitable*'  is 
sufficient,  by  stamping  the  character  of  the  bequest^ 

to 

(fl)  Heard  Jultf  13.  and  de-  {b)  See  Ommanney  y.  Butcher, 

cided,  December  1 1. 1835»  at  the  Turn,  ^  Ruts,  260. 

Rolls  :  the  case  will  be  reported  (c)  7  Ves.  58.  note, 
by  Menrs.  Mylne  4*  Keen, 
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f  896^  to  remove  all  question  of  ancertaioty.  It  is  to  be  ob» 
served,  that  in  Fancier  t«  Garlike  tbe  mere  distribnticw  of 
the  fund  was  left  to  tbe  discretioQ  of  tbe  tmstees ;  hen 
tbe  executors  may  dispose  of  the  fund  as  they  please. 
Tbe  testator's  calling  bis  executors  trustees  baa  na 
effect  in  creating  a  trust  (a);  if  the  nature  of  tbe  beqMSt 
were  such  as  to  create  a  trust,  a  trust  would  be  created^ 
whether  tbey  were  called  trustees  or  not.  If  the  bequest 
here  had  been  to  charitable  or  other  purposes,  without 
more,  it  might  be  said  to  be  void  for  uncertainty;  but  tbe 
discretion  given  to  the  executors  preserves  it  from  that 
construction.  The  short  judgment  of  the  Master  of  the 
Rolls  in  Fowler  v.  Garlike  cannot  be  considered  to  have 
overruled  Gibbs  v.  Ramsey. 

The  SoUdtor-Generalj  Mr.  Knight^  and  Mr.  If^faU^ 
for  the  Plaintiff. 

There  is  no  difierence  between  Fooler  v.  Garlike  and 
the  present  case,  except  that  this  is  stronger.  AH  that 
Gibbs  V.  Bumsey  decided  was,  that  where  there  was  an 
absolute  power  of  disposition,  and  nothing  on  the  face 
of  the  will  to  create  a  trust,  or  to  shew  for  what  pur- 
pose's the  disposition  was  to  be  made,  an  absolute 
interest  was  given.  In  the  present  case,  the  testator  has 
evinced  an  intention  that  the  disposition  should  be  in 
&vour  of  certain  objects,  although  he  has  not  expressed 
those  objects  with  sui&cient  certainty.  The  declaration, 
tbat  the  executors  shall  not  be  answerable  or  account- 
able, amounts  to  nothing.  If  a  trust  is  created,  those 
words  are  void.  The  Court  might  allow  a  trustee,  act- 
ing under  such  a  bequest,  to  exercise  a  discretion  as  to 
tbe  objects,  but  would  hold  him  accountable  for  the 
application  of  the  fund.  All  principle  and  all  authori^, 
however,  shew  that  the  trust  created  in  the  present  in- 
stance is  such  as  cannot  be  carried  into  effect;  Morice 

V.  The 

{a)  See  2  r.  4"  B.  S97. 
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r.  The  Bishop  qf  Durham,  Waldo  v.  Ctde^f  James  v.  1886. 
Allen,  Vezey  v.  Jamson,  Ommarmey  v.  Butcher,  {a)  The 
latter  case,  if  at  variance  with  Waldo  v.  CaUy,  must  be 
understood  to  have  overruled  it,  as  it  was  determined 
at  a  subsequent  period.  In  Gibbs  v.  Bumsey  there  was 
no  pretence  of  a  charitable  bequest.  Horde  v.  The  Earl 
qf  Suffolk  does  not,  sub  silentio,  overrule  Ommanney  v. 
Butcher.  The  cases  of  Johnson  v.  Swann  and  Jemmit  v. 
Verril  are  clearly  not  law.  This  case  falls  direfctly 
within  the  principle  of  the  decision  in  Williams  y*  Ker-- 
dam,  where  the  words  were  much  less  indicative  of  an 
intuition  to  vest  an  absolute  discretion  in  the  trustees 
than  the  words  used  in  the  will  now  under  consideration. 

The  whole  frame  of  the  will  in  the  present  case  shews 
that  the  testator  did  not  intend  the  executors  to  take 
this  fund  beneficially.  The  gift  is  made  subject  to  the 
payment  of  the  various  legacies,  among  which  are  lega- 
cies to  the  executors  themselves;  and  the  trust  is  to 
pay,  apply,  and  dispose  of  the  fund.  Morice  v*  The 
Bishop  qf  Durham  proves  that  if  a  person  takes  in  trust, 
he  cannot  take  beneficially ;  he  must  take  for  the  pur- 
poses designated  by  the  will,  if  those  purposes  are  cer<* 
tain,  or  if  they  are  not,  then  for  the  next  of  kin,  or 
residuary  legatee* 

Sir  W*  Home,  in  reply. 

Hie  case  of  Williams  v.  Kershaw  does  not  ailect  this 
question ;  the  fund  there  could  not  be  divided,  but  mast 
have  been  applied  to  purposes  which  were  not  only 
benevo)<^t,  but  also  charitable  and  religious.  The  case 
of  Jemmit  v.  Verril  is  of  a  later  date  than  Vezey  v. 
Jamson. 


The 

(a)  Turn.  4rJiuu.  2eo. 
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F^,  I, 


parti  'ir  -ne  wiL^ :  — 

The  r'law  disposnfr  cc  :ae  simfi]c&  ir  die  n 
opcA  wtucii.  OA  ^iiescicii  iriaev  vll  ix  sl^iiizd  3>  be 

Mine  worvfft  as  the  cause  accii  wtiJdt  die  cRsent 


It  is  ccrafTwirff,  diat  ozuier  diis  iaczer  dsuxse  die  ex^ 
cstort  look  aa  abBC^fitP  brriefirial  zf& :  due  b  to  saj, 
cImc  as  eke  tfitfaynr  in  gi^visg  the  nltiiiiate  interesc  in  Ui 
pcfioaal  estate  has  ncc  used  die  words  -^  upon  trmlt* 
with  which  he  had  prefixed  his  dxspoacioa  of  the  pro- 
doce  of  bis  real  estate,  die  same  words  of  gift  are  to 
receive  diffitrent  coostmctioiis.  and  diat,  with  respect  to 
the  penotui  estate,  they  are  to  be  taken  as  giving  the 
beneficiai  interest,  whereas,  with  respect  to  the  pcoduee 
of  the  real  estate,  thej  are  to  be  taken  as  ooIt  coBstitiit- 
ing  the  donees  tmstees  for  charitabie  uses^     If  the  fiuid 
were  intended  for  the  executors'  own  benefit,  the  testator 
might  have  left  with  them  the  option  of  disposing  of  it ; 
but  they  are  to  pay  and  apply  it  for  certain  purposes 
mentioned  m  the  will.     Then,  again,  the  direction  to 
the  executors  to  pay  and  apply  the  fund  to  such  chari- 
table or  other  purposes  as  they  should  think  fit,  is  veiy 
inconsistent  with  the  nodon  that  tbev  were  to  be  abso* 
lutely  endded  to  it.      Again,  if  the  testator  intended 
that  they  should  have  it  for  their  own  use,  it  cannot  be 
supposed  that  he  would  add  a  direcdon  that  they  should 
pay  or  apply  it  for  charitable  or  other  purposes  without 
being  answerable  or  accountable.      If  he  intended  to 
give  them  the  property  absolutely,  such  a  direcdon  would 
be  quite  superfluous,  although  it  is  perfectly  consistent 
with  an  intention  on  his  part  to  create  a  general  indefi- 
nite trust     The  argument  in  favour  of  the  intendon  to 
make  an  absolute  gift  to  the  executors  was  principally 

rested 
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rested  upon  these  latter  words ;  but  they  appear,  on  the        I8S6« 
contrary,  to  establbh  conclusively  that  the  testator  con-         -^ 
sidered  he  had  created  a  trust,  although  he  did  not        ^  o. 
intend  that  any  power  should  be  given  to  investigate  or 
compel  the  execution  of  that  trust 

If  any  doubt,  however,  remains  upon  this  part  of  the 
case,  the  first  codicil  effectually  removes  it  By  the  will, 
the  testator  had  originally  given  to  the  executors  a 
legacy  of  50/.,  and  afterwards  a  legacy  of  100/.  each) 
and  by  the  first  codicil  he  makes  a  provision  for  the  death 
of  ofne  of  those  executors,  and  the  appointment  of  another 
in  his  stead.  The  testator  by  his  second  codicil  repeats^ 
his  intention  of  putting  Holmes,  the  new  executor, 
precisely  in  the  situation  of  Wright^  the  deceased  ex- 
ecutor. 

In  favour  of  the  construction  contended  for  by  the 
Defendants,  Gibbs  v.  Rumsnj  {a)  was  cited  and  relied 
upon ;  but  the  present,  like  other  cases  of  construction, 
depends  upon  the  particular  language  which  the  testator 
has  used,  and  very  slight  expressions  may  miake  H  most 
material  difference.  In  Gibbs  v.  Bumseyj  Sir  W.  Grant 
was  of  opinion  that  the  expressions  used  were  only 
descriptive  of  absolute  ownership,  and  that  the  parties 
were  entitled  to  the  property  beneficially.  Of  that  case, 
however,  it  is  sufficient  to  observe,  that  it  wanted  nearly 
all  the  circumstances  and  expressions  which  are  to  be 
found  in  this  will,  and  which  are  relied  upon  as  con- 
stituting a  trust  On  the  other  hand,  the  circumstances 
in  Fowler  v.  Garlike  (b)  come  much  nearer  to  the  pre- 
sent  case,  although  they  are  less  favorable  to  the  argu- 
ment of  the  gift  being  a  trust,  inasmuch  as  the  will  there 
made  no  reference  or  allusion  to  charity,  and  it  was  held 

that 

(a)  2V.Sf  B.  294.  (6)  1  Run.  ^  Myine,  23S. 
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If  5C*        that  m  it  vw  a  mere  tnat,  the  c^hiects  of  the  tratt 

too  indefinite,  and  the  trust  iaikd.  If  the  tvo  cases  of 
GMa  ▼•  Biimuy,  and  Foxier  v.  G^rb'kr  can  stand  feoge* 
ther,  the  hater  would  be  a  much  stronger  authurily  m 
favor  of  this  being  constroed  as  a  tmst  than  the  fiaawj 
would  be  in  favor  of  its  being  construed  as  an  absolute 
gifL  Questions  of  this  kind,  however,  must  be  decided 
upon  the  construction  of  the  language  of  the  instrument 
in  each  particular  case,  and  in  this  will,  I  think  the  trust 
is  venr  soSicientlv  declared. 

Another  point  made  was,  that  the  Court  woidd  divide 
the  fund  between  the  charity  and  the  other  objects;  and 
Tlhe  Attomey^General  v.  Dot/Uy  (reported  in  a  note  to 
Moggridge  t.  Thackxell  (a) ),  was  cited  upon  that  point, 
but,  eventually,  the  point  was  very  properly  abandoned. 

The  question,  therefore,  remains,  whether  this  gift  is 
too  indefinite  to  be  carried  into  efiect.  That  question 
is  as  nearly  as  possible  the  same  as  that  which  I  lately 
decided  in  Williams  v.  Kershaw^  or,  at  least,  it  comes 
quite  sufficiently  close  to  it  to  bring  it  within  the 
same  principle.  In  WiUiums  v.  Kershaw  the  testa^ 
tor  directed  his  trustees  to  apply  **  the  residue  of 
the  said  dividends,  interest,  and  annual  produce,  to 
and  for  such  benevolent,  charitable,  and  religious 
purposes  as  they  in  their  discretion  should  think 
most  advantageous  and  beneficial,  and  to  and  for 
no  other  use,  trust,  intent,  or  purpose  whatsoever;" 
and  I  came  to  the  conclusion  that  those  words  were 
not  to  be  used  in  the  conjunctive,  but  that  there  was 
a  discretion  in  the  trustees  to  apply  the  fund.  If 
that  construction  be  right,  (and  I  have  seen  no  reason 
to  alter  my  opinion)  the  difierence  between  the  expres- 
sions 

(a)  See  7  Ves.  58.  n. 
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sions  used  in  that  will  and  the  present  is  not  such  as  18S6. 
to  lead  me  to  a  different  conclusion.  In  the  course  of 
my  judgment  in  that  case,  I  investigated  all  the  autho- 
rities which  were  then  brought  under  my  consideration. 
Some  of  them,  perhaps,  were  not  quite  consistent;  but  I 
came  to  that  conclusion  upon  the  authority  of  two  cases 
decided  by  Sir  fT.  Grant.  In  Mcrice  v.  The  Bishop  of 
Durham  {a)  Sir  W.  Grant  lays  down  the  rule  in  these 
terms:  '*The  question  is  not,  whether  the  trustee  may  not 
apply  it  upon  purposes  wholly  charitable,  but  whether  be 
is  bound  so  to  apply  it ;"  and  in  James  v.  Allen  (fr)  he  says, 
''  If  the  property  might,  consistently  with  the  will,  be 
applied  to  other  than  strictly  charitable  purposes^  the 
trust  is  too  indefinite  for  the  Court  to  execute.''  In 
this  case,  the  Appellants  contend  that  the  latitude  given 
is  so  great,  that  the  terms  of  the  bequest  amount  to  an 
absolute  gift,  and  yet  they  contend  that  the  bequest  is 
so  strictly  charitable,  as  to  be  capable  of  being  carried 
into  effect  as  such.  I  am  of  opinion,  however,  that  the 
discretion  is  not  so  large,  as  to  relieve  the  gift  from  being 
a  trust,  but  that  it  is  too  indefinite  to  be  carried  into 
effect,  and,  consequently,  that  the  gift  fails,  and  that  the 
Vice-Chancellor's  decree  is  right ;  but,  as  the  appeal  was 
presented  before  the  decision  in  Williams  v.  Kershirm^ 
I  do  not  think  that  it  should  be  affirmed  with  costs,  {e) 

(a)  9  Vet.  399.  (6)  3  Mer,  17. 

(c)  See  Coxe  v.  Basset,  3  Ves.  15 S, 
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j'-^,  iz.  Is  iLfc  M^ner  cS  BLAIR,  a  Ignmr- 

p^rnena  out  \JABGAEET  BLAIR,  iLe  lan&ik.  wu  csmtkd  to 

^%kmki  '^        nal  axKl  pfT^OQal  estate,  vhich  icfiether  jieided 

oMDe»  for  tbe  'i^  xxkxmxm;  of  2,(K>0.^  per  annom  or  ibcvabocXSy  out  of 

b«er  BkaJD-  «ljjcli  ^xi  Uimud  jJiovaaoe  cf  6T0L  Lad  been  made  far 

VBOtnot  sod 

MffiorKifber  i»er  nuuimfnmre  and  si^^xwi.     EMTStsrd  Ord  Warrtm^ 

^S^TT^  the  KirT.  JoAn  CrabU   ITarrni,  iDd  irizi,  xbc  wife  of 


tlie  ctfciuD.      tlie  Rer.  CroAie  Jlc/rrfu.  were  the  laBaxk*»  oolv  next 

^^'^ftf    The  .  . 

(^QQfT  li^^.     oT   kin,   being    the   children   c^*   her    deceased   sister* 

ew •  nak-tt      Ed-ward  Ord  n'arrm  was  her  beir-ai-lav  and  also  oom- 
witii  (r«tt         toillttb  of  ber  per&on  and  estate.     £.  Q.  narren  and  J. 

leaionnr  and      ^«^  tVarrem  beiof  aDxious  thai  an  aliowance  should  be 
cautKm.  ^^ 

made  to  them  for  their  own  benefit,  out  of  the  iDOome 
cS  the  lunatic's  property,  and  their  sister  oonsentiog,  it 
was  referred  to  the  Master  to  inquire  whether,  regard 
being  bad  to  the  circumstances  and  estate  of  the  lunatic, 
and  to  the  comfort  she  was  capable  of  receiving,  and 
also  the  circumstances  and  situation  of  £.  O.  IVarren 

m 

and  J.  C\  ffarreriy  it  would  be  proper  that  any,  and  if 
any,  what  sum  of  money  should  be  allowed  for  the 
maintenance  and  support  of  the  lunatic,  in  addition  to 
the  sum  of  670/.  per  annum  already  allowed  for  that 
purpose. 

The  Master  by  his  Report,  dated  the  8th  of  Afay 
1835,  found  that,  under  a  family  settlement!  £.  (k 
Warren  and  </.  C  IVarren  would,  in  the  event  of  the 
lunatic's  dying  intestate,  become  entitled  in  equal  shares 
to  the  lunatic's  real  estate,  subject  to  the  payment  of  an 
annuity  of  400/.  to  their  sister,  and  that  they  would  also^ 
under  the  same  settlement,  upon  the  death  of  the 
lunatic,  become  absolutely  and  equally  entitled  to  all 

her 
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her  personal  estate ;  be  found,  that  although  the  com-  1SS6* 
mission  was  not  issued  till  the  year  1824,  the  lunatic 
had  been  of  unsound  mind  since  the  year  1812,  and  that 
there  was  not  any  probability  of  her  ever  recovering 
the  Dse  of  her  reason,  or  becoming  capable  of  managing 
herself  or  her  estate;  and  that,  in  the  month  of  Jane 
18S5,  she  was  visited,  in  the  asylum 'in  which  she  re- 
sided, by  two  ph3rsicians,  in  order  to  ascertain  to  what 
extent  her  comforts  and  enjoyments  might  be  reasonably 
extended,  and  who  reported  that  she  was  in  good  health, 
and  that  on  their  distinctly  asking  whether  any  thing 
coald  be  done  to  increase  her  comforts,  her  reply  was 
in  the  negative ;  and  that  during  the  inquiry,  great  pains 
had  been  taken  that  she  should  have  an  opportunity  of 
giving  a  free  and  unbiassed  reply,  and  that  she  was  very 
well  content  to  pursue  the  course  of  life  she  had  so  long 
followed ;  and  they  advised,  rather  that  her  present  tran- 
quil state  should  be  undisturbed,  than  that  new  modes 
should  be  adopted,  which,  at  all  events,  would  be  of 
trifling  value,  and  might,  in  the  issue,  tend  to  disappoint- 
ment The  Report  further  stated,  that  evidence  had  been 
adduced  before  the  Master,  to  shew  that  the  income  of 
£.0.  fVarren  was  only  SOOl,  per  annum  or  thereabouts, 
and  was  wholly  insnflicient  for  his  support,  having 
r^ard  to  his  expectations  in  life ;  and  to  shew  also  that 
the  income  of  Jl  C.  Warren  did  not  exceed  the  clear  sum 
of  2SSL  per  annum.  The  Master  then  certified  that, 
having  regard  to  the  circumstances  and  situation  of  the 
lunatic,  and  the  comfort  she  was  capable  of  receiving, 
and  also  to  the  circumstances  and  situation  of  the  said 
jE.  O.  Warren  and  J.  C,  Warren  respectively,  he  was  of 
opinion  that  the  sum  of  900i^.'  should  be  allowed  for 
the  maintenance  and  support  of  the  lunatic,  in  addition 
to  the  sum  of  670/.  per  annum  already  allowed  for  that 
purpose. 

A  petition 
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Im  9€ 


1§S6«  A  peu6oa   haviog   beea  prenaigd   to  cjuofif  &e 

'§  report,  i:  «»»  heard  before  the  Loids  Com 
oo  the  13th  at  Jmsmt  1S35,  when  tfadr 
Loiiiiuipi  cxpresMn  dimn ii iil i m w i  of  the  csoodi 
to  which  the  lloiCer  had  cone,  upoo  the  ciicni 
stated  in  hii  report,  and  referred  it  back  to  the 
to  review  his  report,  so  fiir  as  soch  report  fiiWBd 
that  it  wonld  be  proper  that  the  adriitioml  aUovaaeB 
of  900L  shoold  be  made,  with  liberty  to  ttaie  spechd 
drcaaulaiioeib  The  3iaster,  by  his  fiirther  repiKty 
oerti6ed,  that  it  appeared  to  him,  bj  the  befote  men- 
tioned report  cS  the  physicians,  that  no  further  airange- 
ments  could  be  made  fi>r  increasing  the  comfort  of  tba 
lunatic,  and  that  the  allowance  of  670L  per  aimam 
already  made  for  her  maintenance  and  support  was  audi- 
dent  for  that  purpose,  and  for  providing  all  such 
comforts  wa  the  lunatic  was  capable  of  enjoying.  The 
Master  then  certified,  that  it  appeared  to  him  that  the 
income  of  JE.  O.  Warren  did  not  exceed  30QL  per  an* 
num,  and  was  wholly  insuflScient  for  his  support,  having 
regard  to  his  expectations  in  life;  and  that  the  dear 
yearly  income  of  c/.  C.  Warren^  who  was  a  clergjrman  of 
the  church  of  England^  did  not  exceed  288/.  per  annum ; 
and  he  was  of  opinion,  that  the  sum  of  600/.  per  annum 
should  be  allowed  for  the  maioteoance  and  support  of 
the  lunatic,  in  addition  to  the  sum  of  670/.  per  annuniy 
already  allowed  for  that  purpose. 

A  petition  was  now  presented  by  E.  O.  Warren^  pray- 
ing that  the  Master's  further  report  might  be  confirmed, 
and  that,  out  of  the  additional  sum  of  600.,  300/.  might 
be  retained  by  the  Plaintiff  for  his  own  use*  and  that  the 
remaining  300/.  might  be  paid  to  J.  C  Warren. 

The  Lord  Chancellor  said  that  he  entertained 
great  doubts  with  respect  to  the  power  of  the  Great  Seal 

to 
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to  grant,  and  with  respect  to  the  propriety  of  granting  1886. 
allowances  to  relations  of  lunatics,  for  whom  the  lunatic 
was  not  legally  bound  to  provide ;  but  his  Lordship  ex- 
pressed an  opinion  that  the  Master  had  improved 
upon  his  former  report,  by  recommending  a  smaller 
allowance.  In  Ex  parte  Whitbread  in  re  Hinde(a\ 
in  which  his  Lordship  was  counsel,  he  recollected  that 
Lord  Eldon  felt  very  great  difficulty  in  acceding  to  an 
application  similar  to  the  present;  the  matter  was  seve- 
ral tiroes  mentioned  to  Lord  JSMoit,  and  he  repeatedly 
answered,  by  asking  what  power  he  had  to  give  away 
the  property  of  a  lunatic.  Lord  Eidon  did,  at  last, 
accede  to  the  prayer  of  the  petition  in  that  case,  and 
the  precedent  which  he  had  so  made  had  been  fol-» 
lowed  in  several  subsequent  instances.  The  practice, 
however,  was  one  which  could  not  be  regarded  with  too 
much  caution,  and  the  principle  involved  in  it  ought  to  be 
narrowed  rather  than  extended  in  its  operadon;  and 
bb  Lordship  desired  that  it  might  be  understood,  that 
be  would  never  exercise  such  a  jurisdiction  without  the 
greatest  possible  jealousy  and  caution.  As,  however,  the 
principle  had  been  so  far  followed,  and  as  there  seemed 
DO  probability  that  the  lunatic  would  recover,  or  would 
be  capable  of  greater  enjoyments  than  those  which  were 
now  afforded  to  her,  his  Lordship  would,  in  the  present 
instance^  make  the  order.  (6) 

Mr.  Wigram  and  Mr.  Richards^  for  the  Petitioner. 
Mr.  Barber  and  Mr.  PhiUimorey  for  J.  C*  Warren. 

Mr. 

(a)  See2ilftfr.99. 

\b)  &w  In  re  Windsor,  9l8t  of  December  1891.    Ske^ord  on 


d04 


CASES  IN  CHANCERY. 


1SS6. 


Mr.  Dixon  consented  to  the  order,  on  behalf  of  Mr. ' 
and  Mrs.  Morgell. 


The  order,  after  confirming  the  Master's  report,  and 
directing  that  the  sum  of600/.  per  annum  should  be  allow- 
ed for  the  maintenance  and  support  of  the  lunatic,  in  addi- 
tion to  the  sum  of  670/.  already  allowed  for  that  purpose, 
making  together  the  sum  of  1270/.  per  annum ;  and  after 
prescribing  the  time  from  which  the  additional  allowance 
should  commence,  and  the  manner  in  which  the  whole 
annual  sum  should  be  raised,  ^directed  that  the  whole 
allowance  of  1270/.  per  annum  should  be  paid  and  ap- 
plied, by  the  petitioner,  in  manner  following ;  viz.  the  sum 
of  670/.  for  the  maintenance  and  support  of  the  lunatic, 
the  sura  of  300/.  for  his  own  better  maintenance  and 
support,  and  the  sum  of  300/.  to «/.  C.  Warren  for  bis 
better  maintenance  and  support. 


Maff  23. 


SHIRLEY  V.  EARL  FERRERS. 

T^  ARL  FERRERSy  having  employed  Messrs.  Dewe$ 
and  Fisher^  o^  Ashby-de-la-Zouchy  as  his  solicitors 
in  this  cause,  and  in  various  other  matters  of  business, 
and  having  determined  to  employ  them  no  longer,  was 
desirous  that  their  bill  of  costs  should  be  taxed.  His 
Lordship  accordingly  procured  an  order  at  the  RoIIs^ 
on  the  5th  of  December  1835,  by  which,  upon  his  sub- 
mission 


The  common 
direction 
that  a 

afthall 
jce 
before  the 
Master  all 
books  and 
papers  re- 
lating to  the 
matters  in 

auestion,  as 
iie  Master 

shall  direct,  entitles  the  Master  to  require,  by  his  warrant,  that  all  such  books  and 
papers,  generally,  shall  be  left  in  his  office  \  and  a  refusal  to  leave  them,  in  ptmu- 
ance  of  such  a  warrant,  is  a  disobedience  to  the  order  of  the  Court  which  has 
directed  their  production. 
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mission  to  pay  what  should  appear  due  upon  the  tax- 
ation, it  was  ordered,  that  Messrs.  Dewes  and  Fisher 
should,   within  a  fortnight   after   notice  of  the  order,  '^f 

deliver  to  the  Earl  a  bill  of  all  such  fees  and  disburse-  EarlFfeRaiEai. 
ments  as  they  claimed  to  be  due  to  them  in  this  cause, 
and  in  all  other  matters  of  business  wherein  they  had 
been  employed  as  his  solicitors ;  and  that  it  should  be 
referred  to  the  Master  in  rotation  to  tax  such  bill ;  and 
that  Messrs.  Dewes  and  FisheVf  and  also  the  Earl, 
shoold  produce  before  the  Master,  upon  oath,  as  the 
Master  should  direct,  all  books,  papers,  and  writings  in 
their  custody  or  power  relating  to  the  said  bill,  or  to 
any  of  the  items  or  charges  therein,  and  that  they 
should  be  examined  upon  interrogatories  touching  the 
same,  as  the  Master  should  direct ;  and  that  upon  the 
Earl  paying  to  Messrs.  Dewes  and  Fisher  what  should 
appear  due  to  them  upon  the  taxation  of  the  bill,  they 
should  deliver  to  his  lordship,  upon  oath,  all  deeds, 
books,  papers,  and  writings  in  their  custody  belonging 
to  him. 

Messrs.  Dewes  and  Fisher  accordingly  delivered  their 
bill  of  costs,  by  which  they  claimed  a  sum  of  3326/.  1 85. 1  d. 
as  due  to  them  from  Earl  Ferrers.  Their  agent  also 
attended  the  Master,  in  the  course  of  the  taxation,  with 
such  books  and  papers  as  the  Master  from  time  tf 
time  required ;  but  he  refused  to  leave  any  of  suoft 
books  and  papers  in  the  Master's  office,  upon  the 
ground  that  Messrs.  Dewes  and  Fisher  had  a  lien  upon 
theiD  for  the  amount  of  their  bill  of  costs,  and  were, 
therefore,  entitled  to  retain  possession  of  them  until 
that  amount  should  have  been  paid.  A  Master's  war- 
rant was  then  taken  out,  which  required  Messrs.  Dewes 
and  Fisher  to  produce  and  leave,  upon  oath,  in  the 
Maater'a  office,  on  the  9th  of  March  1836,  all  books, 
papers,  and  writings  in  their  custody  or  power  relating 

to 
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188$.        to  their  bill  of  costs,  or  to  any  of  the  items  or  chafges 
Vht'tf'*'      therein.     The  agent  of  Messrs.  Dewes  and  Fisher  a^ 
«•  tended  this  warrant,  but  still  declined  to  leave  any  of 

the  books  or  papers  in  the  Master's  office. 

On  the  21st  of  March  1836,  the  Master  certified,  at 
the  request  of  the  Earl's  present  solicitor,  that  he  fcad, 
in  pursuance  of  the  order  of  the  5th  o^  December  188fi^ 
been  attended  by  the  Earl's  solicitor,  and  by  the  aolidtor 
or  agent  of  Messrs.  Dewes  and  Fisher^  and  that  Mesira. 
Denes  and  Fisher  had  not  brought  in  before  him  upon 
oath  all  books,  papers,  and  writings  in  their  custody 
or  power,  relating  to  the  matters  in  the  order  menttontd, 
although  they  had  been  duly  summoned  so  to  do. 

By  an  order  of  the  V  ice-Chancellor,  also  dated  the 
21st  of  AfarcA  18iS6,  reciting,  that  it  was  allied  that 
Messrs.  Dewes  and  Fisher  had  not  left  in  the  Mastei^s 
office  the  books,  papers,  and  writings  in  their  custody  or 
power,  relating  to  the  matters  mentioned  in  the  order  of 
the  5th  of  December  1835,  although  they  had  been  duly 
summoned  to  bring  into  the  Master's  office  ail  such 
books,  papers,  and  writings,  pursuant  to  the  said  order, 
it  was  ordered,  that  they  should,  within  four  days  after 
personal  notice  of  the  present  order,  leave  all  books, 
papers,  and  writings  in  their  custody  or  power,  relating 
to  the  bill  of  costs,  or  to  any  of  the  items  or  charges 
therein,  in  the  Master's  office,  or,  in  ddault  thereof,  that 
they  should  stand  committed  to  the  Fleet  A  second 
warrant  having  been  taken  out,  which  was  expressed 
in  the  same  terms  as  the  first,  and  was  attended  by  the 
like  result,  an  order  was  made  by  the  Vice-Chancdkir 
on  the  12th  of  April  1836,  by  which,  after  reciting  the 
order  of  the  21st  of  March^  and  that  it  was  alleged  that 
it  appeared  by  affidavit,  that  that  order  was  personally, 
served  on  Messrs.  Deroes  and  Fisher,  on  the  2d  of  Jprilf 

and 
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and  that  it  appeared,  by  the  Master's  certificate  of  that        IS96. 
day's  date,  that  they  had   not  brought  in  before  the     \,    -^^' 
Master  the  books,  papers,  and  writings  in  their  custody  9. 

or  power,  relating  to  the  matters  mentioned  in  the  order  ""'^  FrtKSis. 
of  the  21st  of  Marchf  although  they  had  been  duly 
sammoned  so  to  do,  it  was  ordered,  upon  hearing  the 
affidavit  of  service  and  the  Master's  certificate  read, 
that  Messrs.  Demes  and  Fisher  should  stand  committed 
to  the  Fleet. 

On  the  Idth  oi  April  a  motion  was  made  before  the 
Vice-Chancellor,  on  behalf  of  Messrs.  Dewes  and  Fisher^ 
that  the  order  of  the  21st  oi  March  might  be  discharged 
for  irregularity,  and  that  the  Master's  certificate  upon 
which  it  was  grounded  might  be  taken  off*  the  file.  His 
Honor  refused  the  application. 

Messrs.  Demes  and  Fisher  now  made  a  motion,  by 
way  of  appeal  from  his  Honor's  decision. 

Mr.  fVigram  and  Mr.  Richards^  in  support  of  the 
motion. 

A  refusal  to  leave  books  and  papers  unreservedly  in 
the  Master's  office,  is  no  disobedience  to  an  order  to 
produce  them  for  the  purpose  of  taxation.  Tlie  Master's 
warrant  was  not  served  on  Messrs.  Dewes  and  Fisher 
personally,  but  only  on  their  n^rent  in  London  ;  and  the 
first  intimation  which  they,  living  at  Ashby-de4a-'7kmchy 
had,  of  their  being  required  to  leave  the  books  and 
papers  in  the  Master's  office,  was  the  service  upon  tliem 
of  an  order  to  leave  them  in  four  days  or  stand  com- 
mitted. Disobedience  to  the  Master's  warrant  is  no 
disobedience  to  the  original  order  of  the  5th  of  December. 
The  proper  course  would  have  been,  to  apply  to  the 
Court  for  an  order  in  the  terms  of  the  Master^s  warrant, 
before  the  order  of  the  2 1  st  of  March  was  obtai  ncd.     The 

Vice* 


908 


CASES  IN  CHANCERY. 


1856. 


V, 


Earl  Feereei. 


Vice-Chancel  lor  thought  that  the  effect  of  the  sixtieth  of  th^ 
orders  of  1 828  {a)  was,  that  the  Master's  warrant  becune 
embodied  with,  and  part  o^  the  origiual  order;  but  even 
if  that  were  so,  the  Master  was  not  entitled  to  make  an 
order  to  leave  the  papers  generally ;  his  order  shoold 
have  speciQed  some  particular  time  for  which  they  wen 
to  be  left;  the  papers  would  then,  at  the  ezpiratioa  of 
that  particular  time,  revert,  as  a  matter  of  coursei  to  the 
possession  in  which  they  were  before.  The  Master's  wwr 
rant  requires  Messrs.  Dewes  and  Fisher,  in  efiect,  to  part 
with  the  possession,  absol  u tely ;  not  only,  however,  would  it 
be  improper  to  require  that  of  ihem,  but  they  ought  not 
to  be  obliged  to  do  anything  which  may,  even  by  posii- 
bility,  endanger  their  lien.  If  there  is  the  slightest  doubt 
whether  such  may  not  be  the  effect  of  their  leaving  the 
papers,  Messrs.  Dewes  and  Fisher  ought  not  to  be  sent 
to  the  Fleet,  It  is  to  be  observed,  that  the  order  of  the 
21st  of  March  does  not  recite  the  Mastei-'s  warrant,  but 
recites,  that  Messrs.  Dewes  and  Fisher  have  not  left  the 
papers,  whereas  the  order  of  the  5th  of  December  only 
required  that  they  should  produce  them. 


The  Solicitor'General  and  Mr.  Betkellj  amtrct* 

It  is  clear  from  the  sixtieth  order,  that  it  is  the  rule 
of  the  Court,  that  a  party  ordered  to  produce  docu- 
ments is  to  leave  them  in  the  Master's  office,  except  ia 

those 


(a)  The  sixtieth  order  of  1828 
is  as  follows :  —  "  That  where  by 
any  decree  or  order  of  the  Court, 
books,  papers,  or  writings  are 
directed  to  be  produced  before 
the  Master,  for  the  purposes  of 
such  decree  or  order,  it  shall  be 
in  the  discretion  of  the  Master 
to  determine  what  books,  paper?, 
or  writings  are  to  be  produced, 
and  when,   and  for  how  long 


they  are  to  be  left  in  his  office^ 
or  in  case  he  shall  not  deem 
it  necessary  that  such  boo^ 
papers,  or  writings  diould  bt 
left  or  deposited  in  his  office^ 
then  he  may  give  directions  for 
the  inspection  thereof  by  fb# 
parties  requiring  the  same^  aft 
such  time  and  in  such  manner 
as  he  shall  deem  expedient.'* 
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those  cases  in  which  the  Master  may  make  a  special        1836. 

direction   to   the  contrary.     The  language  of  orders 

always  is,  that  the  party  shall  produce  the  papers  as  the 

Master  shall  direct ;  and  never  that  he  shall  produce  and  ^"*  Ferreis. 

leave  them*    The  case  oF  Sidden  v.  Liddiard  {a)  shews 

that,  even  before  the  new  orders,  the  usual  direction,  in  an 

order  or  decree,  for  the  production  of  books  and  papers, 

enabled  the  Master  to  require  that  they  should  be  left 

in  his  office  so  long  as  he  thought  that  any  useful  pufpose 

might  be  answered  by  their  remaining  there.     A  party 

who  leaves  papers  in  the  Master's  office  under  the  order 

of  the  Court,  does  not  part  with  the  right  to  them. 

The  order  for  production  of  title  deeds  which  is  made 

upon  a  mortgagee,  in  the  case  of  a  bill  for  redemption, 

is  the  same  as  that  made   in   the  present  case;   and 

Messrs.  Dewes  and  Fisher  cannot  have  a  larger  interest 

in  these  papers  than  a  mortgagee  has  in  the  title  deeds. 

Mr.  Wigram^  in  reply. 

No  instance  has  been  shewn  in  which  a  solicitor, 
having  a  Ken  on  papers  in  his  hands,  has  been  compelled 
to  leave  tliem  in  the  Master's  office.  The  sixtieth 
order  only  empowers  the  Master  to  direct  what  papers 
shall  be  left,  in  execution  of  an  order  of  the  Court  for 
leaving  papers  generally.  The  utmost  that  can  be  in- 
ferred from  the  case  of  Sidden  v.  Liddiard  is,  that  before 
the  new  orders,  the  Master  was  at  liberty,  under  an 
order  for  production  made  by  the  Court,  to  make  a 
special  direction  that  certain  particular  papers  should 
be  left  in  his  office.  The  new  orders  do  not  relieve  him 
firom  the  necessity  of  exercising  a  discretion  as  to  the 
particular  papers  which  he  shall  direct  to  be  left  in  his 
offioe ;  that  exercise  of  discretion  is  to  be  sul:gect  to  an 

appeal 

(a)  1  Sim.  38S. 

Vol.  I.  Y 
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1  iM'        ^fpt^  yj  iZit  C:':.r: :  kz^i  'jjt  Mjs&cer  2§  doc  as  a  matter 
oc  cdffrK,  u»  c.rtit  :.'.*:  &.'!  t^*f*^*  ^^-  be  so  left:  Jn 

Ir.  a««  catK:;  In  vLikh  Lcje  Cv^n  rrvxccds  against  a  partjy 
i^ep  bj  step,  u>  a  oosas^'jOi'^  ii  is  cecessarr  that  the 
yiTjj  §hc«^d  Lare  L^  j-^rKC^  Eotice  at  each  step» 
Here,  howcrer,  Messrs-  Z^nr-ti  ar.*:  Fisher  had  no  per- 
sonal nocke  oTibe  Master's  wj-iracL 

7^  LozD  Chavcelloe- 

The  object  of  the  parties  making  the  present  applica* 
ti<Hi,  is,  to  dispute  the  regubritv  of  the  order  of  the  21st 
of  Marchj  and  not  to  take  the  opinion  of  the  Court,  as 
to  whether  the  Master  has  or  has  not  exercised  a  proper 
discretion,  in  directing  the  documents  in  question  to  be 
left  in  his  oflSce.  To  try  how  far  that  order  is  regolar 
or  not,  suppose  that  the  Master's  certificate  had  followed 
the  words  of  the  original  order;  the  certificate  would 
then  have  been,  that  the  parties  had  not  produced  the 
documents ;  and  it  would  then  have  been  quite  of  course 
to  obtain  an  order  such  as  that  which  has  been  obtained 
in  the  present  instance.  The  question  is,  whether  there 
is  any  dibtinction  between  such  a  case  as  I  have  sup- 
posed, and  tiie  present.  Sidden  v.  Liddiard  expressly 
decides  that  an  order  to  produce  documents  involves 
an  order  to  leave  them.  That  case  does  not  appear 
open  to  any  interpretation  to  the  contrary. 

The  sixtieth  order  is  intelligible  only  by  assuming 
that,  before  it  was  made,  an  order  to  produce  documents 
was  understood  to  involve  an  order  to  leave  theou 
That  assumption  is  quite  consistent  with  Sidden  v.  Lid" 
diardf  and    makes  the  different  parts  of  the  sixtieth 

order 

(a)  1  Russ,  4r  Mf^hte,  25. 
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order  consistent  with  each  other.  The  order  of  the  5th  1886. 
of  December^  therefore,  was,  in  substance,  an  order  to  """""" 
produce  and  leave  the  documents,  and  gave  the  Master  ^^ 

authority  to  decide  what  documents  should  be  produced  ^^^  F£&exa8« 
and  left,  and  for  how  long  they  should  continue  in  his 
oflSce. 

The  Master  has,  in  effect,  certified  that  the  party  has 
not  produced  the  documents  in  manner  required  by  the 
order.  , 

Being  of  opinion  that  the  proper  construction  of  the 
sixtieth  order  is  such  as  I  have  stated,  and  the  case  of 
Sidden  v.  Liddiard  having  decided  that  an  order  to  pro- 
duce documents  involves  an  order  to  leave  them,  I  am 
of  opinion  that  Messrs.  Dewes  and  Fisher  have  not  done 
what  the  order  of  the  5th  of  December  directed  them  to 
do,  and  therefore  that  the  Vice-Chancellor's  order  of  the 
2l8t  of  March  was  regular^ 

Motion  refused,  (a) 

(a)  See  Henna  v.  Dunn,  6  Madd,  S40. 
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J^^\l'         The  Duke  of  BEDFORD  v.  The  Marquesa   of 

ABERCORN. 

Articles,  ex-  TN  the  month  of  October  1832  a  marriage  had  been 

rrawiaffe   ^  agreed   upon,    and   was   about   to   be  immediatdy 

having  sti-  solemnized,  between  James  Marquess  of  Abercorn^  and 

estates  should  ^^^y  Louisa  Jane  Russell^  one  of  the  daughters  of  Join 

be  limited  to  Duke  of  BedfonL     All  these  parties  being  in  Scotland^ 

other  sons  of  &nd  it  being  intended  that  the  marriage  should  tike 

the  marriage  place  in  that  country,  a  contract  of  marriage,  in  the 

being  proved  Scotch  form,  bearing  date  the  25th  of  October^  was  made 

tion  wmTo^"'  ^^'^^^"  ^^^  Marquess  of  Abercom  of  the  one  part,  and 
Kmitthe  J^nAy  Louisa  Jane  Russell  and  the  Duke  oi  Be<jford  ai 

first  and  other  ^'^®  other  part,  by  which  the  Marquess  of  Abercom 
sons  in  tail  charged  certain  estates  in  Scotland  with  the  payment,  to 
Court,  after  Lady  Louisa  Jane  Russell^  of  a  certain  annual  sum  for 
the  marnagc  pjjj  nioney,  and  with  a  gross  sum  of  money,  and  a 
place, directed  jointure,  to  be  paid  to  her  after  his  death;  and  with  the 

seulemenrto  P^y"^*^"^  ^'^^  ^f  certain  sums,  for  the  portions  of  the 
be  executed  younger  children  of  the  intended  marriage.  The  con- 
of  theankies,  ^^'^^^  declared,  however,  that  the  Scotch  estates  should 

limitations  to    be  relieved  from  the  charges  thus  created,  so  soon  as 

the  first  and  ° 

other  sons  in  I  hove 

tail  male 

should  be  inserted. 

A  power  was  reserved,  in  articles  before  marriage,  to  husband  and  wife,  to  alter 
and  vary  the  provisions  and  terms  of  the  articles,  in  such  manner  as  to  them  shooUl 
seem  fit,  previous  to  the  execution  of  the  settlement :  Held,  not  to  authorise  tha 
insertion  m  the  settlement  of  a  power  enabling  the  husband  to  jointure  a  future 
wife,  or  to  charge  portions  for  younger  children  of  a  future  marriage. 

A  stipulation  was  made  in  articles  before  marriage,  that  the  intended  settlcoMStt 
which  related  to  estates  in  Ireland^  should  contam  all  the  covenants,  prondoos, 
and  conditions  usually  contained  in  marriage  settlements  made  in  Enalamd:  HeU^ 
to  authorise  the  insertion  of  a  power  of  s^e  and  exchange  under  which  laodi  ia 
England  might  be  taken  in  exchange  for  lands  in  Ireland. 

A  reference  was  made  to  the  Master  to  inquire  whether  certain  propoied  pamn 
of  leasing  were  usual  in  that  part  of  Ireland  m  which  the  estates  were  situated,  aad 
whether  any  circumstances  connected  with  the  property  rendered  such  powen  ezp 
dient,and  to  the  interest  of  all  parties,  with  liberty  to  state  special  circumftaacflif 
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those  charges  should  have  been  effectually  imposed  upon  18S8. 

the  estates  of  the  Marquess  of  Abercom  in  the  counties         ~ :  '^ 

of  Tyrone  and  Donegal  in  Ireland.     Upon  these  terms,  Didce  of 

the  Duke  of  Bedford  bound  himself,  by  the  contract,  to  *^«d^** 

give  a  marriage  portion  of  12,000/.  with  his  daughter.  The 

Marquess  of 
Abkrcorn. 

By  articles  of  agreement,  bearing  even  date  with  the 
marriage  contract,  and  made  between  the  Marquess  of 
Abercom  of  the  first  part.  Lady  Louisa  Jane  Sussell  of 
the  second  part,  and  the  Duke  of  Bedford  of  the  third 
part,  reciting  the  contract  of  marriage,  and  reciting  that 
the  Marquess  of  Abercom  was  tenant  in  fee  tail  of  the 
sdd  estates  in  the  counties  of  Tyrone  and  Donegal  in  • 

the  kinjf^om  of  Ireland^  by  reason  whereof  no  legal  or 
effectual  security  could  be  made  by  him  over  and  upon 
the  same^  until  the  said  estates  tail  in  the  estates  of 
the  said  Marquess  of  Abercom  should  have  been  effec- 
tually barred,  it  was  witnessed,  that  the  Marquess  of 
Abercom  did  covenant  with  the  Duke  of  Bedford^  that 
he  would  forthwith  execute  a  valid  and  sufficient  settle- 
ment, charging  his  said  estates  in  Ireland^  or  a  sufficient 
part  thereof,  with  the  several  charges  mentioned  in  the 
contract  of  marriage:  and  further,  that  he,  the  Marquess 
of  Abercom^  would,  before  the  end  of  the  then  next  JFfi- 
lary  term,  effectually  bar  all  estates  tail  in  his  said  estates 
in  the  counties  of  Tyrone  and  Donegal:  and  further, 
that  the  settlement  to  be  made  and  executed  in  pui> 
auance  of  those  presents,  should  be  made  effectual  to 
kmt  dower,  and  contain  all  the  covenants,  provisions, 
and  conditions  usually  contained  in  marriage  settlements 
mude  in  England:  and  further,  that  the  Marquess  of 
Abercom  would,  so  soon  as  the  estates  tail  in  his  said 
testates  in  Ireland  should  be  effectually  barred,  limit  and 
aeltle  the  said  estates,  by  good  and  valid  assurances  in 
the  law,  to  the  use  of  himself  for  life,  without  impeach- 
ment of  wastes  with  remainder  to  the  first  and  other 

Y  3  sons 
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1886.        sons  of  the  intended  marriage  in  tail;  with  remainder  to 
„,:  the  first  and  other  sons  of  the  Marquess,  by  any  other 

Dtice  of  marriage  or  marriages,  in  tail ;  with  remainder  to  Lord 
^DTORD  cidi^  Hamtliofij  the  only  brother  of  the  Marquess  of 
The  Abercortij  for  life,  without  impeachment  of  waste,  bat 
AmcoBN.  ^^^^  power  to  charge  the  said  estates  with  such  jointure 
for  any  woman  he  might  intermarry  with,  and  sudi 
provision  for  his  younger  children,  as  he,  Lord  Cbaul 
Hamilton^  might  think  fit;  with  remainder  to  the  first 
and  other  sons  of  Lord  Claud  Hamilton^  lawfully  to  be 
begotten,  in  tail ;  with  remainder  to  the  right  heirs  of 
the  Marquess  of  Abercorn.  The  deed  then  contained  a 
proviso,  that  so  soon  as  a  valid  security  and  settlement) 
charging  the  estates  in  Ireland  with  the  sums  therein- 
before set  forth,  should  have  been  made,  the  settlement 
and  security  charged  and  made  upon  the  estates  in 
Scotland  should  be  void.  And  the  Duke  covenanted 
that,  when  the  settlement  and  security  over  the  estates 
in  Ireland  should  have  been  duly  made,  the  Duke  woaki 
pay  to  the  Marquess,  the  sum  of  12,000/.  as  the  pordon 
of  Lady  Louisa  Jane  Russell.  The  deed  then  contained 
the  following  clause: — "And  it  is  hereby  further  de- 
clared and  agreed  upon,  by  and  between  the  parties  to 
these  presents,  that  it  shall  be  lawful  to  alter  and  vaiy 
the  provisions  and  terms  contained  in  the  said  contract 
of  marriage,  and  in  these  presents,  in  such  manner  as 
to  the  said  Marquess  and  the  said  Lady  Louisa  Jknu 
Bussell  shall  seem  fit,  previous  to  the  execution  of  the 
said  intended  settlement,  contracted  by  these  presents  to 
be  made  and  charged  upon  the  estates  of  the  said  Mar* 
quess,  situate  in  the  kingdom  of  Ireland  as  aforesaid." 

No  other  instrument,  in  the  nature  of  a  settlement 
or  agreement  for  a  settlement,  was  executed  by  the 
Marquess  of  Abercont,  before  the  solemnization  of  the 
marriage,  which  took  place,  in  Scotland^  on  the  day  of  the 

dats 
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date  of  the  contract  and  arUcles,  viz.,  the  25tb  of  October       I8S6.° 

Duke  of 
The  draft  of  a  settlement  was  afterwards  tendered  to        ^^'ow) 
the  Duke  of  Bedford j  which   recited   the   contract  of         ^^ 
marriage,  and  the  articles,  and  that  recoveries  of  the     Aubcoev. 
Irish  estates  had  been  duly  suffered  in  Hilary  term  18SS, 
and  that  it  liad  seemed  fit  to  the  Marquess  and  Mar- 
chioness otAbercam^  that  the  provisions  and  terms  con- 
tained in  the  contract  of  marriage,  and  in  the  articles, 
should  be  altered  and  varied  in  the  manner  in  which  the 
same  were  altered  and  varied  by  that  draft,  as  the  Mar- 
quess and  Marchioness  did  thereby  testify  and  declare. 
The  draft  then,  after  securing  the  intended  pin  money, 
proceeded  to  settle  the  Irish  estates  to  the  use  of  the 
Marquess  of  Abercorn  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders;  with  remainder, 
as  to  the  Tyrone  estates,  to  the  use  and  intent  that  the 
Marchioness  oi  Abercorn  should  receive  a  jointure  of 
5000/.  per  annum ;  with  remainder,  as  to  all  the  Irish 
estates,  to  the  use  of  the  first  and  other  sons  of  the  mar- 
riage, in  tail  male;  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  Marquess  of  Abercorn^  by  any 
future  wife  or  wives,  in  tail  male ;  with  remainder  to  the 
use  of  Lord  Claud  Hamilton  for  life ;  with  remainder  to 
trustees   to   preserve  contingent  remainders;  with  re- 
mainder to  the  use  of  the  first  and  other  sons  of  Lord 
Gaud  Hamilton^  in  tail  male;  with  remainder  to  the 
use  of  the  Marquess  of  Abercorn^  his  heirs  and  assigns 
for  ever. 

Limitations  of  the  Tyrone  estates  to  trustees  for  terms 
of  years,  to  secure  the  Marchioness's  jointure,  and  the 
gross  sum  to  be  paid  to  her  after  the  Marquess's  de- 
cease, and  to  secure  tlie  portions  of  the  younger  children 
of  the  present  marriage,  were  inserted  immediately  be- 

Y  i  fore 
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18i6.       fore  the  limitations  to  the  first  and  other  sons  af  tbe 

1  ^ 

-,'  "^        present  marriage.  .»./; 

Duke  of  lii 

Bedi^eA  The  draft  gave  a  pouer  to  the  Marquess  of  Abercon^i 

1%e         at  any  time  after  the  death  of  the  present  MarchioB6a%| 
^^^!^^     but  without  prejudice  to  the  trusts  of  the  term  cieataAi 
for  raising  younger  children's  portions,  to  jointure  anj? 
inture  wife  to  the  extent  of  4000/.  per  annum,  andr^a: 
power  to  Lord  Claud  Hamilton  to  jointure  any  wife  tdi 
the  extent  of  3000/*  per  annum ;  it  being  provided,  bow-f: 
ever,  that  the  power  given  to  Liord  CUtud  HamiUon* 
should   be  exercised    after    the   death    of    the  Mai^ 
quess  of  Abercom^  and  feilure'  pf  the  limitations»  con^ 
tained  in  the  draft,  to  the  sons  of  the  Marquess  iod^ 
cessively   in  tail  male,  and  without  prejudice  to   the 
jointure  of  the  present  Marchioness,  and  the  trusts  of 
the  term  for  raising  portions  for  the  younger  cbildfenoC 
the  present  marriage. 


The  draft  also  contained  a  power  to  the  Marqi 
of  Abercom  to  charge  sums  for  portions  of  younger 
children  of  any  future  marriage,  to  the  extent  of 
70,000/.,  but  without  prejudice  to  the  trusts  of  the  term 
created  for  raising  portions  for  the  younger  children  of 
the  present  marriage,  or  to  the  jointure  of  any  future  wife, 
A  power  was  also  given  to  Lord  Claud  HamiUon^  at  any 
time  after  the  decease  of  the  Marquess  of  Abercom^  aad 
failure  of  the  limitations  thereinbefore  contained  to  the 
sons  of  the  Marquess  successively  in  tail  male,  juid 
without  prejudice  to  the  jointure  of  the  present  Matf* 
chioness  and  the  trusts  of  the  term  for  raising  portiona 
for  younger  children  of  the  present  marriage,  and  with» 
out  prejudice  to  any  jointures  charged  by  the  Marqpien 
or  Lord  Claud  under  their  powers  for  that  purpose^  10 
charge  sums  for  portions  of  his  (Lord  CUm^u)  own 
younger  children,  to  the  extent  of  50,000/. 

The 
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'tThe  draft  contained  a  power  to  lease  for  any  term'       l]^. 
absolute  not  exceeding  thirty-one  year9>  in  powessiony 
at  a  rack  rent,  without  fine,  and  also  a  power  to  renew 
leases  oontainmg  ooTenants  for  perpetual  renewal;  a 
power  to  lease  for  one,  two^  or  three  lively  or  for  «iy 
nunber  of  years  determinable  upon  the  dropping  of    a^^^^^ 
one^  two»  or  three  lives,  such  leases  to  be  either  in  pos< 
aassion  or  reversion,  so  that  there  were  not  more  than 
titfee  lives  in  being  at  once,  at  rack  rent,'  without  fine; 
a  pow^  to  grant  building  or  rebuilding  leases  for 
nine^nine  years,  and  repairing  leases  for  thirty-one 
years,  in  possession,  without  fine;  and  a  power  to  grant 
mining  leases  for, sixty  years,  in  possession,  or  to  take, 
effnt  tfaf ee  years  after  date,  without  fiae^ 

The  draft  also  contained  a  power  of  sale  and  ex- 
change; and  provided,  that  the  lands  taken  in  ex^ange^ 
or  purchased  with  the  monies  which  should  arise  froifi 
sales,  or  which  should  be  received  for  equality  of  ex- 
dm]ge»  might  be  situate  either  in  Ireland^  England^  or 
Wales. 

The  Duke  of  Betjford^  not  approving  of  this  draftf 
filed  the  present  bill  against  the  Marquess  and  Mar- 
diioness  of  Abercom^  Lord  Claud  Hamilton^  and  the 
two  infant  daughters  of  the  Marquess  and  Marchioness, 
who  were  the  only  issue  of  the  marriage  yet  born* 

.  The  bill  atated,  that  the  PlaintLBT  bad  submitted  the 
dnft  of  the  settlement  to  a  conveyancing  counsel  of 
great  experience,  who  advised  him  that  he  ought  not 
to  eKCCUte  it  without  the  sanction  of  the  Court,  inas* 
jnncli  as  the  same  was  not  in  accordance  with  the 
contract  of  marriage  and  the  marriage  articles;  iSrst, 
because  the  estates  were  limited  by  the  draft  to  the 
bdrs  male  of  the  body  of  the  Marquess^  and  not  to  the 

heirs 
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heira  of  his  body ;  secondly,  becaase  the  powers  of  sale 
and  exchange,  and  the  leasing  powers,  contained  in  the 
draft,  were  not  warranted  or  authorised  by  the  contract 
of  marriage  and  the  articles  ;  and,  thirdly,  because  the 
powers  of  jointuring  and  raising  portions,  by  the  draft 
expressed  to  be  given  to  the  Marquess  and  to  Lord 
Claud  Hamilton^  were  not  in  conformity  with  the  powers 
in  that  behalf  contained  in  the  contract  of  marriage 
and  the  articles;  and  further,  because  the  draft  con- 
tained other  matters  not  warranted  or  authorised  by, 
or  not  in  conformity  with,  the  contract  of  marriage  and 
the  articles. 


The  bill  prayed,  that  the  Marquess  of  Abercom  might 
be  decreed  to  execute  a  valid  and  effectual  setdement 
in  accordance  with,  and  in  fulfilment  of,  the  contract  of 
marriage  and  the  articles,  the  Plaintiff  undertaking 
thereupon  to  pay  the  said  sum  of  12,000/.  with  interest, 
to  the  Marquess,  and  in  all  other  respects  to  perform 
his  part  of  the  agreement  between  himself  and  the  Mar- 
quess ;  or  that,  if  necessary,  it  might  be  referred  to  one 
of  the  Masters  of  the  Court  to  settle  and  approve  of 
such  deed  or  deeds  as  might  be  necessary  and  proper 
for  the  purpose  of  carrying  that  agreement  into  effect, 
and  that  such  deed  or  deeds  might  be  executed  by  all 
necessary  and  proper  parties. 


The  answer  of  the  Marquess  and  Marchioness  oiAber- 
com  stated  a  deed  poll,  bearing  date  the  1st  of  Mg 
1885,  by  which,  in  execution  of  the  power  reserved  to 
them  in  the  concluding  part  of  the  marriage  ardcles, 
they  authorised  and  directed  the  insertion,  in  the  pro- 
posed settlement,  of  such  alterations  of  the  terms  of  the 
articles,  and  of  such  additional  provisions,  as  were  re- 
spectively contained  in  Uie  draft  which  had  been  ten- 
dered to  the  Duke  of  Bedford.  The  answer  submitted, 
'■ '    ^  that 
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tbat^  under  those  circumstances,  a  settlement  executed  iM6« 
in  conformity  with  the  draft  would  be  a  due  per« 
fbrmance  of  the  agreement  contained  in  the  contract  of 
marriage  and  in  the  articles,  and  ought  to  be  accepted 
as  a  satisfaction  thereof.  The  answer  also  stated^  that 
the  limitations  in  the  articles  to  the  first  and  other 
sons  of  the  Marquess  of  Abercom^  and  of  Lord  Claud 
HamiUonj  in  tail,  were  inserted  by  mistake,  instead  of 
oorreq>onding  limitations  in  tail  male;  and  it  sub- 
mitted, Uiat  such  mistake  ought,  if  necessary,  to  be  rec- 
tified and  corrected. 

The  answer  of  Lord  Claud  Hamilton  stated,  that  he 
was  willing  that  a  settlement,  in  accordance  with  the 
draft  which  had  been  tendered,  should  be  executed,  in 
satisfiietioii  of  the  contract  and  the  articles ;  and  par- 
tusolarly,  that  his  own  powers  of  jointuring  and  charging 
portions  should  be  restricted,  in  the  manner  proposed 
in  the  draft. 

The  Earl  of  Aberdeen^  the  step-fiither  of  the  Marquess 
of  Abercom^  was  one  of  his  guardians  during  many 
years  of  his  minority,  and  had  the  chief  management  of 
hb  afibirs  until  he  became  of  age,  which  was  in  the 
month  of  January  1882;  and  at  the  time  at  which  the 
treaty  for  the  marriage  was  proceeding,  the  Marquess  of 
Abercom  was  accustomed  to  avail  himself  of  the  advice 
<if  the  Earl  o(  Aberdeen  upon  all  matters  of  importance. 

It  appeared  that,  on  or  about  the  21st  of  September 
1832,  James  Galbraith^  the  principal  professional  agent 
fi>r  the  management  of  the  affiurs  of  the  Marquess  of 
Abercom^  after  having  had  an  interview  with  the  Earl  of 
Aberdeen,  upon  the  subject  of  the  setdement  to  be  made 
on  the  intended  marriage,  came  to  The  Daune^  a  resi- 
deuce  in  th»  Highlands  of  Scotland  belonging  to  tbe 

Duke 
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Doke  of  Bedford^  and  at  which  the  Duke  and  the  Mar* 
qaess  were  then  residing ;  and  that  Galbraith  remained 
there  three  days ;  and  that  during  his  stay,  he  received 
instructions  from  the  Duke  and  the  Marquess,  relative 
to  the  settlement  to  be  executed  upon  the  occasion  of  the 
marriage. 

On  the  ^'-lA  of  September  1832,  Galbraith^  being  still  at 
The  Doune^  wrote  and  sent  to  Ralph  Henry  Crav^rdf 
his  confidential  clerk  in  DuUin,  a  letter,  directing  him  to 
prepare  a  draft  of  marriage  articles,  in  conformity  with 
certain  instructions  which  he  transmitted  at  the  same 
time,  and  to  lay  the  draft  before  Mr.  Serjt.  (now  Mr. 
Justice)  Perrin,  to  be  settled  by  him.  The  instructions 
were  in  part  in  the  following  words :  —  "  The  estates 
are  to  be  entailed  on  the  issue  male  of  this  or  any 
future  marriage;  then,  on  Lord  Clatid  and  his  issue 
male;  in  failure  of  them,  to  the  issue  male  of  Lady 
Harriet:' 


Galbraith  stated,  in  his  examination  in  the  cause,  that 
the  directions  contained  in  the  letter  to  Crawford  were 
strictly  in  conformity  with  the  instructions,  with  respect 
to  the  settlement,  which  he  had  received  from  the  Duke 
of  Bedford  and  the  Marquess  of  Abercorn^  while  he  was 
staying  at  The  Doune ;  but  that  the  directions  in  the 
letter  to  Cravsford^  with  respect  to  the  persons  upon 
whom  the  estates  were  to  be  entailed,  were  not  the  sub- 
ject of  agreement  between  the  Duke  and  the  Marquess, 
but  were  inserted  in'tliat  letter  by  the  directions  of  the 
Marquess. 

In  consequence  of  this  letter,  a  draft  of  marriage 
articles  was  prepared  by  Crawford^  and  settled  by  Mr. 
Seijt.  Perrin ;  but  it  was  not  used,  as  it  did  not 
reach  Scotland  in  sufficient  time.    This  draft,  as  settled, 

recited, 
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recited,  amongst  other  things,  that  it  had  been  agreed 
between  the  Duke  of  Bedford^  Lady  Louisa  Jane  RusseUy 
mnd  the  Marquess  of  Abercom^  i^espectivelyi  that  the 
Marquess  of  Abercom  should,  subject  to  the  proposed 
charges,  settle  the  estates,  in  strict  settlement,  to  himself 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male;  and  then  upon  Lord  Claud  Hamilton  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male;  with 
remainder  to  Lady  Harriet  Hamilton  for  life,  with  re- 
mainder to  her  first  and  other  sons  in  tail  male ;  with 
such  remainders  over  as  are  therein  mentioned.  The 
last-mentioned  draft  then  contained  a  covenant  by  the 
Marquess  of  Abercom  with  the  Duke  of  Bedford^  spe- 
cifically to  execute  and  to  carry  into  full  efiect  the  said 
agreement  in  all  respects;  and,  before  the  end  of 
the  then  next  Michaelmas  term,  by  fine,  recovery,  or 
other  sufficient  assurances,  to  settle  the  estates,  sub- 
ject to  the  proposed  charges,  to  the  Marquess  of 
Abercom  for  life ;  then  to  the  first  and  other  sons  of  the 
marriage  in  tail  male ;  then  to  the  first  and  other  sons 
of  the  Marquess  of  Abercom^  by  any  future  marriage,  in 
tail  male ;  then  to  Lord  Claud  Hamilton  for  life ;  then 
to  the  first  and  other  sons  of  Lord  Claud  Hamilton^  in 
tail  male :  then  to  Lady  Harriet  Hamilton  for  life,  then 
to  the  first  and  other  sons  of  Lady  Harriet^  in  tail  male, 
with  remainders  over. 
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On  the  4th  of  October  1832,  a  letter  was  written  by 
the  Earl  of  Aberdeen  to  Galbraith  upon  the  subject  of  the 
settlement  upon  the  intended  marriage ;  and  it  contained 
the  following  passage: — ^*  My  idea  then  would  be,  that 
he*'  (meaning  the  Marquess  oi  Abercom)  ** should  entail 
the  estates,  first  on  his  own  sons,  in  the  order  of  their 
birth,  and  upon  their  heirs  male;  secondly,  filing  male 
issue  of  his  marriage  with  Lady  Louisa,  or  any  future 
marriage,  upon  his  brother.  Lord  ClaudfSnd  upon  his 
sons  in  succession ;  thirdly,  failing  male  issue  of  Lord 

Claud, 
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Claudj  upoD  his  own  daughters,  either  jointly  or 
severally;  fourthly,  failing  all  issue  of  his  own,  upon 
the  daughters  of  his  brother ;  fifthly,  failing  all  these^ 
upon  his  sister  and  her  sons  and  daughters." 

A  letter  upon  the  same  subject  from  the  Earl  of 
Aberdeen  to  GaJbraith^  dated  the  5th  of  October  1SS% 
contained  the  following  passage: — '^I  should  Uiink  it 
would  be  sufficient  if  he"  (meaning  the  Marquess  of 
Abercom)  *^  were  to  covenant,  at  his  marriage,  to  settle 
his  estates  upon  his  male  issue,  and  failing  Uiat,  upon 
his  brother  and  his  brother*s  sons.  He  might  reserve 
to  himself  the  power  of  naming  in  a  future  deed  any 
other  heirs,  upon  the  failure  of  his  own  and  of  his  bro- 
ther's male  issue." 


It  appeared  in  evidence,  that  these  letters  of  the  4th 
and  5th  of  October  were  received  by  GaJbraitk  in  JEdii^ 
burgh,  and  that  the  Marquess  of  Abercom  coming  thither 
shortly  afterwards,  they  were  shewn  to  him  by  Galbraitkf 
and  that  the  Marquess  then  acceded  to  the  propositions 
contained  in  them.  It  was  stated  by  the  answer  of  the 
Marquess  and  Marchioness,  but  did  not  otherwise  ap- 
pear, that  Galbraith  shortly  afterwards  went  to  the  Duke 
o{  Be4ford  and  shewed  him  the  letters,  and  that  the 
Duke  assented  to  the  suggestions  contained  in  the  letter 
of  the  5  th  of  October. 


Mr.  Galbraith  stated,  in  his  examination  in  the  caose^ 
that  the  instructions  set  forth  in  the  letter  to  Craaoj^brd^ 
as.  to  the  manner  in  which  the  estates  were  to  be  en- 
tailed, were  never  varied  or  altered  except  by  the  letters 
from  the  Earl  of  Aberdeen. 


It  appeared,  from  the  evidence,  that  the  draft  settle- 
ment  expected  to  be  forwarded  from  Ireland^  as  settled 
by.Mrp  Seijt.  Peirin,  not  having  reached  Edinburgh 
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safficiently  soon,  the  draft  of  the  articles  of  the  25th  of 
October  was  prepared,  in  Edinburgh^  by  William  George 
Adam^  Esq.  the  Accountant-General  of  the  Court  of  Chan- 
cery, who  was  then  there,  and  who  had  been  for  many 
years  the  confidential  adviser  of  the  Duke  of  Bedford* 
This  draft,  as  originally  drawn,  contained  nothing,  on 
the  part  of  the  Marquess  of  Abercom,  beyond  the  cove- 
nants to  suffer  a  recovery  of  the  Irish  estates,  and  to 
impose  upon  those  estates  the  various  charges  mentioned 
in  the  Sct^ch  contract  of  marriage :  it  contained,  how- 
ever, the  clause  by  which  the  Marquess  and  Mar- 
chioness were  empowered  to  direct  any  alterations  to  be 
made  in  the  settlement,  and  also  the  clause  by  which 
it  wis  stipulated  that  the  settlement  should  contain  all 
the  provisions  usually  inserted  in  English  marriage  set- 
tlements. Mr.  Adam  stated  in  evidence,  that  these  two 
last-mentioned  clauses  were  inserted  by  him,  in  order  to 
guard  against  any  consequences  which  might  result  from 
any  errors  or  informalities  on  his  part. 


IBSCL 


It  appeared  also  by  Mr.  Adam*a  evidence,  that  on 
or  about  the  9th  of  October^  while  Mr.  Adam  was 
still  in  Edinburgh^  Galbraith  mentioned  to  him  that  the 
Marquess  of  Abercom  desired  that  the  articles  should 
contain  a  covenant  for  the  setdementof  the/rfjA  estates, 
so  soon  as  the  fee-simple  in  them  should  have  been 
acquired,  and  that  Galbraith  then  read  to  Mr.  Adam 
the  Earl  of  Aberdeen's  two  letters  of  the  4th  and  5th  of 
October.  Mr.  Adam  deposed  that  he  then  stated  to 
Galbraithj  as  he  had  previously  stated  to  the  Duke, 
that  the  limitation  of  the  Marquess's  estates  was  not  a 
matter  in  which  the  Duke  had  any  right  to  interfere^ 
but  that  he  (Mr.  Adam)  was  quite  certain  that  the  Duke 
would  do  anything  that  was  agreeable  to  the  Marquess, 
in  that  respect,  and  would  not  hesitate  to  take  upon 
himself  the  trusts  that  such  a  provision  in  the  articles 

would 


324 


CASES  IN  CHANCERY. 


18S6. 

The 

Duke  of 

Bedford 

». 

The 

Marqueti  of 

Absbcobn. 


would  impose  upon  him ;  and  Mr,  Adam  At  the  same 
time  observed  to  Mr.  Galbraith  that  it  would  be  difficult 
to  get  such  a  provision  properly  prepared,  as  he  (Mr. 
Adam)  was  not  a  conveyancer,  and  had  never  drawn  a 
settlement,  and  therefore  that  he  could  not  be  respon- 
sible for  the  correctness  of  any  such  provision  which  he 
might  draw. 


When  the  time  appointed  for  the  solemnization  of  the 
marriage  had  nearly  arrived,  the  draft  articles  expected 
from  Ireland  not  having  reached  Scotland^  it  became 
necessary,  that  if  the  limitation  of  the  Irish  estates  was 
to  form  part  of  the  marriage  articles,  of  which  the  draft 
had  already  been  prepared  by  Mr.  Adam^  a  provision 
for  that  purpose  should  be  drawn  either  by  Mr.  Adam 
or  Mr.  Galbraith^  and  accordingly,  at  the  latest  moment^ 
and  in  the  greatest  haste,  at  an  hotel  in  Edinburgh^  with- 
out any  particular  consideration  of  the  precise  limitationSf 
the  draft  of  the  clause,  inserted  in  the  articles,  with  re- 
spect to  the  limitation  of  the  estates,  was  prepared  by 
Mr.  Adamj  and  afterwards  perused  and  copied  by  Mr. 
Galbraith^  who  subsequently  engrossed  the  articles  in 
the  form  in  which  they  were  executed. 

Mr.  Adam  also  stated  that  no  other  instructions  were 
given  to  him,  as  to  the  limitation  of  the  Irish  estates, 
except  those  contained  in  the  two  letters  of  the  Earl 
of  Aberdeen^  and  those  given  by  Galbraith  ;  and  that 
he  had  not  the  smallest  doubt,  but  that  it  was  intended 
that  the  limitations  contained  in  the  articles  drawn  by 
him  should  be  in  accordance  with  the  limitations  sug- 
gested by  the  letters  of  the  Earl  of  Aberdeen^  and  that 
the  limitations  in  tail  general  to  the  first  and  other  sons 
of  the  Marquess  of  Abercom  and  of  Lord  Claud  HamU* 
ton  were  inserted,  instead  of  limitations  in  tail  male,  en- 
tirely through  inadvertence  and  mistake;  and  that  be 

did 


CASES  IN  CHANCERY. 


ii6 


did  not  consider  the  limitation  of  the  estates  as  a  matter 
b^ngmg  to  him. 

■  * 

.  Hr»  Adam  also  stated  that  the  words  empowering 
Lord'GZoaid!  HamUion  to  proTide  for  a  wife  and  younger 
^dvUrcD^  were  inserted  by  him  (Mr.  Adam)  in  pencil,  in 
a  copy  of  the  draft  of  the  articles  which  he  had  pre^ 
pared. 

■    •  ■  ■ 

;  Galbraith  stated  that  he  gave  Mr*  Adam  no  instroe- 
tlgpu  us  to  the  limitations  to  be  inserted  in  the  articles, 
except  by  shewing  him  the  Earl  of  Aberdeeris  two 
Ifttter^  and  explaining  their  contents,  and  that  it  was 
4l!cidedly.  his  {Gaibraiih's)  intention,  that  those  limi- 
tatiqiis  should  be  the  same  as  were  suggested  by  those 
letters.  He  also  stated  his  firm  conviction  that  the 
limitation  of  the  estates  to  the  first  and  other  sons  of  the 
Mp^uess  of  AJbercom,  and  of  Lord  Claud  Hamilton^ 
in.  tail  general,  instead  of  in  tail  male,  was  entirely  the 
efibct  of  accident,  and  purely  a  mistake,  and  that  when 
he  (Galbraiih)  engrossed  the  draft,  which  contained  that 
n^iitakSf  the  omission  of  the  word  ^^  male"  did  not  strike 
him.  He  added  that  he  had  never  received  any  in- 
structions from  the  Marquess  of  Abercom^  or  from  the 
TStS^ljoi  Aberdeen^  or  from  any  other  person,  to  limit  the 
estates  in  tail  general 
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It  appeared,  that  by  letters  patent,  dated  in  the  year 
1790,  the  title  of  Marquess  of  Abercom  was  limited  to 
Jijin  Jam^  Marquess  of  Abercom  and  the  heirs  male  of 
hislKxly,  and  that  upon  his  death,  the  present  Marquess, 
wlio  was  his  grandson,  succeeded  to  that  titles  which 
w|u;,  juow  descendible  to  the  heirs  male  of  his  body, 
and  upon  failure  of  his  issue  male,  would  devolve  upon, 
and  be  descendible  to  Lord  Claud  Hamilton  and  the 
hein  omle  of  his  body. 

Vol.  I.  Z  It 
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1836.  It  appeared  also,  that  the  estates  in  question  were  the 

2'he  principal  family  estates  of  the  Marquess  of  Abercom^ 

Duke  of  and  that,  at  the  date  of  the  marriage  articles,  and  at  the 

^^  time  of  the  marriage,  they  stood  limited  to  the  Mar- 

The  quess  of  Jbercom^  not  in  tail  general^  as  was  stated  it 

AiBAcoBN.  ^"^  articles,  but  in  tail  male,  with  remainder  to  Lord 

Claud  Hamilton^  in  tail  male,  with  remainder  over. 

Mr.  Timiey^  Mr.  Wigram^  and  Mr.  Lqftus  Wigramj 
for  the  Marquess  and  Marchioness  of  Abercorru 

The  question  which  now  arises  is  twofold;  first, 
whedier  the  articles  contain  the  true  agreement  for  the 
settlement ;  and,  secondly,  if  they  do,  whether  they  do 
not  contain  a  power  which  will  enable  the  Marquess 
and  Marchioness  to  correct  the  settlement  in  the  manner 
proposed  by  the  draft  which  has  been  tendered.  The 
evidence  sufficiently  shews,  that  the  limitations  to  the 
first  and  other  sons  of  the  Marquess,  and  of  Lord 
Claud  Hamilton^  were  intended  to  be  limitations  in  tail 
male. 

It  is  the  rule  of  this  Court,  that  if  a  written  agree- 
ment does  not  express  the  real  contract  and  intention 
of  the  parties,  a  specific  performance  will  not  be  de- 
creed, except  upon  the  terms  of  correcting  that  written 
agreement,  according  to  the  real  intention  of  the  parties; 
and  for  this  purpose,  parol  evidence  is  admissible;  itfor- 
quess  Tawfishend  v.  Stangroom  (a\  WooUam  v.  Heam  {b\ 
JRamsbottom  v.  Gosden  (c),  and  the  cases  collected  in  Svg* 
dcn^s  Vendors  and  Purchasers,  {d)  This  is  particularly 
the  case  as  to  marriage  contracts;  Randal  v.  Randal [e\ 
Lady  Shelbttrne  v.  Lend  Inchiquin  {jg\  Barsfaao  v.  Kl' 

tfifigioii* 

(a)  6  Ves,  328.  {d)  Vol.  i.  p.  1 58.  ct  seg.  9tb ei 

(b)  7  Ves.  211.  (ff)  2  P.  Wms.  464. 

(c)  1  r.  4-  B.  165.  (g)  I  Bro.  C.  C.  358. 
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ungtan{a).  A  mistake  may  always  be  corrected,  if 
the  evidence  is  clear ;  Beaumont  v.  Bramley.  {b)  If  the 
present  contract  were  merely  execatory,  there  might  be 
an  objection  to  superadding  terms ;  but  that  is  not  the 
case.  The  articles  recite  that  the  estates  were  limited  in 
tail  general :  and  it  is  then  provided,  that  they  shall  be 
resettled  in  the  same  manner.  That  recital  being  erro- 
neous, there  is  a  sort  of  latent  ambiguity,  as  to  the  inten- 
tion of  the  parties ;  and  there  ought,  at  least,  to  be  an 
inquiry.  The  title  is  limited  in  tail  male :  no  intention 
of  severing  the  estates  from  the  title  is  intimated  in  the 
articles:  and  such  an  intention  cannot  be  presumed. 
The  Court  is  entitled  to  look  at  the  circumstances  of  the 
case*  for  the  purpose  of  inferring  the  intentions  of  the 
parties. 
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The  Duke  of  Bedford  stipulated  for  a  provision  for 
daughter,  and  for  the  younger  children  of  the  mar* 
riage ;  but  the  limitation  of  the  Irish  estates  was  not 
the  subject  of  stipulation  between  the  Duke  and  the 
Marquess,  as  is  clear  from  the  statement  made  to  Mr. 
Galbraith  by  Mr.  Aiam^  in  whose  hands  the  Duke  had 
placed  himself. 


The  articles  stipulate  that  the  settlement  shall  contain 
all  provisions  usually  contained  in  marriage  settlements 
made  in  England.  A  power  of  sale  and  exchange  is 
sQch  a  provision ;  Peake  v.  Penlington  (c) :  and,  if  con- 
tained in  a  settlement  made  in  England,  it  would  au- 
thorise taking  in  exchange  or  purchasing  lands  situate 
in  Er^land  or  Wales.  The  provision  in  the  draft, 
therefore,  extending,  as  it  does,  to  lands  in  Ireland, 
England  or   Wales,   is  in   strict  accordance  with  the 

articles ; 


(a)  5  Vet.  fidS. 

\b)  Turn.  ^  Rut. ^U 


(c)  2F.4- jB.311. 
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1636.        articles;  and  it  is  obvious,  that  it  may  be  a  matter  of 

-  L^.    ■       great  convenience  to  be  able  to  purchase  property  in 

Duke  of      England^  upon  which  this  family,  having  an  English 

Bedfobd       ^j^i^^  ^^^  being,  in  fact,  an  English  family,  might  reside. 

The  Then,  as  to  the  power  of  leasing;  thirty-one  years  is  the 

Aberc^iT     usuqI  ^^^"^  i^  Ireland ;  and  if  less  than  the  usual  term 

were  to  be  granted,  so  good  a  rack-rent  as  usual  could 

not  be  obtained.     The  power  of  jointuring  a  future  wife, 

and  of  providing  portions   for  younger  children  of  a 

future   marriage,   are   usual.     Lord   Claud  Hamilton's 

powers  of  jointuring  and  charging  for  portions,  which 

are  unlimited  in  the  articles,  will  be  properly  limited  io 

the  manner  proposed  by  the  draft  of  the  settlement. 

The  power  of  alteration  reserved  to  the  Marquess 
and  Marchioness,  gives  a  discretionary  power  to  be  ex- 
ercised, bandjidet  in  any  manner  not  inconsistent  with 
the  essence  of  the  settlement,  and  would  authorise,  not 
only  the  corrections  of  the  mistakes  and  the  omissions 
made  in  the  articles,  but  also  the  insertion,  in  the  settle- 
ment, of  any  provisions  which  would  be  advantageous  to 
such  a  family  as  this.  It  is  to  be  observed,  that  the 
terms  of  the  power  require  that  the  alterations  should  be 
made  before  the  execution  of  the  settlement. 

Mr.  Kindersley^  for  Lord  Claud  Hamilton. 

Mr,  Heberdenj  for  the  infant  daughters  of  the  Mar- 
quess and  Marchioness  of  Abercorn. 

The  Solicttor-General  and  Mr.  W.  Russell^  for  the 
Duke  of  Bedford. 

The  Court  must  carry  into  effect  some  contract  or 
other  in  this  case.  In  some  cases  of  specific  per* 
formance,  the  Court  refuses  to  interfere,  unless  the 
Plaintiff  will  admit  some  parol  agreement,  varying  the 

agreement 
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agreement  origna]ly  made;  but  that  is  not  the  case 
here;  the  Court  must  interfere,  and  direct  some  settle- 
ment The  Duke  of  Bedford  is  entitled  to  call  for  a 
settlement  in  accordance  with  the  articles.  Although 
the  letters  of  the  Earl  of  Aberdeen  were  before  Mr. 
Adam,  it  does  not  distinctly  appear  that  they  were  before 
the  Duke.  The  instructions  transmitted  with  GalbraitKs 
letter  to  Crawfordy  directed  that  the  estates  should  be 
limited  to  the  Marquess's  issue  male;  but  there  is.no 
evidence  that  issue  female  of  sons,  or  that  issue  male  of 
daughters,  were  to  be  excluded.  The  Marquess's  family 
then  consisted  of  himself,  his  brother.  Lord.  Claud 
Hamilton^  and  his  sister,  hady.  Harriei  HamiUotu  If 
those  instructions  were  to  be  followed,  the  estates  would 
go  over  to  Lady  Harriet^  in  preference  to  daughters  of 
his  sons.  Such  an  intention  might  possibly  have  been 
entertained  in  favour  of  Lord  Claud^  whose  sons  would 
succeed  to  the  title  of  Marquess  of  Abercom^  but  cannot 
be  supposed,  with  reference  to  Lady  Harriet. 


18S6. 

The 
Duke  of 

BSDFORD 
V. 

The 
Marquettof 

AlBEGOEN. 


There  is  not  a  single  instance  in  which  the  Court 
has  undertaken  to  rectify  a  settlement  in  such  a  manner 
as  to  prejudice  the  issue  of  the  marriage  in  favour  of 
collaterals.  In  Barstow  v.  Kilvivgton  (a),  the  settlement 
was  reformed  in  favour  of  children  of  the  marriage;  and 
that  was  also  the  case  in  Jenkins  v.  Quinchant.  {b)  The 
cases  of  alterations  which  have  been  cited,  are  all  cases 
in  which  the  estate  has  been,  by  mistake,  carried  away 
from  the  parties  intended  to  take. 


There  is  no  individual  at  present  before  the  Court, 
who  is  entitled,  formally  and  properly,  to  contest  tlie 
propriety  of  the  limitations  proposed :  there  may  be  issue 
a  daughter  of  a  son,  who  would  have  to  contest  the 

limitations 

(«}  5  Vet.  $93.  (b)  5  Vei.  59fi  n. 

Z  3 
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1856.       limitations  with  Lord  Claud  Hamilton.     Any  decree  in 
-^j^  ^       this  suit  would  not  bind  that  person. 


Duke  of 
Bedford 

V, 


The  power  of  directing  alterations  must  have  been 
The  intended  to  relate  to  clauses  for  the  management  of  the 
Ainu^N  estates ;  as  powers  of  leasing,  and  so  forth.  It  could  not 
have  been  intended  that  the  Marquess  and  Marchioness 
should  be  able,  immediately  after  the  marriage,  to  render 
ineffectual  all  the  preparations  and  communications  be- 
tween  different  parties,  which  had  previously  taken  places 
upon  the  subject  of  the  settlement 

Mr.  Tinne^j  in  reply. 

The  principle  upon  which  the  Court  corrects  agree- 
ments, notwithstanding  the  Statute  of  Frauds,  is,  that* 
by  means  of  the  correction,  the  parties  are  restored  to 
the  state  in  which  they  were  before  the  agreement  was 
made.  The  Court  cannot  execute  that  which  the 
parties  never  meant  to  execute.  Unless  the  Court  ex- 
ecutes the  real  agreement,  by  modifying  the  articles,  it 
can  execute  nothing.  If  the  Duke  of  Bedford  does  not 
submit  to  have  his  bill  dismissed,  the  case  will  be  within 
the  authority  of  Ramsbottom  v.  Gosden, 


April  13.  The  Lord  Chancellor  [afler  stating  the  marriage 

contract,  the  articles,  and  the  nature  of  the  proposed 
alterations] :  — 

Upon  the  first,  which  is  by  far  the  most  important 
point,  it  is  fortunate  that  written  evidence  exists  of  what 
was  the  real  intention  of  all  the  parties,  and  of  the  con- 
tract entered  into  between  them. 

The  articles  of  the  25th  of  October  1882  commenced 
by  reciting,  that  Lord   AbercorrCs  Irish  estates  stood 

limited 
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limited  to  him  in  ke  tail,  and  then  provided  that  they        18S5. 
should  be  resettled  on  himself  for  life,  with  remainder  to  -: 

his  first  and  other  sons  in  fee  tail.  There  is,  therefore,  Duke  of 
an  error  as  to  the  fact  of  the  existing  limitations,  as  well  B">^o*° 
as  an  error  as  to  the  intended  limitations.     If  a  settle-  The 

nient  had  been  actually  executed,  in  conformity  with  abutokn. 
these  articles,  and  it  could  be  shewn,  by  proper  evi- 
dence, that  some  provision  in  it  had  been  inserted  by 
mistake,  and  contrary  to  the  intentions  of  the  parties, 
and  to  the  contract  previously  made  between  them,  it 
would  have  been  within  the  province  of  the  Court  to 
have  corrected  the  error,  and  altered  the  settlement  ac- 
cordingly. There  cannot,  therefore,  be  any  doubt  of 
the  authority  and  the  jurisdiction  of  this  Court,  to  cor- 
rect any  errors  which  may  be  proved  to  have  arisen  in 
framing  the  agreement  which  the  parties  actually  signed. 
That  document  is  only  evidence  of  what  the  parties  had 
agreed  upon ;  and  if  it  can  be  shewn,  by  proper  evi- 
dence, what  the  agreement  really  was,  and  that  such 
document  does  not  correctly  represent  the  contract  be- 
tween the  parties,  it  is  the  duty  of  the  Court  to  carry 
the  true  agreement  into  effect. 

This  is  a  case  in  which  the  jurbdiction  of  the  Court 
must  be  exercised.  The  marriage  having  taken  place, 
the  only  question  is,  what  provisions  the  settlement 
ought  to  contain*  What  was  the  contract  between  the 
parties,  upon  the  faith  of  which  the  marriage  took 
place;  and  do  the  articles  of  the  25th  of  October  18S3 
truly  represent  it  ?  I  cannot  concur  in  the  view  which 
seems  to  have  been  suggested,  that  the  settlement  of 
the  Irish  estates  is  not  to  be  considered  as  forming 
part  of  the  contract  between  tlie  parties.  It  is,  in  its 
nature,  properly  the  subject  of  contract,  and  Mr.  Gal"" 
braith  proves  that  it  was,  in  fact,  the  subject  of  the 
contract;  for  he  states,  that  his  letter  to  Mr.  Crawfcrd 
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1886. 

The 
Duke  of 
Bedford 

V. 

The 
Marquess  of 
Abebcokn. 


of  the  22d  of  September  1832,  which  does  contain 
directions  as  to  the  mode  in  which  the  Irish  estates 
were  to  be  settled,  accurately  contains  the  instructions  he 
received  from  the  Duke  of  Bedford^  as  father  of  the  in- 
tended wife,  and  from  Lord  Aberconi^  whose  property 
was  to  form  the  subject  of  the  settlement.  That  letter 
directs  Mr.  Cravofbrd  to  procure  articles  to  be  prepared 
in  DublzTij  binding  the  parties  to  execute  settlements! 
to  the  full  intent  and  meaning  of  the  instructions  sent, 
and  those  instructions,  among  other  things,  directed, 
that  the  estates  should  be  limited  to  the  issue  male  of 
this  or  any  future  marriage,  then  to  Lord  Claud  and 
his  issue  male ;  in  failure  of  them,  to  the  issue  male  of 
the  sister,  Lady  Harriet,  The  draft,  settled  by  Mr.  Seijt 
Perrin,  accordingly,  recites  the  contract  to  be,  that  the 
estates  should  be  settled  upon  Lord  Aberconi  for  liic^ 
with  remainder  to  his  first  and  other  sons  in  tail  male ; 
and  makes  Lord  Abercom  covenant  so  to  settle  the 
estates.  This  letter  and  this  draft  are  not  of  themselves 
evidence ;  but  the  letter  puts  beyond  all  doubt  the  ac- 
curacy of  Mr.  Galbraith^s  recollection  as  to  the  in- 
structions he  received,  with  respect  to  the  mode  in 
which  the  estates  were  to  be  resettled;  and  what  is 
strictly  evidence,  is,  the  testimony  of  Mr.  Galbraith,  his 
memory  being  refreshed  by  his  own  letter  to  Mr.  Cravh 
Jord,  as  to  the  intention  of  the  parties,  and  the  instruc- 
tions he  received  from  them. 


The  next  piece  of  evidence  consists  of  the  two 
letters  of  Lord  Aberdeen^  dated  the  4th  and  5th  of 
October  18S2,  and  the  depositions  of  Mr.  Galbraitk 
and  of  Mr.  Adam  connected  with  them.  Lord  Aber^ 
deen  having  been  the  guardian,  and  being  the  father- 
in-law  of  Lord  Abercortif  naturally  took  an  active  part 
in  the  negotiations  preparatory  to  the  marriage;  and 
Mr.  Galbraith  had  accordingly  been  in  communication 

with 
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with  bim  upon  the  subject  In  the  first  of  these  letters, 
Lord  Aberdeen  writes  thus  to  Mr.  Galbraith :  —  "  My 
idea,  then,  would  be,  that  he  should  entail  the  estates, 
first,  on  his  own  sons  in  the  order  of  their  birth,  and 
upon  their  heirs  male ;  secondly,  &iling  male  issue  of 
his  marriage  with  Lady  Louisa,  or  any  future  marriage, 
upon  his  brother  Lord  Claud,  and  upon  his  sons  in 
succassion ;  thirdly,  failing  male  issue  of  Lord  Claud, 
upon  his  own  daughters,  either  jointly  or  severally.'' 

In  the  letter  of  the  5th  of  October  he  says,  "  I  should 
think  it  would  be  sufficient  if  he  were  to  covenant,  at 
his  marriage,  to  settle  his  estates  upon  his  nude  issue, 
and  fiuling  that,  upon  his  brother  and  his  brother's  sons. 
He  might  reserve  to  himself  the  power  of  naming  in  a 
future  deed  any  other  heirs,  upon  the  failure  of  his  own 
and  of  his  brother's  male  issue."  Mr.  Galbraith  states, 
in  his  evidence,  that  these  two  letters  were  shewn  by 
him  to  Lord  Abercorn,  and  that  he  assented  to  the 
suggestions  contained  in  them;  and  that  these  letters 
were  submitted  to  Mr.  Adam,  as  instructions  for  the 
articles  of  agreement,  afterwards  executed  on  the  25th 
oS  October  1832 ;  and  Mr.  Adam  states,  that  he  had  no 
other  instructions,  as  to  the  limitation  of  the  estates, 
but  these  letters,  and  that  the  draft  prepared  by  him 
was  intended  to  be  in  conformity  with  such  instructions. 


18S6. 


The 
Duke  of 
Bedford 

V. 

The  ' 
Marqueis  of 
Abbbcobn. 


There  is,  therefore,  proof  of  the  intention  of  the 
parties,  and  of  the  agreement  between  them,  and  of  the 
instructions  under  which  the  drail  of  the  agreement  was 
prepared,  all  concurring  in  this,  that  the  estates  were  to 
be  limited  to  the  sons  of  the  marriage  in  tail  male,  and 
not  in  tail  general.  There  are,  therefore,  ample  ma- 
terials by  which  the  error  in  the  articles  may  be  cor<« 
reded,  and  the  real  intention  and  contract  of  the  parties 
ascertained. 

I  have 
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1836. 


The 
Duke  of 
Bedford 

V, 

The 
Marquess  of 
Abekcobn. 


I  have  no  hesitation,  therefore,  in  directing  tliat  a 
settlement  should  be  executed  in  conformity  with  such 
real  intention  and  contract,  and  not  according  to  those 
terms  of  the  articles  of  the  25th  o(  October  1832,  which 
are  proved  to  have  been  introduced  by  mistake.  In  the 
case  of  Jenkins  v.  Qjiinchant  {a\  a  settlement  actually 
executed  between  the  parties,  was  corrected,  a  consider- 
able  time  after  its  execution,  by  a  letter  which  was  proved 
to  have  formed  the  instructions  from  which  the  settle- 
ment was  prepared,  and  which  letter  differed,  in  a  most 
material  part,  from  the  settlement  actually  executed. 


The  next  question  is,  whether,  in  the  settlement  to 
be  executed,  there  ought  to  be  introduced  a  power  for 
Lord  Abercom  to  charge  the  estates,  for  the  purpose  of 
jointuring  any  other  wife,  or  of  raising  portions  for  the 
children  of  any  other  marriage.  This  proposition  is  not 
supported  upon  the  ground  of  there  having  been  any 
agreement  for  that  purpose,  or  any  mistake  in  the  ar- 
ticles, in  not  providing  for  it;  but  it  is  contended, 
that  Lord  and  Lady  Abercom  have  the  power,  under 
the  articles,  to  direct  these  additional  provisions  to  be 
made.  The  question,  therefore,  turns  upon  the  de- 
gree of  latitude  to  be  given  to  the  power,  reserved  in 
the  articles,  to  make  any  alteration  in  the  provisions 
and  terms  contained  in  the  contract  of  marriage.  The 
terms  of  that  power  are,  '^  that  it  shall  be  lawful 
to  alter  and  vary  the  provisions  and  terms  contained 
in  the  said  contract  of  marriage,  and  in  these  pre- 
sents, in  such  manner  as  to  the  said  Marquess^  and 
the  said  Lady  Louisa  Jane  RiisselU  shall  seem  fit,  pre- 
vious to  the  execution  of  the  said  intended  settlement 
contracted  by  these  presents  to  be  made  and  charged 
upon  the  estates  of  the  said  Marquess,  situate  in  the  king- 
dom 

(/i)  5  Vcs,S06,  note. 
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dom  of  Ireland  as  aforesaid."  The  expression  is  not  very 
correct,  and  not  very  intelligible ;  but  there  is  sufficient 
in  it  to  shew  that  the  parties  were  not  contemplating  any 
alteration  in  the  settlement  of  the  estates ;  for  the  power 
to  alter  is  confined  to  the  intended  settlement  contracted 
to  be  made  and  charged  upon  the  estates.  Now, 
strictly  speaking,  I  am  not  at  liberty  to  look^  to  see  how 
that  happened ;  when  I  see  the  draft,  however,  it  is  a 
fact  very  intelligible,  because  the  draft,  as  originally 
prepared,  contained  no  provision  as  to  the  settlement 
of  the  estates  themselves,  but  contained  provisions  only 
as  to  the  sums  to  be  charged  upon  the  estates;  and 
there  was  then  a  power  introduced  which  explains  the 
expressions  used :  there  was  a  power  to  alter  or  vary 
the  settl^nent  to  be  charged  on  the  estates.  It  was 
afterwards  made  part  of  the  agreement,  that  the  estates 
themselves  should  be  settled ;  but  this  power  of  alter- 
ation remained,  and  the  terms  and  expressions  of  it 
wetfe  not  altered. 


18S6. 

The 
Duke  of 
Bedford 

V. 

The 
Marqaess  of 
Abbrcohn. 


In  the  first  place,  therefore,  I  think  it  clear,  on  the 
fiice  of  the  articles,  without  referring  to  Mr.  Adam*s 
evidence  on  the  subject,  that  this  power  of  altering  did 
not  relate  to  the  mode  in  which  the  inheritance  of  the 
estates  was  to  be  settled,  but  to  that  which,  by  the 
articles,  is  called,  the  settlement  to  be  charged  upon  the 
estates,  meaning,  the  provision  for  the  intended  wife, 
and  the  younger  children.  The  power,  however,  which 
it  is  proposed  to  introduce,  would  have  the  effect  of 
materially  afiecting  the  right  of  the  eldest  son  of  the  mar- 
riage, by  letting  in  a  jointure  for  another  wife,  and  por- 
tions for  children  of  another  marriage.  If  the  principle 
were  admitted,  that  under  this  reservation.  Lord  and 
Lady  Mercom  have  the  power  of  interfering  with  the 
estate  and  interest  of  the  eldest  son,  what  limit  can  be 

placed 
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1  BSSs  placed  to  the  exercise  of  such  a  power  ?  It  cannot  be 
contended  that  this  reservation  gives  them  the  power 
of  altogether  defeating  the  estate  and  interest  of  the 
eldest  son ;  and  if  not,  by  what  rule  are  they  to  be 
limited  in  the  exercise  of  this  power  of  postponing 
AitwzmiN.  ^^  diminishing  that  estate  and  interest?  The  only 
reasonable  construction  which  can  be  put  upon  this 
reservation,  is,  that  it  refers  only  to  the  provisions 
intended  to  be  made  for  the  wife  and  children,  by 
the  articles,  and  that  it  was  intended  to  give  the 
power  of  varying  and  altering  the  terms  and  provisions 
of  the  charges  created,  as  amongst  those  who  were  in- 
tended to  benefit  by  them,  and  not  to  introduce  new 
estates,  charges,  and  interests,  in  favor  of  persons  who 
are  strangers  to  the  agreement,  and  who  are  not  in  any 
manner  alluded  to  in  any  part  of  it. 

I  am,  therefore,  of  opinion,  that  this  power  so  re- 
served does  not  authorise  the  introduction,  into  the 
settlement,  of  the  proposed  provision  for  any  other  wife, 
or  for  the  children  of  any  other  marriage. 

The  question,  as  to  the  leasing  powers,  must  depend 
upon  facts  which  are  not  before  me  in  such  a  manner 
as  to  enable  me  to  give  any  final  direction  ;  the  articles 
containing  no  specific  directions  on  the  subject.  The 
powers  to  be  introduced  must  depend  upon  what  powers 
are  usual,  or  upon  what  powers  any  particular  circum- 
stances connected  with  the  property  may  render  expedient 
Upon  this  subject,  therefore,  there  must  be  a  reference 
to  the  Master  to  inquire,  whether  the  powers  proposed 
to  be  introduced  are  usual  powers  in  that  part  of  Ireland 
in  which  the  estates  are  situated,  and  whether  there 
are  any  circumstances  connected  with  the  property 
which  render  it  expedient,  and  for  the  interest  of  all 

parties, 
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parties,  that  such  powers  should  be  introduced,  with 
liberty  to  state  special  circumstances. 

With  respect  to  the  question,  whether  the  power  of 
sale  and  exchange  should  be  confined  to  Ireland^  or 
whether  it  should  be  extended  to  lands  in  England^ 
there  is  nothing  to  lead  me  at  all,  for  nothing  about  it 
is  expressed  in  the  agreement;  the  question  is  left 
entirely  open.  I  can  see  no  good  reason  for  confining 
the  power  to  lands  in  Ireland :  and  I  can  see  nothing 
in  the  contract  between  the  parties  to  make  it  necessary 
to  confine  that  power  to  Ireland. 


1836. 

The 
Duke  of 
Bedfokd 

V. 

The 
MarqaeiB  of 
AnacoBM. 


I  think,  therefore,  that  it  may  be  very  well  extended 
to  England  J  and  that,  on  the  subject  of  the  leases,  there 
must  be  the  reference  which  I  have  mentioned. 

The  proposed  restriction  of  Lord  Claud  Hamilton's 
power  of  jointuring,  and  of  providing  portions  for 
younger  children,  to  which  he  consents,  will  be  for 
the  benefit  of  the  estates. 
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^^*-  J9>  20-  SLANEY  tr.  WADE. 

S5. 
March  1. 

An  ancieDt  Z'DWARD  MORETON,  of  Ellemere,  died  without 
mural  inscrip-  jg^y^  j^^  ^j^^  j  ^176,  having,  by  his  will,  made 

tion  giving  an  ^    ^  .  . 

historical  ac-  three  years  before  his  death,  devised  his  estate  in  Ktm' 
f^ily^and       herton  and  in  the  town  and  parish  oi  Shijffnalj  and  all  his 

placed  in  a       freehold  estate  in  the  county  oi  Salop^  including  the  pro- 

chancel  which 

had  formerly     P^^ty  in  question  in  the  cause,  to  his  wife  for  life ;  with 

been  used  as  a  remainder  (subject  to  a  term  of  1 000  years  to  raise  mouev 
burying-place  v       •»  ^  * 

of  the  family,  for  payment  of  his  debts)  to  two  persons,  and  their  issuer 
f"**^' art  of  *'*  strict  settlement;  with  remainder  to  his  kinsman 
the  church  of    Robert  Jones  Moreton,  (in  the  will  called  Robert  Mare* 

where'mera-  ^^")  *°"  °^  ^'^^  ^^"  -^^^''^  Moreloriy  for  life;  with  re- 
bersofthefa-  mainder  to  his  first  and  other  sons  in  tail;  and,  in 
been  resident    default  of  such  issue,  the  estates  were  to  descend  to 

proprietors,       jbg  testator's  own  right  heirs, 
was  held  to  be  " 

admissible  evi- 
dence in  a  ^jj  ^j^g  intermediate  limitations  having  failed,  the  re- 
question  of  ^  ^  o  » 

pedigree  for  mainder  in  favour  of  Robert  Jones  Moreton^  the  last 
of^pnoJ^ing^the   ^^"^"'  'or  life  under  this  will,  took  effect.     Robert  Jones 

facts  stated       Moreton  died  without  issue  in  the  year  1801. 
in  the  in- 
scription. 

'1  he  inscrip-  The  Defendant  JVade  was  entitled  to  a  mortgage  for 
tion  havmg  1. 

been  effaced      a  term  of  years  over  the  property  devised  by  the  will  of 

twenty-five  JSdwori 

years  ago,  its  -»-••*  ««^ 

contents  were  allowed  to  be  proved  by  the  secondary  evidence  furnished  by  copiei 
made  while  the  inscription  was  entire. 

Such  copies  are  not  inadmissible  in  evidence,  merely  because,  at  the  time  when 
they  were  made,  the  possibility  of  a  claim  or  controversy  at  some  future  period  wis 
contemplated. 

A  recital  that  A.  B.  is  a  child  of  the  marriage  of  the  persons  therein  named, 
occurring  in  a  deed  by  which  the  personal  representative  of  the  last  surririiig 
trustee  of  the  premises  comprised  in  the  deed  assigns  the  premises  to  A,  B.,  who 
is  not  related  to  the  assignor,  and  whose  sole  title  to  the  assignment  is  in  the 
character  of  a  child  of  such  marriage,  is  not  admissible  as  a  declaration  to  prore 
the  legitimacy  of  ^.  B.  in  a  question  of  pedigree  between  third  parties;  tembtc. 


Wade. 
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Edward  Moreton  i   and  the  original  bill  was  filed  by        1885. 
Bxjbert  Siana/j  the  father  of  the  present  Plaintiffs,  claim-     \   '  '   ' 

OLA ME X 

ing  to  be  heir-at-law  of  the  testator  Edward  Moreton,        ^  v. 
and,  as  such,  seeking  to  redeem  the  mortgage. 

Upon  the  statement  in  the  bill  it  appeared,  that 
Tkomas  Moreton  and  Elizabeth  his  wife  were  the  com- 
mon ancestors  of  the  Plaintiff,  and  of.  the  testator 
Edward  Moreton;  that  the  testator  was  the  last  de- 
scendant of  Edward^  their  eldest  son  who  left  issue; 
that  Thonias  and  Elizabeth  Moreton  had  another  son, 
Bobertj  from  whom  were  descended  Robert  Jones  More^ 
tottj  the  last  tenant  for  life,  and  Robert  Moreton  his 
second  cousin,  a  person  of  unsound  mind  who  died 
in  a  lunatic  asylum  at  Bilston^  at  the  close  of  the 
year  1802,  intestate  and  without  issue,  and  with  whom 
the  line  of  Robert,  the  son  of  Thomas  and  Eliza^ 
bethj  terminated ;  and  that  the  Plaintiff  was  himself 
descended  from  a  daughter  of  Thomas  and  Elizabeth 
Moreton,  whose  Christian  name  was  Ann,  and  who  mar- 
ried a  person  named  Robert  Slanejf.  The  bill  then 
allq[ed,  that  upon  the  death  of  Robert  Jones  Moreton 
^rithout  issue,  in  the  year  1801,  the  fee  simple  of  the 
testator's  estates  became  vested  in  possession  in  Robert 
Moreton  ofBilston,  from  whom,  subject  to  the  mortgaget 
they  descended  to  tiie  Plaintiff  as  the  heir-at-law  of 
Edward  and  Robert,  {a) 

To  this  bill  the  Defendant  pleaded  a  negative  plea, 
putting  in  issue  the  Plaintiff's  title  as  heir-at-law.  In 
the  year  1834,  after  issue  had  been  joined  upon  the 
plea,  and  evidence  had  been  gone  into  on  both  sides, 

the 

(a)  The  mode  in  vfhich  the      reference  to  the  pedigree  in  the 
Plaintiff  stated  his  claim,  will  be      next  page:  -^ 
more  dearly  understood  upon 
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the  PlaintifTdied,  having  devised  the  property  in  ques-  1836. 
tion  to  his  children,  who  thereupon  filed  a  supplemental 
bill,  for  the  purpose  of  carrying  on  the  suit :  and  as  it 
was  agreed  that  the  question  of  pedigree  would  be  more 
satisfactorily  tried  at  law,  two  issues  were  directed  to 
try  whether  Robert  Slaney^  the  father  of  the  Plaintiffs 
in  the  supplemental  suit,  was  heir-at-law  of  the  testator 
Edvaard  Moreton^  and  also  whether  he  was  heir-at-law 
of  Bobert  Moreton  the  lunatic. 

The  issues  were  tried  at  the  last  Summer  assizes  for 
the  county  of  Salop^  before  Mr.  Justice  Williams  and  a 
special  jury,  and  the  jury  found  a  verdict  for  the  Plain- 
tiffs upon  both  issues.  A  motion  for  a  new  trial,  having 
been  refused  by  the  Vice-Chancellor,  the  application 
was  now  renewed. 

The  case  was  very  fully  argued  by  Mr.  Serjeant 
Talfimrdf  Mr.  Barber^  Mr.  Wigram^  and  Mr.  R.  V. 
Richards^  in  support  of  the  motion ;  and  by  the  At- 
iomey-Generalf  Mr.  Knight^  Mr.  Temple^  Mr.  Maukj 
and  Mr.  Whatetey^  for  the  Plaintiffs. 

In  the  course  of  the  argument  a  great  variety  of  col- 
lateral and  subordinate  points  were  raised  and  contested 
by  the  counsel  on  both  sides;  but  the  question  prin- 
cipally discussed,  and  the  only  one  to  which  it  is  con- 
sidered necessary  to  advert  here,  related  to  the  ad- 
missibility of  certain  evidence  which  had  been  objected 
to  at  the  trial,  and  which  the  learned  Judge  who  presided, 
had,  as  the  Defendant  contended,  improperly  allowed 
to  go  to  the  jury. 

The  evidence  objected  to  was  of  two  kinds,  and  had 
reference  to  two  distinct  parts  of  the  Plaintiffs'  case. 

Vol.  I.  A  a  The 
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18S6.  The  descent  of  the  original  Plaintifffrom  a  daughter  of 

Thomas  and  Elizabeth  Moreton  was  clearly  made  out:  but 
in  order  to  establish  his  claim,  it  was  necessary  also  to 
shew,  first,  that  the  testator  was  descended  from  Edward^ 
son  of  the  same  Thomas  and  Elizabeth^  and  was  the  last 
survivor  of  that  branch  of  the  family;  and,  secondiyi 
that  when  Robert  Jones  Moretoti  died,  in  the  year  1801, 
Mobert  Moreton^  of  Biistoti,  was  the  testator's  heir-at- 
law. 

The  first  point  was  proposed  to  be  established  by 
secondary  evidence  of  the  contents  oFa  mural  inscription 
which  had  for  many  years  existed  in  what  was  called 
the  Moreton  chancel,  in  the  parish  church  of  Shiffwdf 
but  which  had  been  washed  over  and  effaced  in  tlie  year 
1810,  when  the  church  underwent  considerable  alter- 
ations and  repairs,  and  when  the  Moreton  chancel  was 
enclosed  and  added  to  the  vestry.  It  appeared  that 
the  Moreton  family  had  for  a  long  period  been  possessed 
of  a  mansion  house  and  other  property  in  the  parish 
of  Shiffjialj  and  that  several  of  its  members  had  resided 
there,  and  had  been  buried  in  the  Moretini  chancel^  which 
until  the  alterations  referred  to,  had  foimed  a  recess, 
opening  by  an  archway  into  the  great  chancel.  The 
inscription  was  not  engraved,  but  was  written  or  painted 
upon  the  plaster,  in  a  material  resembling  lamp  black, 
and  it  purported  to  give  the  history  of  that  branch  of 
the  family  of  Thomas  and  Elizabeth  Moreioti^  of  which 
the  testator  Edward  Moretofi  was  alleged  to  be  the  last 
surviving  descendant. 

To  prove  the  contents  of  this  inscription,  three  paper 
writings,  which  were  alleged  to  be  copies  of  it,  and 
which  were  all  substantially  the  same,  were  produced* 
One  of  them,  which  was  distinguished  by  the  name  of 
Morrj/'s  copy,  was  proved   to  be  in  the  handwriting 

of 
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of  one  Morry^  a  schoolmaster  who  died   in  the  year        t886« 
1775,  and  to  have  upon  it  an  indorsement  in  the  hand- 
writing of  Moreton  Aglionby  SUmof^  an  attorney,  who 
was  a  first  cousin  oF  the  original  Plaintiff,  and  who 
died  in  the  year   1813.      Another,  which  was  called 
Mareion  Aglionhf  Slanet/s   copy,   was    proved   to  be 
wholly  in  the  handwriting  of  that  gentleman,  and  it 
was  indorsed  by  him,    **  Monuments  in  the  Moreton 
chancel  of  Shiffhal  cYixxrchy  copied  in  February  1796.*' 
These  two  copies  came  from  the  possession  of  the  Slancy 
family.     The  third,  denominated  Adamses  copy,   was 
taken  in  the  year  1810,  shortly  before  the  repairs  in 
the  church  were  commenced,  by  a  person  of  the  name 
ofAdamsj  assisted  by  one  Aimes^  the  parish  clerk,  under 
the  direction   of  the  then  vicar  of  Shiffhal^  who  was 
since  dead.     It  had  been  originally  written  in  pencil, 
and  the  letters  were  afterwards  traced  over  with  ink  by 
the  vicar.     Aimes  was  examined  in  the  chancery  suit; 
bat  he  died  before  the  trial  of  the  issues,  and  his  depo- 
sition was  read  at  the  trial.     Adams  was  called  as  a  wit- 
ness at  the  trial,  and  proved  the  facts  above  stated  with 
reference  to  the  time  and  manner  of  making  the  copy. 

The  inscription  in  question,  according  to  the  copy 
mlide  by  Moreton  Aglionby  Slaneyy  was  as  follows :  — 

'*  Thomas  Moreton^  Esq.  married  Elizabeth^  daughter 
of  Edward  Moreton^  of  Engleton^  Com.  Staffbrd,  Esq.,  and 
had  issue  Richard^  Edward^  Thomasy  and  Roberty  and 
six  daughters.  The  said  Thomas  Moretofiy  the  father, 
was  here  buried,  the  15th  day  of  Jtdyy  anno  Domini 
1654.  The  said  Richard  Moreton  was  here  also  buried, 
the  30th  day  of  August  1658;  he  died  without  issue. 
The  said  Thomas  Moretony  the  son,  was  here  also 
buried,  the  18th  day  of  August  1662.  The  said  EHza- 
beth  Moretony  the  mother,  was  here  also  buried,  the  29th 

A  a  2  day 
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1836.        day  oi  June  1664.     The  said  Edward  Moreton  married 

Maj-yy  daughter  of Yates^  of  London^  gentleman ; 

and  the  said  Edward  died,  and  was  buried  in  London^ 
in  September  1665.  He  left  issue  only  Thomas^  his  son. 
The  said  Robert  was  here  buried  in  Januaty  1676. 
The  aforesaid  Thomas  Moreton^  son  of  Edward^  mar- 
ried Maryy  daughter  and  heir  of  William  Price^  of 
Christioiiclhy  in  the  parish  of  Ruabon,  in  the  county  of 
Denbigh^  gentleman,  and  dying  in  December  1702,  he 
lieth  buried  in  the  church  of  Ruabon  aforesaid,  leaving 
issue  only  Thomas^  his  son,  and  which  last-mentioned 
Thomas  Moreton  dying  at  Christioneth  aforesaid,  was 
buried  here  on  the  28tli  November  1710,  in  a  coffin 
covered  with  lead.  He  left  by  Aniie  his  wife,  daughter 
of  Kenrych  Eyton^  Esq.,  issue  only  two  sons,  Thomas 
and  Edward,  Thomas^  the  eldest  son,  died  August  dd, 
1736,  and  was  buried  in  Ruabon  church." 

Besides  the  general  objections  to  the  evidence  fur- 
nished by  the  contents  of  the  inscription,  and  to  the 
manner  in  which  those  contents  were  proved,  an  ob- 
jection was  taken  to  the  two  copies  of  the  inscription 
called  "  Morry's  copy,"  and  ^^Moreton  Aglionby  Sfa- 
net/s  copy,"  which  it  was  admitted  had  formerly  come 
out  of  the  custody  or  repositories  of  Moreton  AgUonh) 
Slaney.  These  copies,  it  was  said,  had  been  procured  or 
prepared  by  Moreton  Aglionby  Slaney  at  a  time  when  he 
was  contemplating  some  suit  or  legal  proceedings  for 
the  recovery  of  the  very  estates  in  question  in  the  cause, 
and  with  a  view  to  assist  in  such  proceedings ;  or,  at  all 
events,  long  after  the  question  as  to  who  would  be  en- 
titled to  the  reversion  in  fee  of  the  devised  estates  upoo 
the  death  of  Robert  Jones  Moreton  without  issue^  bad 
become  the  subject  of  considerable  inquiry  and  discus- 
sion in  the  Moreton  family ;  and  they  were  therefore^  it 
was  contended,  inadmissible,  as  coming  within  the  prin- 
ciple 
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ciple  which  excludes  declarations,  whether  oral  or 
written,  made  after  the  existence  of  a  Us  mota.  In  sup- 
port of  this  objection,  was  produced  a  letter,  written  and 
sent  to  the  Defendant  by  Moreton  A.  Slaney  in  the 
month  o(  December  1795,  in  which  that  gentleman,  who 
was  a  practising  attorney,  stated  that  on  Monday  he  in- 
tended to  commence  his  inquiries  after  Mr.  Moreton*s 
pedigree,  and  hoped  to  be  fortunate  enough  to  bring 
something  to  light,  of  which  the  Defendant  should  be 
immediately  advised.  This  letter  was  verified  by  the 
Defendant's  affidavit,  and  was  brought  forward  for  the 
first  time  upon  the  present  motion. 


1836. 


With  respect  to  the  second  line  of  the  pedigree,  all 
the  earlier  links  in  the  chain  were  sufficiently  made  out ; 
and  the  only  material  point  in  which  the  Plaintifi^  had 
any  difficulty,  was  in  proving  that  Robert  Moreton^  the 
lunatic  who  died  at  Bilston  in  the  year  1802,  was  the 
legitimate  son  of  Slaney  Moreton  (the  second).  For 
this  purpose,  among  other  evidence  tendered  by  the 
PkinttfF  and  admitted  by  the  Judge,  an  indenture  was 
produced,  bearing  date  the  30th  of  November  1797, 
which  purported  to  be  made  between  Mary  Stanton 
of  Kenilworthi  widow,  of  the  one  part,  and  Robert 
Moreton  of  Bilston^  gentleman,  of  the  other  part.  This 
indenture  recited,  that  certain  leasehold  premises  in 
Birmingham  had  been  assigned  to  Richard  Brandwood 
of  that  place,  in  the  year  1740;  that  Brandxcood^  by 
his  will,  dated  in  the  year  1742,  gave  the  premises 
to  Samuel  Walford  and  Isaac  Stanton^  their  executors, 
Sec,  upon  trust  for  his  daughter  Elizabeth  for  life ;  and 
after  her  decease,  for  such  child  or  children  as  she 
should  leave  behind  her,  in  such  manner  as  she  should, 
by  any  deed  attested  by  three  witnesses,  or  by  her  last 
will  and  testament,  appoint ;  and  in  default  of  such  ap- 
pointment, in  trust  to  assign  and  transfer  the  premises 

A  a  3  unto 
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1836.        unto  the  child  or  children  she  should  leave  behind  her; 
and  for  want  of  such  children,  then  to  the  executors  or 
administrators  of  his  said  daughter.     The  indenture 
went  on  to  recite^  that  Elizabethy  the  daughter  of  the  said 
Sichard  Brandwood,  afterwards  intermarried  with  one 
Slaney  Maretan  of  Birmingham,  who,  some  time  ainc^ 
died,  leaving  the  said  Elizabeth  Moreton,  and  the  said  :i 
Bobert  Moretan,  (party  thereto)  the  only  child  of  the^ 
said  marriage,  him  surviving;  that  the  said   FlimlHJfkM 
Moreton  had  since  died  without  having  executed  anj^ 
appointment  of  the  leasehold  premises  pursuant  to  bes*-- 
power,  by  means  whereof  the  said  Bobert  Moreton 
become  legally  entitled  to  an   assignment  of  the 
leasehold   property;   that  Isaac  Stanton  survived 
co-trustee  and  died,  having  appointed  his  nephew^ 
Stanton  of  Kenilworthj  his  sole  executor,  who  proved  b: 
will ;  and  that   Isaac  Stanton  of  Kenilworth  had  sii 
died,  leaving  Mary  Stafiton,  party  thereto,  his  wii 
and  sole  executrix.     The  indenture  then  proceeded, 
the  usual  form,  to  assign   the   leasehold   premises 
Birmingham  to  Bobert  Moreton,  his  executors,  admu 
strators,  ^nd  assigns.     This  deed,  which  was  execol 
by  Meay  Stanton,  but  was  not  executed  by  Bobert 
ton,  was  produced  from  the  custody  of  a  person  in  wh< 
the  leasehold  property  comprised  in  the  deed  bad 
come  subsequently  vested. 


For  the  Defendant  it  was  argued,  that  the 
peerage  case  (a),  and  especially  the  language  of 
Baron  Wood,  shewed  the  strong  disposition  of  oourti^  i'^ 
recent  times,  to  contract  rather  than  relax  the  rule  nr^i^li 
respect  to  the  admissibility  of  hearsay  evidence  in 
ters  of  pedigree.  Besides,  the  class  of  fiicts  and  circi9 
stances  in  the  present  case  was  not  one  with  respect^  ^ 

wh»i^ 

(a)  A  Campb.  401, 
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^uich  the  rules  of  hearsay  evidence  should  be  extended ;        ISdG. 
Joknstm  v.  Laws(m.{a)    There  were  two  points,  how- 
^^3  in  which  the  evidence  admitted  by  the  learned 
^'tu^  in   support  of  the   Plaintiff's  case,  was  par- 
C'colarly  open  to  objection ;   the  one  rrferring  to  the 
^nd  inscription;   the  other  to  Mary  StafUorCs  deed. 
He  parol  evidence  only  proved,  that  there  bad  been 
Some  inscription  on  the  walls  of  the  chancel.     Morn^s 
Oipy,  whether  made  before  the  year  1775  or  not,  was 
tiot  made  by  a  member  of  the  family,  and  could  not 
even  be  looked  at,  for  the  purpose  of  shewing  that  it 
^ras  a  copy  of  something  in  the  chancel ;  for  it  had 
not  been  compared  with  the  original.     As  to  the  sup- 
ixwed  copy  which   purported  to  have  been   made  in 
the  year  1796,  Moreion  Jglionbi/  Slaney  could  not  be 
made  a  witness  for  the  date :  it  was  not  to  be  assumed 
that  bis  copy  was  made  in  1796,  as  the  result  of  searches 
mjde  at  the  request  of  another  person,   for  the  in- 
scription was  open  to  all  the  world,  and  might  have 
beai  copied  by  any  person  at  any  time.     That  copy,  if 
it  amounted  to  a  declaration  at  all,  was  not  a  declaration 
made  at  a  season  and  time  when  the  party  making  it 
was  compelled  to  make  it.      Moreton  Aglionby  Slaney 
««s  an  attorney ;  and  it  never  could  be  contended  that 
ill  the  papers  left  in  the  hands  of  an  attorney  were 
to  be   made   evidence,  because   he  might  happen   to 
be  a  relation  of  the  family  afterwards  setting  up  the 
dttm.     AdamSf  a  living  witness,  might  have  proved  the 
inscription  from  recollection,  or  from  a  copy  made  by 
bim  at  the  time.     He  spoke,  however,  frpm  a  paper 
^ich  was  now  in  ink,  but  which,  according  to  his  testi- 
iiKiDy,  was  formerly  in  pencil.     There  was   no  proof 
that  the  ink  was   correctly  substituted   for  the  pencil 
envies.    Adams  spoke  to  the  inscription  by  combining 

together 

(a)  2  Bingh.  86. 
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together  several  different  means  of  knowledge,  no  one 
of  which  was  by  itself  legitimate.  The  pencil  marks 
appeared  only  in  certain  parts  of  the  paper.  AdamM 
could  only  properly  speak  to  the  inscription  from  reed- 
lection,  refreshed  by  the  pencil  marks,  or  by  a  copy  io 
his  own  handwriting.  Such  a  piece  of  evidence  as  the 
supposed  copy  had  never  been  received  for  such  a  pur- 
pose as  the  present.  It  had  not  been  shewn  under  what 
circumstances,  or  for  what  purposes,  the  inscription  was- 
put  up,  or  that  it  was  put  up  by  a  member  of  the  family. 
It  was  obvious,  on  reading  the  alleged  copies,  that  if  the 
original  was  such  as  the  witnesses  described,  it  must  have 
been  all  written  at  one  time.  The  TrotUbeck  case  (a), 
upon  which  probably  the  other  side  would  rely,  was 
no  authority  for  the  Plaintiffs,  because,  although  the 
Lord  Chancellor  had  there  inclined  to  think  the  narra- 
tive admissible,  his  Lordship  refused  to  make  any  order 
for  its  admission ;  and  when  it  was  afterwards  produced 
upon  the  trial,  it  was  objected  to,  and  the  jury  decided 
against  the  claimant's  title. 


As  to  the  admissibility  of  the  deed,  the  Berkeby 
peerage  case  established  that  those  declarations  only 
were  admissible  as  evidence  of  reputation  which  are 
made  by  parties  in  such  intimate  relation  and  inter- 
course with  the  family  as  would  make  them  acquainted, 
in  the  daily  concerns  of  ordinary  life,  with  the  pedigree, 
and  who  have  the  means  of  gaining  such  knowledge, 
which  latter  circumstance  is  an  essential  ingredient.  In 
Johnson  v.  Lawson  (b)  it  was  held,  not  merely  that  the 
declarations  of  servants  were  inadmissible,  but  that  no 

declarations 


(«)  Monkton  v.  Attorney^Ge- 
neral,  2  Rtus,  ^  Mylne,  147. 
Upon  the  trial  of  the  issue  in 
that    case,    the    narrative    was 


tendered  in  evidence,  and  wu 
objected  to,   but  the  objecttofl 
was  over-ruled  by  the  Judge. 
{b)  2  Bingh,  S6. 
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declarations  could  be  received  except  those  of  relations. 
Mary  Stanton  had  nothing  to  do  with  the  Moretons;  she 
was  merely  a  formal  trustee  of  some  property  of  the 
Brand/moods^  in  her  capacity  of  executrix  of  the  executor 
of  the  last  surviving  trustee  of  Richard  Brandwood.  She 
was  not  a  member  of  the  family ;  and  the  persons  with 
whom  she  was  said  to  be  connected  by  this  artificial  link 
were  only  supposed  to  be  relations  of  the  Moreton  family ; 
she  had  no  more  than  a  bare  legal  estate  in  a  leasehold 
property.  Declarations  accompanying  an  act  were  ad* 
missible  only  for  the  purpose  of  giving  a  colour  or 
explanation  to  the  act  itself,  as  in  the  case,  for  instance, 
of  declarations  made  by  a  man  with  an  intent  to  commit 
an  act  of  bankruptcy. 


For  the  Plaintiffs,  it  was  answered,  that  it  was  no  ob- 
jection to  admitting  the  inscription  in  evidence,  that  it 
contained  declarations  respecting  the  family  not  con- 
fined to  &cts  within  the  knowledge  of  the  party  making 
the  declarations.  There  was  no  limit  to  the  extent  to 
which  a  person's  declarations  as  to  the  pedigree  of  his 
family  were  admissible;  it  was  for  the  jury  to  decide, 
what  weight  they  would  give  to  such  declarations; 
Monkton  v.  Attorney-General,  (a)  How  did  this  in- 
scription differ  from  an  inscription  on  a  tombstone? 
The  inscription  in  the  present  instance  could  only  have 
been  put  up  by  a  member  of  the  family.  Until  a  recent 
period,  the  family  had  resided  in  the  parish,  where  they 
had  a  mansion  house.  It  would  be  enough  that  the 
declarations  were  made  by  any  member  of  the  Slaney 
fiunily  who  was  descended  from  Thomas  Moreton^  the 
common  ancestor.  It  had  been  contended  that  the 
copies  of  this  inscription  were  made  post  litem  motam ; 
bat  the  application  of  the  doctrine  of /»  mota  had  never 

been 

(a)  S  Rtut,  i  Mylne^  147. 
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been  carried  farther  back  than  the  time  at  which  the 
state  of  facts  arose  which  forms  the  ground  of  the 
action  or  suit.  It  was  said  that  the  state  of  facts  arose 
in  the  year  1776,  when  Edward  Moreton  died;  but  how 
could  any  persons  claim  until  the  death  of  Bjohert  Jones 
Moreton^  who  was  tenant  for  life  with  limitations  in 
tail  to  his  first  and  other  sons?  He  died  at  the  age 
of  fifty  —  a  period  of  life  after  which  he  might  have 
married  and  had  a  family.  The  time  to  which  the  Us 
mota  was  to  be  referred,  could  not  be  earlier  than  the 
time  at  which  Robert  Jones  Moreton  died,  when  the 
limitations  of  Edward  MoretorCs  will  were  spent ;  then, 
but  not  till  then,  his  heir  might  have  brought  an  eject- 
ment, or  have  filed  a  bill  to  redeem  this  mortgage.  The 
lis  molOf  therefore,  could  not  arise,  in  any  sense  of  the 
expression,  before  the  year  1801. 


The  inscription  itself  had  been  proved  by  three 
copies.  The  first,  called  Morri/s  copy,  was  proved  by 
his  scholars  to  be  in  Alorn/s  handwriting,  and  roust 
have  been  made  before  the  year  1775,  when  Morry 
died.  This  copy  made  out  all  the  links  in  the  first  line 
of  the  pedigree,  and  was  taken  before  the  death  of  the 
testator.  It  was  clearly  admissible,  for  it  came  from 
the  possession  of  the  Slanej/s^  nnd  bore  an  indorsement 
in  the  handwriting  of  Moreton  Aglionby  Slaney  him- 
self, one  of  the  descendants  of  the  common  ancestor. 
Another  copy  was  wholly  in  the  handwriting  of  that  gen- 
tleman, and  bore  an  indorsement  made  by  him  in  these 
words  :  -^  "  Monuments  in  the  Moreton  chancel  ofShijffP' 
nal  church,  copied  in  February  1796."  This  copy 
amounted  to  a  declaration  made  by  Moreton  AgUtmhf 
Slaney^  as  a  member  of  the  family,  and  it  was,  word 
for  word,  the  same  as  Morrj/s  copy.  The  remaining 
copy,  which  was  produced  by  Adams^  was  stated  by  him 
to  be  a  true  copy,  and  he  further  stated,  that  it  had  been 

originally 
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originally  written  by  himself  in  pencil,  and  was  afterwards 
inked  over  by  the  vicar.  There  was  no  more  reason  for 
saying  that  this  copy  was  inadmissible,  because  inked 
over,  than  that  a  man's  identity  was  lost  by  changing  his 
apparel.  That  copy  was  also  verified  by  the  deposition 
of  AimeSf  who  undertook  to  swear  to  its  correctness. 
The  contents  of  an  instrument  destroyed,  might  be 
proved  by  a  person  who  could  speak  to  those  contents 
firom  memory.  A  witness  who  could  have  repeated  this 
inscription  from  memory  would  have  been  admissible. 
Any  one  of  the  modes  by  which  the  inscription  was 
proved,  was  of  itself  sufficient  to  establish  the  first  line 
of  the  pedigree. 


18S6. 


With  respect  to  the  single  link  required  to  connect 
Bobert  Marekm,  the  lunatic,  with  the  line  of  Robert^  the 
second  son  of  the  common  ancestor,  it  was  now  admitted 
that  all  which  thePlaintifi^had  to  shew  was,  that  the  lu- 
natic was  the  legitimate  son  of  Slaney  Moretan  the  second. 
To  prove  this  there  was  abundant  evidence^  altogether 
independent  of  the  deed  by  which  Maty  Stanton  assigned 
the  leasehold  property  at  Birmingham  to  the  lunatic,  as 
the  only  surviving  son  of  Slaney  and  Elizabeth  Moreton  / 
bot  that  deed  was  clearly  admissible,  and  the  evidence 
it  furnished  was  most  material.  The  lunatic  was  never 
found  such  by  inquisition,  and  he  might  have  had  suf- 
ficient intelligence  to  know  who  his  parents  were.  The 
deed  was  admissible,  first  as  a  declaration;  and,  secondly 
as  an  act  done,  forming  a  part  of  the  res  gest€e.  It 
contained  a  declaration,  that  Elizabeth  Brandwood  was 
the  daughter  of  Richard  Brandwood^  and  that  she  mar- 
ried Slaney  Moreton,  and  that  the  lunatic  was  their 
son.  The  person  who  made  the  assignment  was  Mary 
Stanton,  in  her  character  of  trustee  of  the  property  of 
Itichard  Brandwood,  for  his  grandchild,  and  her  declara- 
tions upon  a  subject  of  pedigree  were  admissible.     She 

was 
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was  not  a  mere  stranger :  she  was  a  trustee  for  the  &« 
mily,  being  the  personal  representative  of  the  surviving 
trustee  under  the  will  of  Brandwoodj  the  father  ofEliza^ 
beth  Moreton.  She  was  connected  with  the  family  in  a 
way  which  the  law  would  presume  must  have  enabled 
her  to  obtain  information  of  the  facts  which  were  stated 
by  way  of  recital  in  the  deed.  For  her  own  safety, 
indeed,  she  was  bound  to  satisfy  herself  that  the  person 
to  whom  the  property  was  to  be  assigned  really  filled 
the  character  which  the  deed  recited  that  he  did,  and 
in  which  alone  he  was  entitled  to  an  assignment  from 
her.  The  declarations  of  a  husband  with  respect  to 
the  pedigree  of  his  wife  were  admissible,  although  he 
was  not  a  relation  in  blood.  The  declarations  of  a 
trustee,  who  is  appointed  to  do  an  act,  or  to  execute  a 
trust,  might  be  admitted  with  respect  to  the  pedigree  of 
the  person  in  whose  favour  the  act  was  to  be  done» 
or  the  trust  was  to  be  executed.  The  declaration  of  a 
representative  of  a  trustee  was  equally  admissible  with 
the  declaration  of  the  trustee  himself ;  for  the  represents- 
tive  was  also  a  trustee.  The  deed  was  admissible  also 
as  an  act  done  accompanying  the  declaration.  There 
could  be  no  doubt  that  if  the  statement  of  the  pedigree 
contained  in  the  recital  had  been  found  in  tlie  opera- 
tive part  of  the  deed,  the  deed  would  have  been  admis- 
sible in  support  of  the  pedigree.  It  made  no  difTereoce 
that  the  statement  was  made  by  way  of  recital.  It  lay 
upon  the  Defendant  to  prove  that  the  lunatic  was  illegi- 
timate ;  although  if  the  legitimacy  was  to  be  proved  by 
the  Plaintiffs,  they  had  produced  evidence  enough  for  that 
purpose.  The  attornment  of  a  tenant,  or  payment  of  rent, 
if  accompanied  by  a  declaration  that  the  person  to  whom 
the  attornment  was  made,  or  the  rent  paid,  was  the 
lessor,  was  admissible  evidence,  and  upon  the  same 
principle  the  act  done  by  this  deed,  accompanied  by  the 
declaration  contained  in  the  deed,  wns  admissible  evi- 
dence 
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dence  likewise ;  Barker  v.  Ray.  {a)  The  adroissibility  of 
the  deed  must  be  decided  upon  the  ^^eral  principles  of 
the  law,  on  looking  at  the  deed  itself.  Evidence  of  the 
circumstances  under  which  it  was  prepared  could  not 
be  adduced  to  shew  that  it  was  inadmissible  or  to  weaken 
its  effect. 


1836. 


The  Lord  Chancellor. 

It  is,  in  the  first  place,  to  be  observed,  that  this  is  not 
a  case  in  which  a  trial  at  law  is  a  matter  of  right  The 
question  of  heir  or  not  heir  as  a  ground  of  the  Plaintiff's 
title,  is  a  question  which  the  Court  will  decide  for  itself, 
or  send  it  to  be  tried  elsewhere,  according  to  the  cir- 
cumstances ;  and  the  question  which  I  have  to  consider 
IS,  whether  there  is  now  before  me  sufficient  evidence  of 
the  Plaintiff's  title  as  heir,  to  enable  the  Court  safely  to 
adjudicate  to  him  the  right  of  redeeming  the  mortgage. 

The  Defendant,  from  the  nature  of  the  proceedings, 
makes  no  claim  himself  except  as  mortgagee^  but  does 
what  he  has  a  right  to  do,  —  puts  the  Plaintiff  upon 
proof  of  his  title  to  redeem.  It  is  not  disputed  that 
the  original  Plaintiff  Mr.  SUmey^  the  father  of  the  Plain- 
ti£b  in  the  supplemental  suit,  was  descended  from  Ann^ 
the  daughter  of  Tfiomas  and  Elizabeth  MoreiOHj  accord- 
ing to  the  pedigree  set  up,  or  that  the  last  tenant  for 
life  and  Slaruy  Moreton  the  alleged  father  of  the  lunatic 
were  descended,  in  the  manner  there  stated,  from  Robert 
the  son  of  Thomas  and  Elizabeth  Moreton.  But  it  is  dis- 
puted, first,  that  Edvoard  Moreton  the  testator,  was  de- 
scended from  Edward  Moreton  the  son  of  Thomas  and 
Elizabeths  and,  secondly,  that  Robert  Moreton  the 
lunatic  was  the  legitimate  son  of  Slaney  Moreton* 

The 

(a)  2  Run.  63. 
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18S6.  The  first  point  depends  entirely  upon  an  inscription 

Slan kV      ^Ucgfid  to  have  existed  in  Shiffiial  church,  which,  if  re- 
V.  ceived  in   evidence,  and  properly  authenticated,   esta- 

blished  the  whole  of  the  first  line  of  the  pedigree. 

That  prior  to  the  year  1810  when  the  church  was 
repaired,  there  was  an  inscription  in  what  is  called 
the  Moreton  chancel,  where  some  of  the  Moreton  family 
were  buried,  is  clearly  established.  The  evidence  to 
prove  what  this  inscription  was,  consists,  first,  of  a 
paper  purporting  to  be  a  copy  of  it,  and  proved  to 
be  in  the  handwriting  of  one  Morry^  a  schoolmaster, 
who  died  in  the  year  1775,  which  copy  was  in  the  pos- 
session of,  and  indorsed  by  Moreton  Aglionby  Slanejff 
a  member  of  the  family,  and  a  professional  man ;  se- 
condly,  of  a  paper  in  Moreton  Aglionby  Slane^s  hand- 
writing, indorsed  ^^  Monuments  in  the  Moreton  chancel 
of  Skiffhal  church,  copied  in  February  1796 ;"  thirdly,  of 
the  testimony  of  Adams  and  AimeSy  who  were  employed 
by  the  clergyman,  at  the  time  when  the  church  was 
repaired  in  the  year  1810,  to  make  a  copy  of  the 
inscription. 

I  place  no  reliance  upon  Ames,  because  although  bis 
deposition  speaks  positively  to  the  particulars  of  the 
inscription,  it  is  quite  obvious  that  when  he  made  his 
deposition,  he  was  speaking  from  some  paper  in  bis 
hand  at  the  time ;  and  it  is  not  proved  that  this  paper 
was  of  such  a  description  as  entitled  him  to  use  it  to 
refresh  his  memory  ;  and  the  great  probability  is  that  it 
was  not. 

The  testimony  of  Adams  is  of  a  more  satisiactoiy 
description.  He  made  a  copy  of  the  inscription  in 
pencil ;  and  it  appears  to  have  been  inked  over  by  the 
clergyman   in  his  anxiety  to  preserve  it;   but  Adams 

swears 
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swears  to  the  identity  oF  the  paper,  and  can  trace  some  1836. 
of  the  pencil  marks,  and  from  the  form  of  the  letters  still 
resembling  his  handwriting,  is  satisfied  that  it  is  merely 
his  writing  inked  over.  Indeed,  had  not  the  ink  faith- 
fully traced  the  pencilled  letters,  they  would  have  re- 
mained visible ;  as  it  is  clear  that  no  attempt  has  been 
made  to  rub  them  out. 

The  question  is  whether  Adams  was  entitled  to  use 
this  copy  to  refresh  his  memory ;  and  that  he  was  so 
entitled  I  entertain  no  doubt.  It  is  a  writing  made  by 
him  at  the  time ;  and  can  the  witness  be  prevented  from 
looking  at  such  a  paper,  because  what  he  wrote  at  the 
time  may  have  become  partially  illegible  ?  The  state 
of  the  paper  may  take  from  the  weight  of  his  testimony, 
but  cannoty  after  what  he  said  of  it,  so  alter  its  original 
character  as  to  deprive  the  witness  of  his  right  to  look 
at  it 

The  two  papers  called  Morri/s  and  Moreton  AgUanby 
SUnq^a  copies  stand  upon  a  different  ground.  They 
are  supported  as  papers  found  in  the  possession  of  a 
member  of  the  family,  and  representing  the  pedigree  of 
the  family. 

If  any  letter  or  paper  had  been  produced  from  the 
possession  of  Moreton  Aglionby  Slaruy  in  his  band- 
writing,  or  so  marked  by  him  as  to  shew  his  adoption  of 
it,  stating  what  these  papers  state,  no  doubt  could  have 
been  raised  as  to  such  declarations  of  a  member  of  the 
family  being  receivable.  In  that  case,  and  in  other 
cases  of  declarations,  it  is  not  supposed  that  the  party 
ia  speaking  from  his  own  knowledge,  but  that  he  speaks 
firom  what  he  has  learned  as  a  member  of  the  family. 
Is,  then,  this  paper  to  be  treated  as  less  authentic  and 
less  admissible  because,  instead  of  being  the  result  of 

what 
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18S6.  what  the  party  has  picked  up,  from  what  quarter  no 
one  knows,  it  appears  that  the  statement  was  taken  firom 
an  inscription  in  the  church,  the  members  of  the  family 
adopting  it,  and  describing  it  as  the  pedigree  of  the 
Moreton  family. 

Some  attempt  was  made  to  argue,  that  if  the  mural 
inscription  had  been  now  existing,  it  could  not  have  been 
received  as  evidence  of  the  pedigree.  That  it  would 
have  been  good  evidence  I  have  no  doubt.  A  pedigree 
hung  up  in  a  family  mansion  is  received,  and  so  is  a 
monumental  inscription.  The  inscription  in  question 
partakes  of  the  nature  of  both.  It  is  a  narrative  of  the 
descent  of  the  family,  inscribed  in  their  burial  place;  for 
I  am  of  opinion,  that  the  connection  of  the  family  with 
the  Moreton  chancel  is  suflSciently  established. 

Another  attempt  was  made  to  exclude  all  these  papain 
upon  the  ground  that  they  had  been  prepared  posi  litem 
motam.  This  objection,  however,  cannot  apply  to  the 
testimony  of  Adams^  whose  evidence  goes  to  prove  the 
purport  of  the  inscription  on  the  wall ;  nor  can  it  apply 
to  Morn/s  copy,  for  that  must  have  been  made  before 
the  year  1775,  when  he  died,  being  one  year  before  the 
testator's  death.  It  certainly  does  not  appear  when 
Moreton  Aglionhy  Sianet/s  copy  was  made,  except  from 
the  indorsement  and  his  letter,  which  leave  but  littk 
doubt  of  his  having  copied  it  at  the  time  mentioned  in 
the  indorsement,  at  which  time,  it  would  be  going  hr 
beyond  any  other  case  to  hold,  that  there  was  a  Us  moia* 
It  is  also  to  be  observed,  that  if  the  copy  was  made 
in  pursuance  of  the  intention  avowed  in  the  letter,  it 
is  a  paper  made  by  or  on  behalf  of  the  party  against 
whose  title  it  is  now  used.  These  observations  arise 
only  upon  the  letter;  but  it  is  the  Defendant  who 
has  brought  that  letter  forward  in  his  affidavit. 

Upon 
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Upon  the  whole,  therefore,  I  am  of  opinion  that  there 
is  reasonable  evidence  of  the  mural  inscription,  and  of 
papers  admissible  in  proof  of  a  pedigree.  Of  the  facts 
so  brought  before  me  by  the  evidence  in  the  cause, 
and  before  the  jury,  in  support  of  the  first  line  of  the 
pedigree,  I  cannot  entertain  any  doubt;  and  that  con- 
viction is  produced  by  what  I  conceive  to  be  strictly 
I^al  evidence. 


18S6. 


It  remains  to  be  considered,  whether  there  be  legal 
evidence  that  the  lunatic  was  the  legitimate  son  of 
Saney  Moreton.  Of  the  marriage  of  Slaney  Moreton 
and  Elizabeth  Brandwood  there  is  no  direct  evidence ; 
but  it  appears  that  they  lived  at  Birmingham ;  and  in  the 
year  1744  there  is  found  at  Birmingham  the  baptismal 
register  of  Richard^  son  of  Slaney  Moreton^  and  in  the 
year  1756  the  burial  register  of  iJ/V^ar^f,  ^onoiSlaney 
and  Elizabeih  Moreton.  These  entries  prove  that  there 
were  then  living  at  Birmingham  a  Slaney  Moreton  and  an 
Elizabeth  his  wife.  The  will  of  Richard  Brandwood  then 
proves  that  he  had  a  daughter  Elizabeth^  who  was  un- 
married in  1742,  two  years  before  the  baptism  of  this 
Richard^  son  oi  Slaney  Moreton.  There  is  then  the  will 
of  Elizabeth  Moreton^  widow,  dated  in  1782,  —  Slaney 
Moreton  having  died  in  the  year  1762.  This  will  proves 
that  Elizabeth  Brandwood  had  married  a  person  of  the 
name  of  Moreton,  and  had  become  a  widow ;  and  in  her 
will  she  describes  the  lunatic  as  her  son,  and  by  his 
name  of  Moreton. 


It  is  proved,  therefore,  that  there  were  a  Slaney  More* 
ion  and  an  Elizabeth  his  wife  at  Birmingham  ;  that  afler 
the  death  of  Slaney  Moreton,  Elizabeth  Moreton,  widow, 
speaks  of  her  son  Robert  Moreton,  there  being  no  trace 
of  any  second  marriage ;  in  addition  to  which,  Robert 
Jones  Moreton,  by  his  will,  gives  20002.  in  trust  for 

Vol.  I.  B  b  Robert 
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18S6.  Robert  Moretotiy  of  Bilstorij  the  lunatic,  describing  him 
as  his  relation.  This,  in  the  absence  of  evidence  throw- 
ing any  doubt  upon  the  case,  is  conclusive  of  the  bet, 
that  Robert^  the  lunatic,  was  the  legitimate  son  oi Slaney 
Moreion  and  Elizabeth  his  wife. 

I  have  considered  this  evidence  without  reference  to 
Mary  Sianton*s  deed,  because,  although  it  may  be  that 
this  deed  could  not  have  been  rejected,  inasmuch  as  it 
goes  to  prove  the  fact  of  property  having  been  enjoyed 
by  the  lunatic,  as  the  legitimate  son  of  Elizabeth  Brand' 
woodj  yet  I  do  not  think  that  it  can  be  used  for  any 
purpose  beyond  this,  and  therefore  not  for  the  purpose 
of  using  any  recitals  in  it  as  evidence  of  the  Plaintiff's 
pedigree. 

I  have  not  adverted  to  any  of  the  numerous  cases 
which  have  been  cited,  because  there  is  really  no  ques- 
tion as  to  the  rules  of  law  applicable  to  the  evidence  in 
this  case,  or  the  rules  of  this  Court  as  applicable  to  new 
trials.  The  only  difficulty  arises  from  the  facts :  when 
these  are  properly  understood,  there  is  no  diflSculty  in 
applying  the  rule. 

The  only  issue  being  as  to  the  title  of  the  original 
Plaintiff  as  heir,  and  all  the  evidence  being  iu  support 
of  his  claim,  I  am  of  opinion  that  his  case  has  been 
satisfactorily  made  out ;  that  the  jury  came  to  a  right 
conclusion ;  and  that  from  the  evidence  in  the  cause 
and  before  the  jury,  independently  of  their  finding,  there 
is  sufficient  proof  of  that  tide  to  enable  the  Court  safely 
to  adjudicate  to  the  present  Plaintiffs,  his  children  and 
devisees,  the  right  of  redeeming  the  mortgage. 
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isas. 


SANDERSON  v.  WALKER.  March  30. 

"V/T  R.  COOPER  applied  to  the  Lord  Chancellor  to  A  petition 

grant  leave  that  a  copy  of  a  petition  in  this  cause  {^hrR*  U**  *' 

might  be  filed  with  the  Clerk  of  the  Reports,  under  the  afterwards 

twenty-seventh  of  the  New  Orders  of  December  18S3,  j^qI^ 

instead  of  the  original  petition,  for  the  purpose  of  ena-  cellor,  who 

bling  the  R^istrar  to  pass  the  order  upon  it.     The  upon  it ;  but 

application  was  rendered   necessary  by  the   following  brforethe 

circumstances :  —  passed,  the 

original  peti- 
tion was  lost. 

One  petition  in  the  cause  was  presented  to  Sir  John  The  Lord 

L^acA,  when  Master  of  the  Rolls,  and  answered  by  him.  an*^^^' 

Another  was  presented  to  Lord  Brougham^   as  Lord  copj^ofit. 

Chancellor ;  and  a  third  was  presented  in  some  manner  the  under^ 

which  did  not  appear.     The  three  petitions  were  uiti-  "f^'^^f  ** 

mately  heard  together  before  Lord  Brcmghanii  who  made  be  a  true 

one  order  upon   them   all;   this  order  was  now  to  be  l^PV*}^^ 

.  .             .  .           .  filed,  m  pur- 
drawn  up.     The  original  petition  which  had  been  pre-  suance  of  the 

sented   at  the  Rolls   was  handed   to  X/ord  Brougham  New  Orders 

when  the  petitions  were  heard  before  him,  and  could  ofDec.isss, 

not  now  be  found.     The  copy  now  produced  was  an  original 

oflBce  copy  marked  with  the  letters  N.  P.,  which  were  petition, 
said  by  Mr.  Murray^  the  under  secretary  at  the  Rolls, 
to  be  used  as  the  office  mark  there,  and  to  be  in  the 
handwriting  of  Mr.  Wingfield^  the  principal  secretary. 

The  Lord  Chancellor  said  that  if  Mr.  Murray  would 
certify  that  the  copy  produced  was  a  copy  of  the  petition 
presented  at  the  Rolls,  his  Lordship  would  make  the  order. 

Mr.  Murray  having  given  the  required  certificate,  the 
copy  of  the  petition  was  afterwards  filed  accordingly,  {a) 

(a)  See  the  next  case. 
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June  9.  ANDREWS  V.  WALTON. 

A  petitioner       HTHE  LoRD  CHANCELLOR  having  dismissed  with  costs 
to  deliver  the  ^  petition  in  the  cause,  presented  by  the  Plaintiff 

original  peti-  Andrews^  the  respondents  were  desirous  to  have  the 
purpose  of  order  of  dismissal  drawn  up  and  passed.  The  originid 
hfth^^l  k  P^^'^*^'*  having  been  returned  to  the  petitioner  after  it 
ofthe  Reports,  had  been  answered,  he  now  declined  to  deliver  it  up  for 
order  made       ^^^  purpose  of  being  filed,  in  pursuance  of  the  twenty- 

upon  it  being    seventh  of  the  New  Orders  of  December  18S3,  although 

uasscd  leave 

was  given  to     repeated  applications  had  been  made  to  him  for  that 

the  respon-       purpose, 
dents  to  file,      ' 
in  its  stead, 

th*  ^°t^i  n  ^^'  "^^^^  Russell  now  applied  that  the  respondents 

with  which       might  be  at  liberty  to  file  the  copy  of  the  petition  with 
served^     ^*"  which   they  had  been  served,    instead  of  the  oiiginal 

petition,  and  that  the  order  might  thereupon  be  passed. 

77ie  Lord  Chancellor  made  an  order  accordingly.(a) 

(a)  See  the  preceding  case. 
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1886. 


STANNEY  V.  WALMSLEY. 


March  II,  12. 
June  82. 


I 


N  this  case  an  order  was  made  that  the  Defendant  Two  wit- 

I1CSS68    to 

should  produce  before  the  Examiner,  upon  the  exa-  wbom'an  ia- 

mination  of  witnesses  in  the  cause,  certain  documents  terrogatory 

was  exhibited, 

which  he  admitted  by  his  answer  to  be  in  his  custody,  by  the  £x- 
Among  the  documents  were  thirteen  drafts  of  deeds,  J!^pgc'[\o*'^ 
with  respect  to  which  the  PiaintiiF  wished  to  examine  certain  drafts 
two  witnesses  who  were  solicitors  (a) ;  and  he  accord-  produced  to 
ingly  gave  notice  to  the  Defendant's  clerk  in  Court  to  them,  were 
produce  the  documents  at  the  Examiner's  office.    On  the  answ^  the 

2nh  o{  January  1836  two  clerks   of  the  Defendant's  particulars  of 

.  .  .  '"®  mterro- 

solicitor  attended  with  the   documents   in  question  at  gatory.bv 

the  Examiner's  office,  but  refused  to  produce  them  to  the  [,oTha^ng**^"^ 

witnesses,   had  an  op- 
portunity of 
the  same  too  long?  State  in  what  previously  in- 
nianner  the  said  drafts  or  paper  y^cting  the 
writings  are  not  proper;  and  if  droftg'^ere^ 
they,  or  any,  or  either  of  them  marked  how- 
are  too  long,  in  what  respect  ever,  by  the 
they  are  too  long ;  and  state  Examiner,  as 

what,  in  your  judgment,  ought  ^*^i"g  ^f «" 
.        .  L    ?  .    L     produced  to 

to  have  been  the  form  and  the  [^^  witnesses. 

length  of  such  drafts.    In  your      The  wit- 
judgment,  would  not  any,  and  if  nesses  having 
any,  what  expenses  have  been  afterwards  in- 
saved,  if  the  said  drafts  had  been  ^^s  an  ap. 
properly   drawn?    Do  you,    in  plication  was 
your  opinion,  believe  that  the  made  that 
said  drafts  were  drawn  of  the  they  might  be 
length  and  of  the  form  which  re-ejamined 
-.u                *    u       u       J  to  the  same 
they  appear  to  have  been  drawn,  jmerrogatory ; 

honafide  f  "  and  the  Court, 

upon  satisfy- 
ing itself,  by 

teeing  the  depositions  already  taken,  that  the  former  examination  was  nugatory,  in 
consequence  of  the  want  of  the  previous  inspection,  allowed  the  re-examination  to 
take  place,  the  other  party  having  liberty  to  cross-examine, 

Bb  3 


(a)  The  interrogatory  filed  for 
the  examination  of  these  two 
witnesses,  was  as  follows:  — 
**  What  are  you  by  profession, 
and  how  long  have  you  exercised 
or  carried  on  such  profession, 
and  are  you  competent  to  speak 
to  the  matter  hereinafter  in- 
quired after  ?  Look  at  the  drafts 
or  paper  writings  now  produced 
and  shewn  to  you,  at  this,  the 
time  of  your  examination,  mark- 
ed from  letter  (A)  to  (N)  inclu- 
sive; have  you  carefully  inspect- 
ed, read  over,  and  perused  the 
same?  Are  the  said  drafts  or 
paper  writings,  proper  drafts  for 
effecting  the  purpose  which  they 
purport  to  effect;  are  or  are  not 
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1836.        witnesses,  for  the  purpose  of  their  inspection,  or  to  any 

V   '  other  person  but  the  Examiner,  who  was  not  then  at  his 

Stanney  ^  ^  ' 

n.  office ;  and  the  two  witnesses  tlien  went  away  with  the 

WALM8LEY.    ^j^^.,^  ^f  ^j^^  pjaintiff's  solidtor. 

Publication  passed  on  the  28th  oi  January.  On  the 
27th  of  Janumy,  however,  the  Plaintiff  served  the  De* 
fendant's  clerk  in  Court  with  a  warrant  to  attend  an  ap> 
plication  to  enlarge  publication  on  the  3d  of  February ; 
on  which  day  the  Master  did  enlarge  publication  until 
the  17th  of  Febinaty.  On  the  6th  of  February^  the 
witnesses,  together  with  a  clerk  of  the  PlaintiiF's  solicitor, 
and  a  clerk  of  the  Defendant's  solicitor,  again  attended 
the  Examiner;  and  the  clerk  of  the  Defendant's  solicitor 
then  served  the  Examiner  with  notice  of  an  intended 
motion  to  discharge  the  order  of  the  Master,  by  which 
publication  had  been  enlarged.  The  Examiner,  however, 
considered  himself  bound  to  proceed  with  the  examin- 
ation, and  the  two  witnesses  were  sworn. 

• 

All  the  documents  having  been  brought  into  the 
Examiner's  office,  one  of  the  drafts  was  then  produced 
to  one  of  the  witnesses,  who  commenced  and  proceeded 
with  reading  it.  The  Examiner  then  stated  that  the 
witness  ought  to  have  come  prepared  to  answer  the  in- 
terrogatories, and  that  he  could  not  examine  the  drafts 
in  his  office.  It  was  then  proposed,  on  the  part  of  the 
Plaintiff,  that  the  witnesses  should  retire  into  another 
room  to  inspect  the  drafts,  but  to  this  proposal  the  Ex- 
aminer objected,  as  it  would  be  an  unusual  mode  of 
examining  a  witness.  The  witnesses  and  the  clerks 
attending  on  behalf  of  the  Plaintiff  and  Defendant  then 
retired  into  another  room,  and  selected  the  thirteen 
drafts  from  among  the  body  of  the  documents.  The  drafts 
were  then  all  taken  into  the  Examiner's  room  and  deli- 
vered to  him.  It  was  sworn,  on  the  part  of  the  Defendant, 

that 
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that  one  of  the  two  witnesses  then  went  into  the  Exa- 
miner's rooni)  and  remained  under  examination  but  a  very 
short  time,  and  that  then  the  other  witness  went  into 
the  Examiner's  room  and  was  examined  for  about  ten 
minutes.  All  the  drafts  which  had  been  delivered  to 
the  Examiner  were  marked  by  him  as  having  been  pro- 
duced to  the  witnesses.  On  the  13th  of  February^  the 
Lord  Chancellor,  upon  the  motion  of  the  Defendant, 
ordered  that  the  Master's  order,  enlarging  publication, 
should  be  set  aside,  but  without  prejudice  to  the  Plain- 
tiff^s  right  to  make  any  other  application  to  enlarge 
publication.  On  the  18th  of  February  an  application 
to  enlarge  publication  was  made  to  the  Master,  and  was 
refused  by  him  with  costs,  upon  the  ground  that  it 
appeared  that  the  two  witnesses  had  already  been  exa- 
mined. 


1836. 
Stannet 

V, 

Walmbley. 


The  PlaintiflTnow  moved  that  publication  might  stand 
enlarged  for  one  month,  and  that  the  two  witnesses  be- 
fore mentioned,  who  had  since  fully  inspected  the  drafts, 
might  be  re-examined  to  the  interrogatory  filed  for  their 
examination,  and  that  their  evidence  already  taken  thereto 
might  be  expunged  or  suppressed  by  the  Examiner. 


The  Plaintiff,  his  solicitor,  and  his  solicitor's  clerk,  and 
the  PlaintiiF's  clerk  in  Court,  all  made  the  usual  affidavits 
that  they  had  not  seen,  heard,  read,  or  been  informed, 
nor  would  they  see,  hear,  read,  or  be  informed  of  the 
contents  of  the  depositions  already  taken  in  the  cause, 
until  publication  should  hereafter  pass.  The  solicitor's 
clerk  and  the  clerk  in  Court,  however,  having  been  ex- 
amined as  witnesses,  made  an  exception  in  their  affi- 
davits with  respect  to  their  own  depositions.  On  the 
18th  of  February  the  Defendant's  clerk  in  Court  was 
served  with  notice,  on  the  part  of  the  Plaintiff,  not  to 
publish  the  depositions ;  but  they  had  been  opened  about 

B  b  4  an 
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1836.       an  hour  earlier  on  the  same  day.     It  did  not  appear, 
however,  that  tliey  had  been  seen  by  the  Plaintiff  or  by 


V,  any  person  on  his  behalf. 

Walksley. 


No   affidavit  was   made  by  either  of  the  witnesses 
themselves- 


The  Solicilot'General  and  Mr.  Richards,  for  the  mo- 
tion, submitted  that,  under  the  circumstances  disclosed 
by  the  affidavits,  the  application  was  reasonable  and 
necessary  for  the  purposes  of  justice;  and  they  referred 
to  Kirk  V.  Kirk,  (a) 

Mr.  James  Rtissell,  contra. 

The  Court  has  never  permitted  the  re-examination  of 
a  witness  without  having  his  previous  deposition  before 
it,  together  with  a  complete  explanation,  by  the  witness 
himself,  as  to  the  matter  to  which  he  failed  to  depose, 
and  the  cause  of  that  failure,  {b)  In  Lord  Abergaventy 
V.  Powell  (c),  which  was  a  motion  that  a  witness  might 
be  re-examined,  with  liberty  to  explain  and  correct  his 
former  evidence.  Lord  Eldon  says,  such  an  application 
^'  can  only  be  granted  on  general  grounds,  which  would 
extend  to  all  cases  whatever ;  and  the  consequence  of 
granting  it  would  be,  that  similar  applications  would  be 
made  in  every  cause  before  the  Court.  The  case  is  differ^ 
ent,  where  a  witness  applies  for  liberty  to  correct  his  testi- 
mony, while  he  is  yet  present  before  the  commissioners 
who  have  taken  it.  But  if  once  he  is  allowed  to  come 
again  for  that  purpose,  after  his  back  is  turned,  who  does 
not  see  what  latitude  would  be  given  to  fraud  and  artful 
suggestion,  on  the  part  of  those  who  are  interested  in  the 
effect  of  his  depositions  ?  "     The  Court  acts  upon  the 

same 

la)  13  Vet,  280.  (c)  1  Mer,  130. 

{b)  See  Cockerell  v.  Cholmeley, 
3  Sim.3l3n 
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same  principle,  even  with  respect  to  the  simple  process 
of  enlarging  publication,  which  will  be  allowed  only 
upon  a  very  special  case ;  Whitelocke  v.  Baker,  {a) 

The  Solicitor''Generai^  in  reply. 

The  peculiarity  of  this  case  is  that  the  witnesses  never 
were  substantially  examined,  although  they  were  exa- 
mined in  form.  The  rule  certainly  is,  that  parties  are  not 
to  supply  matter,  when  they  have  found  out,  after  the 
depositions  have  been  published,  in  what  respects  their 
evidence  has  been  insufficient.  In  this  case,  although 
publication  has  passed,  the  Plaintiff  has  never  seen  any 
of  the  depositions. 

The  Lord  Chancellor. 

The  difficulty  of  the  Plaintiff  has  been  entirely  caused 
by  his  own  course  of  proceeding.  If  the  witnesses  had 
never  had  the  necessary  inspection  of  the  drafts,  the 
drafts  should  have  been  deposited  with  the  clerk  in 
Court.  An  order  for  production  before  the  Examiner, 
means  production  for  the  purpose  of  proof,  not  of  in- 
spection. When  the  Plaintiff  finds  that  the  witnesses 
cannot  depose  to  that  to  which  they  are  to  be  examined, 
he  does  not  withdraw  his  witnesses,  and  make  an  appli- 
cation to  the  Court,  but  he  permits  them  to  go  into  the 
Examiner's  room  and  to  be  examined.  To  what  extent 
they  were  examined  in  the  present  case  I  do  not  know. 
If  the  Examiner  had  chosen  to  devote  time  for  that  pur- 
pose, the  witnesses  might  have  inspected  the  documents 
in  his  office. 


365 


1836. 


Stanney 

V, 

Walmsley. 


I  have  nothing  to  guide  me,  with  respect  to  making 
the  order  now  prayed,  except  the  strong  probability, 

arising 

(a)  l5Vet.Sll. 


Stasney 
r. 
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1836.  arising  from  the  affidavits  sworn  on  the  part  of  the 
Plaintiff,  that  the  witnesses  may  be  able  to  depose  to 
certain  other  facts  connected  with  the  documents  in 
Walmsley.  question.  I  think  it  would  be  extremely  dangerous, 
if,  in  my  present  state  of  information,  I  were  to  make 
the  order  asked  ;  for,  if  such  a  rule  were  adopted,  a 
party  would  come  and  ask,  after  examination,  that  the 
witnesses  might  be  examined  again,  because  they  could 
now  depose  to  that  to  which  they  were  before  unable  to 
depose.  A  much  more  regular  course  would  be  that 
referred  to  in  the  argument  on  the  part  of  the  Defendant; 
because  then  the  Court,  having  seen  the  depositions, 
knows  exactly  what  has  been  deposed,  and  can  judge 
what  ought  to  be  done.  If  the  present  case  is  brought 
before  me  in  that  manner,  I  may,  perhaps,  relieve  the 
Plaintiff  from  the  difficulty  into  which  he  has  got. 


June  2S.  In  pursuance  of  his  Lordship's  suggestion,  an  appli- 

cation was  this  day  made  by  the  Solicitor-General, 
limited  to  that  part  of  the  former  motion  which  asked 
that  the  Plaintiff  might  be  permitted  to  examine  the  wit- 
nesses anew  upon  the  old  interrogatory.  The  Solicitor- 
General  referred  to  a  copy  of  the  interrogatory  and  of 
the  depositions  in  answer  to  it,  which  he  produced,  and 
relied  upon  the  language  of  the  interrogatory,  and  of  the 
depositions,  as  clearly  shewing  that  if  such  permission 
were  not  granted,  the  object  with  which  the  professional 
gentlemen  had  been  examined  as  witnesses  would  be 
entirely  defeated. 

Mr.  Jacob  and  Mr.  James  Russell^  contra. 

The  Lord  Chancellor  said  he  thought  that,  under 
the  circumstances,  he  might  safely  permit  the  re-examin- 
ation 


Walmslet. 


CASES  IN  CHANCERY.  367 

ation  of  the  two  witnesses  in  question.     It  was  plain  that       1886. 
their  former  examination  had  proved  wholly  nugatory,      g^' 
and  their  depositions  useless,  in  consequence  of  their  not  v. 

having  bad  an  opportunity  of  previously  inspecting  and 
reading  over  the  documents  to  which  the  interrogatory 
referred.  None  of  the  mischiefs  which  in  the  ordinary 
case  might  be  apprehended  from  granting  such  an  in- 
dulgence could  possibly  arise  here.  He  should  there- 
fore make  an  order  that  the  PlaintiiF  be  at  liberty  to 
re-examine  the  witnesses  to  the  same  interrogatory; 
the  Defendants  having  also  liberty  to  cross-examine 
them,  and  the  PlaintiiF  paying  the  costs  of  the  applica- 
tion. 


T 


ATTORNEY-GENERAL  v.  CLACK.  June  22. 

HIS  was  a  motion,  on  behalf  of  the  Defendants,  that  A  PlaintiflTis 
an  order  referring  exceptions  to  the  answer  of  the  jj-o^'lhrne!. 

Defendants  for  insufficiency  might  be  discharged.  cessity  of senr- 

in£  an  order 
referring  ex- 
It  appeared,  from  the  affidavits,  that  the  order  in  ceptionstoan 

question  was  made  by  the  Vice-Chancellor,  on  the  28th  of  suffidency  by' 

iUon^Alast:  that  on  the  following  day  the  relators'  solid-  immediately 

carrying  tbe 
tor  carried  in  the  exceptions  to  the  office  of  the  Master  order  into  the 

in  rotation,  and  applied  for  a  warrant  to  proceed  upon  ^"'^''*^^^^* 
the  order  and  exceptions :  that  the  Master's  clerk  de-  for  a  warrant 
dined  to  grant  a  warrant  at  that  time,  in  consequence  of  ^^^^j  jf  ^^ 
tbe  Master  having  left  town  for  the  Easter  holidays,  but  notice  is  given 
that  on  the  1 2th  of  April,  when  the  office  would  re-  fendant. 


open,  he  would  grant  a  warrant  to  proceed :  that  a  war- 
rant was  accordingly  obtained  by  the  solicitor  on  the 
ISth  of  April,  returnable  on  the  19th  of  the  same  month, 
being  the  earliest  return  he  could  obtain  :  that  the  war- 
rant was  served  on  the  Defendants'  solicitor  on  the  day 

on 
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Attobney- 
Gehebal 

Clack. 


on  which  it  was  issued ;  and  that  on  the  19th  of  Aprilf 
the  Defendants'  solicitor  attended  before  the  Master 
and  objected  to  his  proceeding  upon  the  reference^  oa 
the  double  ground  of  the  relators'  not  having  served 
the  order  of  reference  within  the  six  days  prescribed  bj 
the  fifth  order,  and  of  their  having  allowed  more  than 
fourteen  days  to  elapse  from  the  date  of  the  order 
before  obtaining  the  report.  The  Master  having  su^ 
pended  the  proceedings  until  the  opinion  of  the  Cooit 
should  be  taken,  the  present  motion  was  made. 


Mr.  Siuartf  in  support  of  the  application,  referred  to 
the  recent  decision  in  Taylor  v.  Harrison  (a),  which  was 
in  principle  identical  with  the  case  before  the  Court 
The  order  was  not  served,  and  no  notice  was  given  to 
the  Defendants,  any  more  than  in  T'aylor  v.  Harrison^ 
of  the  existence  of  any  order  of  reference,  until  after 
the  six  days,  at  the  expiration  of  which  period,  by 
the  effect  of  the  fifth  of  Lord  Lyndhurst\  orders^  the 
Defendants  were  entitled  to  presume,  in  the  absence  of 
such  notice,  that  the  exceptions  had  been  abandoned, 
and  that  the  answer  was  to  be  deemed  sufficient.  The 
carrying  in  the  order  of  reference  to  the  Master's  office 
did  not  give  the  Defendants  any  information,  and  ought 
not  in  fair  construction,  or  common  justice  to  deprive 
them  of  the  advantage  intended  to  be  secured  to  them 
by  the  fifth  order. 


Mr.  JVillcocky  for  the  relators,  cotiirdy  submitted  that 
there  was  this  clear  and  material  distinction  between  the 
two  cases,  that  whereas,  in  Taylor  v.  Harrison  nothing 
whatever  had  been  done  by  the  party  towards  prosecut- 
ing the  order  he  had  obtained,  the  relators  here  had 
immediately  carried  the  order  into  the  Master's  office 

and 
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and  done  all  that  was  in  their  power  with  a  view  to        1886. 
prosecute  it  regularly  and  with  effect.   They  ought  not  to     ^      '  '~  ^ 
suffer  for  the  absence  of  the  Master,  or  by  the  accidental      Obneral 
circumstance  of  the  intervention  of  the  holidays  which        CiIck. 
had  prevented  the  steps  taken  by  them  from  being  ef- 
fective.   The  order  of  reference  was  perfect  in  itself,  and 
did  not  prescribe  service  with  a  view  to  its  completion. 
Neither  the  language,  nor  the  spirit  of  Lord  Lt/ndhursfs 
orders  required  more  from  the  party  referring  exceptions 
than  that  he  should  take  some  subsequent  proceeding 
for  the  purpose  of  giving  effect  to  the  reference.     Here 
the  relators  had  instantly  put  the  order  in  the  course 
in  which   it  could   be  most    expeditiously  executed. 
Nothing  further  remained  to  be  done  between  the  time 
of  obtaining  the  reference  and  the  service  of  the  war- 
rant; and  the  warrant  was  served  on  the  12th  of  April, 
the  very  earliest  day  on  which  it  could  be  issued. 

The  LoRn  Chancellor. 

This  case  differs  in  some  degree  from  the  one  I  lately 
decided  of  Taylor  v.  Harrison,  inasmuch  as  in  Taylor  v. 
Harrison  the  party  obtaining  the  order  had  subsequently 
taken  no  step  whatever.  I  was  there  of  opinion  that 
upon  the  construction  of  the  fifth  order,  it  was  imperative 
upon  the  Plaintiff*  to  do  certain  acts  within  a  certain 
time,  and,  in  the  event  of  failure,  that  a  certain  benefit 
should  accrue  to  the  opposite  party.  If  the  Plaintiff* 
does  not,  within  a  period  of  not  less  than  eight,  nor 
more  than  fourteen  days  after  delivering  his  exceptions 
to  an  answer,  proceed  to  refer  them,  or  if  having  referred 
them  within  that  period,  he  does  not  follow  them  up  by 
obtaining  the  Master's  report  within  a  fortnight,  the 
exceptions  in  the  one  case  —  the  order  of  reference 
in  the  other  -^  must  be  considered  as  abandoned,  and 
tbe  answer  taken  to  be  sufficient 

In 
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Attorney- 
General 

V, 

Clack. 


In  the  present  case  it  appears  that  the  relators  ob- 
tained the  order  on  the  28th  of  March^  and  on  the  fol- 
lowing day  carried  it  into  the  Master's  office;  but  nothing 
more  was  done  upon  it,  and  no  communication  was 
made  to  the  Defendants  until  the  12th  of  Aprily  in  conse- 
quence, as  it  is  said,  of  information  stated  to  have  been 
received  in  the  office.  I  am  of  opinion  that  the  relators 
in  this  case  have  not  shewn  any  sufficient  reason  to  the 
Court  why  they  have  not  done  what  I  conceive  they 
were  bound  to  do,  namely,  to  serve  the  order  of  refer- 
ence within  the  six  days  specified  in  the  fifth  order; 
and  that  having  failed  to  do  so,  they  have  now  lost  the 
opportunity  of  proceeding  with  their  own  exceptions. 


June  22. 


WATKIN  V.  PARKER. 


The  Lord 
Chancellor 
has  no  au- 
thority under 
the  1  IV.  4. 
c.  56.  s,  1 5. 
rule  seventh, 
to  make  an 
order  on  the 
application  of 
a  Plaintiff;  that 
a  solicitor 
shall  be 
assigned  to 
the  Defendant 
to  put  in  his 
answer,  and 
that  the  costs 
of  his  con- 
tempt shall 
be  taxed  and 
paid  out  of 
the  suitors' 
fund. 


Tt/TR.  STINTON,  on  behalf  of  the  Plaintiff  in  this 
"^  suit,  moved,  on  a  report  of  the  Master  made 
under  the  1  JV.  4.  c.  36.  sect.  15.  rule  sixth,  that  a  soli- 
citor might  be  assigned  to  the  Defendant  to  put  in  her 
answer,  and  that  the  costs  of  her  contempt  might  be 
taxed,  and  that  on  such  costs  being  paid  to  the  Plaintiff's 
solicitor  out  of  the  suitors'  fund,  the  Defendant  might  be 
forthwith  discharged  out  of  the  custody  of  the  warden 
of  the  FleeL  He  contended  that  the  efiect  of  the  sixth 
and  seventh  of  the  rules  taken  together,  was  to  give  the 
Court  authority  to  make  the  order  now  sought. 

Mr.  Bltmif  for  the  solicitor  to  the  suitors'  fund,  sub- 
mitted that  the  provisions  of  the  act  in  question  were 
intended  for  the  benefit  of  defendants  only,  and  if  the 
Defendant  here  did  not  choose  to  take  advantage  of  them, 
the  Plaintiff  had  no  right  to  interfere :  his  only  course  was 

to 
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to  proceed  to  take  the  bill  pro  confesso  in  the  ordinary  13S6* 
way.  The  regular  practice  was,  after  the  answer  was 
put  in,  and  upon  producing  the  certificate  of  the  warden 
of  the  jPZe^,  for  the  Defendant  to  apply  for,  and  the  Court 
to  make,  an  order  in  the  manner  directed  by  the  seventh 
rule.  Of  late,  indeed,  several  orders  of  this  kind  had  been 
made  on  the  application  of  plainti£Ps,  without  the  Lord 
Chancellor's  attention  having  been  particularly  called  to 
the  subject ;  but  this  practice  was  of  very  recent  intro- 
duction; it  had  been  expressly  disapproved  by  Lord 
Brougham^  and  had  never  received  the  deliberate  sanc- 
tion of  the  Court. 

JTie  Lo&D  Chancellor. 

The  provisions  contained  in  the  seventh  rule  must 
plainly  be  considered  as  equally  applicable  to  proceed- 
ings which  have  taken  place  under  the  authority  of  the 
sixth.  Now  the  seventh  is  a  rule  which  is  entirely  framed 
for  the  relief  of  defendants,  and  with  which  plaintifis  have 
no  concern  whatever.  The  course  is,  that  the  Master 
shall  visit  and  make  his  report ;  and  the  Court  is  then 
authorised  to  direct  payment  of  the  costs  of  the  con- 
tempt out  of  the  suitors'  fund,  and,  on  the  contempt 
being  cleared,  the  Defendant  is  entitled  to  apply  for  his 
discharge.  If,  however,  he  chooses  to  say,  notwith- 
standing, that  he  prefers  remaining  in  contempt,  the 
rights  of  the  plaintiffs  are  fully  satisfied  by  having  the 
defendant's  person  in  custody.  It  is  fit  that  the  irre- 
gular practice  alleged  to  have  recently  crept  in  should 
be  put  a  stop  to ;  and  the  present  application  must  be 
refused* 
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Juiy  2. 

The  Lord 
Chancellor 
has  no  juris- 
diction to 
hear,  on  the 
minutes,  a 
decree  made 
by  himself 
as  Master 
of  the  Rolls. 


REECE  V.  REECE. 

npHIS  cause  was  heard  and  decided  by  the  present 
Lord  Chancellor  when  Master  of  the  Rolls ;  but  the 
parties  were  unable  to  agree  as  to  the  terms  in  which 
the  decree  should  be  drawn  up. 

Mr.  L.  fVigram  now  applied,  on  behalf  of  some  of 
the  parties,  for  leave  to  set  the  cause  down  before  the 
Lord  Chancellor  to  be  spoken  to  on  the  minutes,  ob- 
serving that  it  was  extremely  .desirable  that  the  minutes 
should  be  discussed  before  the  same  judge  who  bad 
pronounced  the  decree. 

Tke  Lord  Chancellor  said,  that  except  by  way  of 
appeal,  he  had  no  jurisdiction  to  alter  or  vary  a  decree 
made  at  the  Rolls;  and  that  the  circumstance  that  be 
was  himself  the  judge  by  whom  the  decree  at  the  RoUs 
had  been  pronounced  did  not  make  any  diflference. 
Unless,  therefore,  all  parties  concurred  in  the  present 
application,  it  would  be  necessary  to  have  the  cause  set 
down  again  at  the  Rolls  and  regularly  reheard. 
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1836. 


KAY  V.  MARSHALL.  J5«-.  27,  ss. 

Feb,  1. 

^T^HE  bill  in  substance  stated,  that  in  the  year  1824  The  Court 
the  Plaintiff  invented  new  and  improved  machinery  ^^c  purpose 
lor  preparing  and  spinning  flax,  hemp,  and  other  fibrous  of  determining 
substances  by  power,  and  that  he  obtained  his  Majesty's  a  pIuintifT's 
letters  patent,  dated  the  26th  of  Jtdi/  1825,  granting  to    ^^5,,^^^^^^ 
him,  his  executors,  administrators,  and  assigns,  die  sole  an  inven- 
and  exclusive  right  and  privilege  of  making,  using,  ex-  orcicV^upon" 
ercising,  and  vending  his  said  invention  in  England  for  demurrer, 
the  period  of  fourteen  years.     The  bill  then  set  forth  bill  to  be 
the  letters  patent  at  large,  and  staled  that  it  was  thereby  ["/jtained,  witli 
among   other   things    provided,    that   if  the   Plaintiff  plaintifTto 

should  not  particularly  describe  and  ascertain  the  na-  ^""S*" 
.    .  .  action. 

Cure  of  his  invention,  and  in  what  manner  the  same  was      Where  the 
to  be  performed,  by  an  instrument  in  writing  under  his  that^the^nlain- 
hand  and  seal,  and  cause  the  same  to  be  enrolled  as  ^^^  i^  i^c 
therein  mentioned,   the  letters  patent  should  become  an  invention 
void,  as  by  the  said  letters  patent,  or  the  exemplification  ^^^""8  it> 

•■  <•     r  ^         t  t  1  nature  geuc- 

ihereof  when  produced,  would  appear.  rally,  but  re- 

ferring  for 
greater  cer- 

The  bill  further  stated  that  by  an  instrument  in  writing  ^^^^\y  to  a 
or  specification  under  his  hand  and  seal,  dated  the  26th  in^wiiich  it^is 

ofMu  1825  and  duly  enrolled,  the  Plaintiff,  in  pursu-  set  forth  and 

described  at 
ance  of  the  proviso  contained  in  the  letters  patent,  parti-  large,  and 

cularly  set  forth  described  and  ascertained  the  nature  of  ?u  ®^!f  °^^° . 
.    ^       .  that  the  plam- 

his  invention  and  its  several  parts,  and  in  what  manner  the  tift'has  been 
same  was  to  be  performed ;  and  that  he  thereby  declared  in^^e"e^du- 
that  what  he  claimed  as  his  invention  in  respect  of  new  "^^  enjoy- 
machinery  for  preparing  flax,  hemp,  and  other  fibrous  patent,  and 

substances  }|?8  established 
his  legal  title 
by  repeated 
actions,  a  general  demurrer  on  the  ground  of  the  invalidity  of  the  patent  as  stated 
in  the  bill  will  be  overruled. 

Vol.  L  C  c 
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1856.  substances  were  the  macerating  vessels,  marked  (B.)  in 
the  drawing  annexed  to  the  specification,  and  the  trough 
of  water,  marked  (C.)  in  such  drawing,  and  that  what  he 
claimed  as  his  invention  in  respect  of  improved  ma- 
chinery for  spinning  flax,  hemp,  and  other  fibrous  sub- 
stances was  the  wooden  or  other  trough,  marked  (Dl) 
in  the  drawing,  for  holding  the  rovings  when  taken 
from  the  macerating  vessels,  and  the  placing  of  the 
retaining  rollers  (e.  e.)  and  the  drawing  rollers  (c.  c.) 
nearer  to  each  other  than  they  had  ever  before  beea 
placed,  say  within  two  and  a  half  inches  of  each  other, 
for  the  purpose  aforesaid,  as  by  the  specification  to 
which  the  Plaintiff  referred  would  appear. 

That  in  the  process  of  spinning  flax  by  power,  the 
skein  of  flax,  commonly  called  a  roving,  is  drawn  out 
or  elongated,  immediately  before  its  being  spun,  by 
means  of  drawing  and  retaining  rollers,  the  drawing 
rollers  moving  at  a  greater  velocity  than  the  retaining 
rollers ;  and  that  in  the  machinery  for  spinning  flax  by 
power  commonly  in  use  prior  to  the  Plaintiff's  inven- 
tion, the  drawing  and  retaining  rollers  were  placed  at  a 
distance  of  from  twelve  to  twenty  inches,  or  there- 
abouts, from  each  other,  such  distance  being  r^;ulated 
by  the  length  of  the  staple  or  fibre  of  the  flax ;  and  that 
such  machinery  was  not  adapted  to  the  spinning  of  flax 
in  a  wet  or  macerated  state,  by  reason  that  wet  or  ma- 
cerated flax  could  not,  when  the  rollers  were  placed  at 
the  distance  of  the  ordinary  length  of  the  staple^  be 
drawn  out  or  elongated  to  the  requisite  degree  of  fine* 
ness  without  breaking.  That  the  Plaintiff,  after  many 
experiments,  discovered  that  by  a  new  combination  of 
the  drawing  and  retaining  rollers,  that  is  to  say,  by 
placing  the  drawing  rollers  at  a  distance  of  two  and  a 
half  inches  only  from  the  retaining  rollers,  the  skein  of 
flax  or  roving  might  be  drawn  out  and  s^iun  in  a  wet  or 

macerated 
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mkeerated  sUrt^ ; -  Md  that  when  'dmwii  out '  and -spati^in       ISSS* 
such  prepared  state,  a  thread  of  a  mnc^  finer  and 
stronger  textvre  could  be  produced  than  could  be  pr6«- 
duoed  from  the  skein  or  roving  dttmti  and  sponwith* 
the  machinery  and  according  to  the  method' in  use 
pridr  to  the   Plaintiff's  invention;  and  the   Plaintiff 
having  made  this  discovery,  and  having  contrived  ma» 
chinery  more  convenient  for  preparing  flax  by  m»» 
cerating  or  wetting  the  same  than  any  theretofore  in* 
use,  and  having  also  invented  new  and  improved  ma* 
chinery  for  spinning  flax  in  such  prepared  states  con^ 
stmcted  on  the  principle  of  such  new  combinatioh  of 
the  rollers,  he  applied  for  and  obtained  the  aforesaid 
letters  patent,  applicable  as  well  to  his  improved  method 
oF  prqiaring  flax,  as  to  his  imprd^^   machineiy  for 
spimiiifg'flax  when  so  prepared 

That'  by  i^ason  of  improvement?  made  in  the  pre*^ 
piArati<Hi  of  flax  subsequently  to  the  date  of  the  Plaintiff's 
letters  patent,  the  process  of  macierating  flax  in -the 
mdde  described  in  his  speciflcatkm^  had  become  dto* 
gather,  or  in  a  considerable  degree,  unnecessary;  but 
hto  improved  machinery  for  drawing  and  spitinnfig'flkx 
cdiitinQed  to  be  used  to  agreat  estteAt  and  with  gt^at' 
advantage.  l?hat  the  Plaintiff's  intention  of  machinery 
for  spinning  flax  by  means  of  placing  the  drawing'roUers 
within  the  said  short  dbtance  from  the  retaining  rollers^ 
was  a  new  invention,  and  one  of  gr^t  public  utility, 
and  that  by  means  thereof  flax  could  b^  spun*  into*  a 
thread  of  a  much  finer  and  stronger  texture  than  by  the 
oU  method;  and  that,  since  the  promulgation  of  the 
Plaintiff's  invention,  machinery  made  opod  the  prin- - 
ciple^  of  that  invention  had  b^en  substituted'  for  tbd 
machinery  formerly  in  use,  and  greUt  profit  had  been 
deriyed  from  the  use  of  such  new  and  improve  ma« 

cbittery* ..     .■.'^.     ..</u, -.u  a.-..t 

C  c  2  That 
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J  836.  That  the  patent  granted  to  the  Plaintiff  was  a  valid 

patent,  and  still  in  full  force;  but  that,  nevertheless,  the 
Defendants  had,  without  his  license  or  authority,  and  in 
violation  of  his  exclusive  right  to  the  benefit  of  his 
invention,  caused  great  quantities  of  new  and  improved 
machinery  for  spinning  flax  to  be  constructed  upon  the 
principle  of  the  Plaintiff's  invention,  and  had  used,  and 
continued  to  use  the  same  in  their  spinning  mills,  with- 
out making  any  compensation  to  the  Plaintiff  for  the 
use  thereof.  That  since  the  Plaintiff  obtained  his  pa- 
tent, new  machinery  had  been  introduced  into  the  De- 
fendants' mills,  constructed  on  the  principle  of  the 
Plaintiff's  invention,  especially  with  regard  to  the  po* 
sition  of  the  retaining  and  drawing  rollers,  that  is  to 
say,  upon  the  principle  of  placing  the  retaining  and 
drawing  rollers  nearer  to  each  other,  and  within  such 
short  distance  as  aforesaid ;  and  that  the  said  principle 
was  and  is  a  material  part  of  the  invention  in  respect  of 
which  such  patent  was  granted.  That  the  Plaintiff  had 
brought  many  actions  at  law  against  parties  infringing 
his  patent,  who  had  all  submitted  and  paid  him  dap 
mages ;  and  that  many  others  had  submitted  and  paid 
him  damages  without  having  been  sued;  and  that  in 
particular  he  had  brought  an  action  against  one  William 
Rensham  for  infringing  hb  patent,  and  had  recovered  a 
verdict  for  damages,  and  thereby  established  the  validity 
of  his  patent. 

The  bill  charged  that  105.  per  spindle  was  less  than 
the  amount  of  profit  which  the  Defendants  had  derived 
from  the  use  of  the  Plaintiff's  invention.  That  the 
Defendants  ought  to  set  forth  an  account  of  the  number 
of  spindles  used,  and  the  quantity  of  flax  spun  by  them, 
by  means  of  machinery  constructed  on  the  principle  of 
the  Plaintiff's  invention,  and  also  of  the  profits  derived 
by  them  from  the  use  of  such  machinery.     That  the 

profits 
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profits  of  the  Defendants  in  their  business  of  flax  spin-        1886. 

ners  had  been  greatly  increased  by  the  use  of  the  said 

invention  in  their  machinery  for  drawing  and  spinning 

flax ;  and  so  it  would  appear,  if  the  Defendants  would 

set  forth  comparative  accounts  of  the  profits  made  by 

ihem  for  drawing  and  spinning  flax,  since  their  use  of 

the  said  invention,  and  the  profits  made  by  them  in  an 

equal  number  of  years  before  the  introduction  of  the 

same  into  their  machinery. 

The  bill  prayed  that  the  Defendants  might  be  re^ 
strained  from  all  further  infiringement  of  the  Plaintiff 's 
patent,  and  that  they  might  account  for  the  profits  de-» 
rived  from  the  use  of  the  Plaintiff's  invention  in  the 
sptnnkig  of  flax. 

The  Defendants  having  put  in  a  general  demurrer  to 
the  bill  for  want  of  equity,  the  Vice-Chancellor,  after 
bearing  the  demurrer  argued,  made  an  order  directing  it 
to  stand  over,  with  liberty  for  the  Plaintiff  to  bring  such 
action  as  he  might  be  advised. 

From  this  order  the  Plaintiff  appealed. 

m 

Sir  F.  PoOodcj  Mr.  Kinderdey^  and  Mr.  Booths  for 
the  Plaintiff. 

The  order  appealed  from  is  entirely  without  prece- 
dent, and  is  opposed  to  every  principle  on  which  the 
Court  deals  with  questions  raised  upon  demurrer.  The 
Court  never,  on  a  speculation,  sends  matters,  which  are 
not  strictly  and  r^ularly  before  it,  to  be  determined  in 
a  court  of  law.  In  this  stage  of  the  cause,  his  Honor 
was  bound  to  assume  that  every  fact  specifically  alleged 
in  the  bill  was  true,  and  upon  that  assumption  to  decide 
whether  or  not  the  Plaintiff  was  entitled  to  the  relief 
which  he  asked.     If,  upon  the  allegations  on  the  record, 

Cc  3  hb 
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:1'89(S.  Iiis  Honor  entertained  doubts  with  respect  to  the  Talid^ 
of  the  patent,  he  might  have  sent  a  case,  as  has  frequeotlj 
been  done,  for  the  opinion  of  a  court  of  h»w ;  hut  wb^ve^ 
as  in.  the  present  instance,  the  Plaintifif  has  stated  8UC|)i 
fact&.a^y.if  taken  for  graox^,  leave  no  doubt  that  the 
patent  is  now  a  valid  and  subsisting  patent,  and  a 
deniprver  is  filed,  the  Court  is  not  justified  in  r^iisinig 
cr^it  to.  that  statement  and  making  an  order,  ibe  ettect 
of  which  wiil  be  to  suspend  the  progress  of  the  suit 
indefinitely,  and  to  impose  on  the  Plaintifif  befi>re  he 
can  take  any  further  proceedings  in  the  cause,  the  obli* 
gajLiop  pf  establishing  before  a  jury,  the  very  &cts  wbidi 
the  demurrer  has  admitted  to  be  true.  If,  upon  the  re> 
suit  of  an  action,  the^  cause  were  again  set  down,  in  order 
tliat  the  demurrer  might  be  finally  disposed .  of  ac- 
cordingly, the  consequence  would  be  that  the  Conrt 
might  be  deciding  the  desMirrer  upon  matter  not  only 
not.appefiring.Qn  tbo  record,  but  wholly  inconsistent 
with  it 

The  bill,  after  stating  the  invention  by  the  Plaiatiff 
of  the  improved  machinery,  and  setting  forth  the  letters 
patent  obtained  for  it,  proceeds  to  allege  that,  in  pur- 
suance of  the  proviso  contained  in  those  letters,  the 
Plaintiff,  in  a  specification  duly  enrolled,  particularly 
set  forth,  described  and  ascertained  the  nature  of  his 
invention  and  its  several  parts,  and  ki  what  manner  the 
same  was  to  be  performed,  and  that  in  such  specification 
he  ^Iso  declared  what  it  was  he  claimed  as  his  ifiTen- 
tion,  in  the  manner  stated  in  the  bill,  and  reference  is 
made  for  greater  certainty  to  the  specification.  The 
bill  further  states  that  the  Plaintiff  has  continued  in  the 
enjoyment  of  this  patent  ever  since  tlie  year  182^,  when 
the  patent  was  granted ;  and  that  he  has  brought  several 
actions  against  persons  who  have  infringed  it,  in  which 
actions  he  has  recovered  damages ;  and  that  by  the  re* 

suit 
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salt  of  those  actions  be  has  fully  succeeded  in  es^i- 
blishing  the  validity  of  his  title  at  law. 

The  Vice-Chancellor  conceived  that  the  patenty  as 
stated  in  the  bill  was  bad  upon  the  face  of  it,  either  be- 
cause the  invention  claimed  was  not  one  for  which  a 
good  patent  could  be  granted,  or  because. the  descrip- 
tion of  it  given  in  the  specification  was  v^goe  and  de- 
ftctive;  and,  with  reference  to  the  latter  point,  he  laid 
great  stress  upon  that  passage  in  the  bill,  where  the 
-Plaintiff,  speaking  of  his  claim  as  declared  in. the  speci- 
fication, states  that  one  part  of  his  invention  consists 
*'  in  the  placing  the  retaining  and  drawing  rollers 
nearer  to  each  other  than  they  had  ev^  before  been 
placed,  tay  mthin  two  and  a  half  inches  qf  each  others 
The  last  expression  he  considered  as  equivalent  to 
'*  about "  or  ^<  perhaps ''  two  and  a  half  inches,  and  as 
mnch  too  loose  and  uncertain  to  constitute  a  good  de- 
scription in  the  specification  of  a  patent  His  Honor, 
however,  was  mistaken  in  supposing  that  the  passage 
adverted  to  was  a  description  of  the  invention  at  all. 
In  point  of  fact,  it  is  nothing  more  than  what  is  called 
the  claim,  being  a  statement,  introduced  for  the  sake  of 
clearness,  of  the  several  particulars  which  the  patentee 
considers  as  his  invention,  but  forming  no  part  of  that 
description  which  is  the  essence  of  the  specification. 
For  aught  that  appears,  the  specification  itself  with  the 
annexed  drawing,  had  it  been  examined  by  the  Court 
(and  the  Plaintiff  expressly  refers  to  it,  and  thereby 
incorporates  it  in  his  bill),  would  have  removed  all 
doubt  or  ambiguity  on  the  subject,  supposing  any  to 
exist  But  in  truth  the  description  is  sufficiently  pre- 
cise; for  if  the  expression  *'  say  within  two  and  a  half 
inches''  has  any  qualifying  effect  at  all,  it  merely  limits 
impliedly  the  range  to  half  an  inch  on  either  side  of  the 
specified  distance;  and  in  a  subsequent  passage  the 

C  c  4  two 
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1836.        two  and  a  half  inches  are  stated  as  the  proper  distance, 

",'   -^      without  any  such  qualification. 
Kay 

V. 

MABfciiALL.  This  is  not  a  case  in  which  the  legal  right  is  new  or 
doubtful.  The  patent  has  existed  for  upwards  of  ten 
years,  and  during  that  period  the  plaintiff  has  esta- 
blished its  validity  by  the  verdict  of  a  jury  upon  a  trial 
at  law.  Under  such  circumstances,  whatever  doubts  the 
Court  might  have  entertained,  if  the  patent  were  recent, 
and  there  had  not  been  a  long  enjoyment  under  it^  the 
Court  will  feel  itself  bound  to  give  effect  to  the  legal 
title,  and  will  therefore  overrule  the  demurrer. 

Mr.  Barbery  Mr.  Wigraniy  and  Mr.  2?.  Atkhison^  for 
the  demurrer. 

There  is  no  principle  to  prevent  the  Court  from 
doing  that  upon  demurrer  which  the  Court  might  have 
done  at  the  hearing,  provided  the  ends  of  substantial 
justice  are  thereby  promoted.  It  is  not  denied  that  the 
Court  has  often,  on  demurrer,  directed  a  case  to  be 
stated  for  the  opinion  of  a  court  of  law,  although  such 
a  proceeding,  equally  with  the  course  here  taken,  has 
the  effect  of  suspending  the  decision  of  the  demurrer, 
and  virtually  transferring  it  to  another  tribunal.  The 
Vice-Chancelior  thought  that,  in  strictness,  the  demurrer 
ought  to  be  allowed ;  but  having  regard  to  the  time  for 
which  the  patent  had  been  enjoyed,  he  was  willing  to 
give  the  Plaintiff  an  opportunity,  if  he  could,  of  making 
out  his  title  at  law,  as  a  foundation  for  subsequently 
obtaining  the  equitable  assistance  of  the  Court;  and 
he  retained  the  bill,  with  liberty  to  the  Plaintiff  to  bring 
an  action,  according  to  the  course  taken  in  The  Duke 
of  Norfolk  v.  Myers,  (a)  So  far  from  being  a  hardship, 
therefore,  on  the  Plaintiff,  the  order  appealed  against 
was  really  an  indulgence. 

Upon 

(a)  4  Mad,  83. 
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Upon  the  face  of  the  bill,  the  patent  is  good  for  1636. 
nothing.  One  part  of  it,  the  process  for  macerating 
the  flax,  has  avowedly  been  long  since  superseded ;  and 
the  rest,  which  relates  to  the  alleged  improvement  in 
the  machinery  for  spinning  the  flax  when  so  macerated, 
18  of  a  nature  which  is  not  capable  of  being  the  subject 
of  a  valid  patent.  The  placing  of  the  drawing  and 
retaining  rollers  a  few  inches  nearer  to  each  other  than 
heretofore  —  such  diminished  distance  being  found  to 
answer  better  when  the  flax  is  in  a  macerated  state  —  is 
ndther  a  new  process  nor  the  new  application  of  a 
principle.  It  is  no  more  than  the  adaptation  of  the  old 
machinery  so  as  to  suit  the  altered  state  of  the  material 
which  is  manufactured;  and  the  proper  distance  must 
be  always  regulated  by  the  degree  of  maceration  given 
to  the  flax,  and  the  length  of  its  fibre,  and  can  only  be 
ascertained  by  experience.  There  cannot  be  a  valid 
patent  for  old  machinery  to  be  applied  to  a  new  pur- 
pose ;  Boulion  and  Watt  v.  BulL  {a) 

Even,  if  a  valid  patent  could  be  granted  for  such  an 
adaptation  of  the  rollers,  this  patent  is  vitiated  by  the 
defectiveness  of  the  specification.  It  is  not  enough 
that  the  invention  should  be  original  —  the  specification 
most  also  describe  it  correctly,  and  with  precision ; 
JBUl  V.  Thompson  {b) ;  and  any  vagueness  or  obscurity 
in  the  description  contained  in  the  specification  is  fatal ; 
Tie  King  v.  Wheeler,  {c)  And  the  same  consequence 
fellows,  if  the  specification  purports  to  include  with 
what  is  really  original  something  which  is  not  new,  or 
not  properly  the  subject  of  a  patent;  The  King  v. 
Ebe  (d)j  BrunUm  v.  Hawkes  (0»  Campion  v.  Benyon.  {g) 

The 

(a)  Damn  on  Pat.  162.  %H.  (d)  1 1  JEoil.  109.  w. 
BL  465.  (e)  4  B.  ^  Aid.  64U 

(b)  5  Mer.  eS2.  (g)  3  Brod.  *  Bing.  S. 

(c)  2B.^AUL  545. 
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1BS6.  The  description  contained  in  this  specification,  where  ii 
professes  to  describe  the  distance  between  the  rollers,  is 
extremely  loose  and  inaccurate;  and  it  is  impossible 
from  it  to  conjecture,  far  less  to  state,  what  are  the 
limits,  with  reference  to  the  distance  of  the  rollers, 
witliin  which  a  stranger  could  not  ^o  without  violating 
the  privilege  claimed  by  the  Plaintiff. 

Independently  of  the  objection  arbing  from  the  de- 
fective nature  of  the  specification,  the  Plaintiff  does  not 
state  his  tide  with  sufiicient  certainty ;  he  was  bound  to 
set  out  the  specification  fully,  instead  of  contenUng  him* 
self  with  a  mere  allegation  that  it  sufficiently  described 
the  nature  of  his  invention,  and  referring  to  it  for  greater 
certainty.  The  rule  is,  that  a  Plaintiff  must,  on  the 
face  of  his  bill,  state  a  case  which  will  justify  the  Comt 
in  giving  him  relief.  It  is  not  enough,  therefore,  for  tfaf 
Plaintiff  to  allege  generally  that  he  has  in  him  a  good 
and  sufficient  title :  he  must  state  distinctly  the  exact 
nature  of  that  tide,  and  the  particular  steps  by  which 
he  has  acquired  it;  otherwise  his  bill  will  be  demumfalet 
East  India  Company  v.  Henchman  (a),  Cresset  v.  M^ 
ton  (i),  Ryves  v.  Ryves  (c\  Kemp  v.  Fryor  {d\  Mayor  fij 
London  v.  Levy  (e),  Jones  v.  Jones  {g\  Frietas  v.  Da 
SofUos,  (//) 

The  discovery  sought  is  most  vexatious  and  oppres* 
sive,  for  it  involves  the  necessity  of  setting  out  oom- 
parative  statements  of  the  accounts  of  a  vast  manu&c- 
turing  establishment  for  a  long  series  of  years.  The 
Defendants  have  offered  to  put  in  a  full  answer  CD 
all  the  allegations  and  charges  in  the  bill,  and  to  give 

evciy 

(a)  I  Vet.  jun.  S87.  (e)  8  Fes.  598. 

lb)  Ibid.  449.  (g)  3  Mer.  161. 

(c)  .7  Vet.  345.  [h)  1  T.  4"  J.  574. 

[d)  7  Vet.  237. 
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ueveiy  facility  to  the  Plaiutiff  for  trying  the  vaUdity  of       1686. 
>bis  paten t^at  law. 

Sir  F.  PoUockf  in  reply. 


,Tke  LoBD  Chancellor.  Feb.  i. 

,Tbe  bill  states  that  the  Plaintiff  has  obtained  a  patent 
.£>r.  a :  aew  aiyl  improved  machinery ,  for  preparing .  and 
q>Wiipg  flax,  hemp,  and  other  fibrous  substances,  and 
.ihjatin  bis  specification  duly  enrolled,  he  set  forth  de- 
.scfibod  and  ascertained  the  nature  of  his  said  invention, 
amd  the  several  parts  thereof,  and.  by  what  means  the 
same  was:  to  be  performed.    This  is  all  that  the  bill  states 
of  thespecification.    Upon  the  face  of  his  bill,  therefore, 
'betgUmgeSf  that  he  did  by  his  specification  do  all  that 
bis. patent  required  him  to  do,  namely,  describe  and 
4|soertain.  the  nature  of  the  invention,  and  in  what  man- 
ner the  same  was  to  be  performed.     What  follows  is 
merely  the  claim,  not  intended  to  be  any  description  of 
jtbe^sans  by  which  the  invention  is  to  be  performed, 
bnt  intvpdviced  for  the  security  of  the  patentee,  that  he 
nuiy  not  be  supposed  to  claim  more  than  what  he  can 
.a^poit.asr.an  invention.     It  is  introduced  lest  in  de- 
scribiiig  and  ascertaining  the  nature  of  his  invention, 
and  by  ..what  pieans  the  same  is  to  be  performed  (par- 
ticubirly.  in  the  case  of  a  patent  for  an  improvement),  the 
patimt^e  should  have  inadvertently  described  .something 
^wbicih  is  pot  new  in  order  to  render  his  description  of  the 
hnpsovemesQt  intelligible.     The  claim  is  not  intended  to 
aid  tbe^^scription,  but  to  ascertain  the  extent  of  what  is 
claimed  as  new.    It  is  not  to  be  looked  to  as  the  means  of 
making  a  machine  according  to  the  patentee's  improve- 
jncnts.    If,  therefore,  the  specification,  as  contwiiqg  the 
description,  be  sufficiently  precise,  it  cannot  be  of  any 

consequence 
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1886.  consequence  that  expressions  are  used  in  the  claim 
which  would  be  too  general  if  they  professed  to  be  part 
of  the  description. 

In  the  present  cose  the  Plaintiff  alleges  that  he  has 
before  explained  the  means  by  which  his  invention  was 
to  be  performed;  and  the  Defendant,  by  demurring, 
admits  this  statement  to  be  true.  The  Plaintiff  then 
states  that  he  claims  his  invention  in  respect  of  new  ma- 
chinery for  preparing  the  flax  to  be  as  he  there  states  — 
a  part  of  the  patent  which  is  not  in  question ;  and  that 
what  he  claims  as  his  invention  in  respect  of  improved 
machinery  for  spinning  hemp,  flax,  and  other  fibrous 
substances,  is  **  the  wooden  or  other  trough,  marked 
(D.)  in  the  drawing,  for  holding  the  rovings  when 
taken  from  the  macerating  vessels,  and  the  placing  of 
the  retaining  rollers  and  the  drawing  rollers  nearer  to 
each  other  than  they  had  ever  before  been  placed,  say 
within  two  and  a  half  inches  of  each  other,  for  the  par- 
pose  aforesaid/' 

From  what  I  have  already  stated,  it  is  not  necessaiy 
for  me  to  say  much  upon  the  construction  to  be  pat 
upon  these  words ;  the  sufliciency  of  the  description 
not  being  in  my  opinion  to  be  looked  for  in  this  plaoe^ 
and  the  Plaintifl^  alleging  that  he  has  before  fully  de- 
cribed  the  means  by  which  his  invention  is  to  be 
performed.  Were  it  necessary  for  me  to  express  an 
opinion  upon  these  words,  I  should  probably  be  of 
opinion  that  their  true  meaning  was,  that  by  means 
of  the  invention,  the  rollers  might  be  brought  within 
two  and  a.half  inches  of  each  other.  The  claim  is  fcr 
the  means  of  approximating  them;  and  the  degree 
attained  is  stated  to  be  two  and  a  half  inches,  and 
the  Plointifl*  afterwards  states  that  to  be  the  exact  dis- 
tance. 

It 


Marshau.. 
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It  is  to  be  observed  that  the  claim  consists  of  two  1836. 
parts,  the  process  for  maceration,  and  the  improved 
machinery  for  spinning  the  macerated  substance.  The  ^^  v- 
bill  then  alleges  that,  prior  to  the  Plaintiff's  invention, 
the  space  between  the  rollers  had  been  regulated  by 
the  length  of  the  fibre,  and  that  they  had,  therefore^ 
been  placed  at  the  distance  of  from  twelve  to  twenty 
inches,  but  that  by  a  new  combination  of  the  drawing 
and  retaining  rollers  he  has  discovered  the  means  of  spin- 
ning flax  at  the  distance  of  two  and  a  half  inches  only ; 
and  that  by  means  of  such  improvement,  a  better  sub- 
stance was  produced.  If  the  Plaintiff's  statement  had 
rested  here,  it  would  have  been  impossible^  upon  that 
statement,  to  raise  a  question  as  to  the  validity  of  his 
patent,  as  it  would  have  amounted  to  a  statement,  that 
whereas  in  all  madiines  heretofore  used  the  rollers  were 
at  from  twelve  to  twenty  inches  apart  and  could  not  be 
approximated  —  the  length  of  the  fibre  r^ulating  the 
distance — the  Plaintiff  had  contrived  a  new  combin- 
ation of  the  rollers,  by  which  they  could  be  approximated 
to  two  and  a  half  inches.  It  would  then  have  appeared, 
that  this  object  had  been  attained  by  a  new  combina- 
tion of  the  rollers ;  but  the  bill  goes  on  to  state,  that 
the  approximating  of  the  rollers  is  accomplished  by 
using  the  fibre  in  a  wet  state ;  and  it  is  therefore  said 
that  the  discovery,  in  fact,  consists  in  wetting  or  ma- 
cerating the  flax,  and  not  in  any  improvement  in  the 
machine,  the  distance  of  the  rollers  being  stated  to  de- 
pend upon  the  state  and  substance  of  the  flax,  and  to 
be  therefore  liable  to  variation  as  that  state  and  sub- 
stance shall  vary;  and  this  must  be  the  real  question 
upon  the  validity  of  the  patent.  But  it  is  a  question 
which  has  been  open  ever  since  the  patent  was  ob- 
tained in  the  year  1825;  for  as  the  alteration  in  the 
spinning  machine  is  claimed  as  part  of  the  invention,  if 

such 
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snch  alteration  did  not  entitle  the  patentee  to  be  pro- 
tected in  the  exclnsive  benefit  derived  from  it^  the  whole 
^~         patent  would  have  been  void.     The  bill  then  stattey 
Mabshall.    ji^^^  ^Ijjj^  ^j^g  Plaintiff  so  claims  is  new  and  usefnl;  that 

he  has  been  in  the  exclasive  enjoyment  oF  the  privilq^ift 
ever  since  the  year  1825 ;  that  he  has  brought  several 
actions  for  its  infringement;  and  that  the  validity  of  hb 
patent  has  been  established  at  law  in  those  actions. 

To  this  bill  the  Defendant  put  in  a  general  demarrer, 
and  upon  the  argument  in  the  Court  below  the  Vice- 
Chancellor  ordered  the  demurrer  to  stand  over,  with 
liberty  to  the  Plaintiff  to  bring  an  action  to  trjr  the 
validity  of  the  patent.  No  instance  has  been  prodaced  of 
such  a  course  having  been  ever  taken  upon  a  demurrer; 
and  I  am  of  opinion  that,  however  beneficial  it  might  be 
in  the  result,  by  bringing  the  question  in  issue  to  a 
speedy  determination,  it  is  too  great  a  departure  from 
the  practice  of  the  Court,  and  too  inconsistent  with  the 
nature  of  the  question  before  the  Court  upon'  a  de- 
murrer, to  be  supported. 

Upon  a  demurrer  no  question  of  fact  can  be  in 
issue ;  the  question  being,  not  whether  the  Plaintiff  be 
entitled,  but  whether,  if  all  he  say  be  true,  he  is  enti- 
tled. Every  allegation,  therefore,  however  false  in  fac^ 
must  be  taken  to  be  true;  but  in  the  action,  the  qnesK 
tion  will  not  be,  what  legal  consequence  will  follow  a 
state  of  circumstances  such  as  the  bill  alleges,  bat  what 
are  the  rights  of  the  parties  upon  a  state  of  circnm- 
stances  proved  to  exibt,  and  which  may  be  totally  at 
variance  with  the  allegations  in  the  bill.  The  qilestioa 
being,  what  is  the  law  upon  an  admitted  state  of  facfes 
it  would  not  be  according  to  the  course  of  the  Coart  to 
send  such  a  question  to  a  jury ;  but  there  is  in  this  case 

the 
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tb6  additional  objection,  that  the  fkcts  before  the  jbry 
will  not  necessarily  be  the  same  as  are  stated  in'  the 
bill.  It  is  no  answer  to  the  objection  to  say,  that  by 
the  modem  course  of  proceeding  at  law,  the  grounds 
lipon  which  the  verdict  of  the  jury  has  proceeded  will 
appear  Upoii  the  record.  This  circumstance  may  no 
doubt  render  the  verdict  more  useful  in  ascertaining 
the  rights  of  the  parties;  but  it  may  still  leave  the 
question  quite  open,  as  to  what  is  the  result  in  law  of 
the  facts  stated  in  the  bill.  I  am,  therefore,  of  opinion 
that  the  order  appealed  from  cannot  stand. 


I8S6. 

V. 
MJlUHALL. 


It  remains  to  be  considered,  whether  the  demutrer 
ought  to  have  been  allowed  or  overruled ;  and,  upon  this 
view  of  the  case^  I  must  assume  that  the  Vice*ChanceIlor 
thod^t  that  he  could  not  allow  the  dethurrer;  and  in 
that  opinion  I  think  he  was  right* 


The  Plaintiff  alleges  that  he  has  been  in  possession 
of  his  patent-right  for  ten  years,  and  that  he  has  within 
that  time  established  his  right  at  law.  The  equitable 
relief  flows  from  the  legal  title;  and  the  question  is» 
wbetbisr,  upon  the  statements  in  the  bill,  the  Court  can 
take  upon  itself  to  decide  that  the  Plaintiff  has  no  l^al' 
title.  If  the  Plaintiff,  asking  for  equitable  relief  upoii 
tb6  ground  of  a  legal  title,  states  upon  his  bill  a  title 
which  cannot  be  supported  at  law,  the  Defendant  may 
tike  adrantage  of  it  by  demurrer ;  but  if  the  Plaintiff 
states  himself  to  stand  in  the  position  of  having  so  far 
eitabUshed  his  title  at  law  as  to  give  him  at  least  aprimd 
figcie  title,  this  Court  will  so  far  give  credit  to  such  cir- 
cnmstances  as  to  afford  him  Che  aid  of  its  jurisdiction 
until  the  suit  shall  be  in  such  a  state  as  to  call  upon 
the  Court  for  a  decision,  or  to  direct  such  proceedings 
an  may  be  necessary  to  complete  the  investigation  of 
the  right  at  law. 

Many 
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1836.  Many  cases  were  cited  to  shew  that,  upon  demurrer, 

the  Court  inquires,  not  whether  the  Plaintiff  may  have  a 
title  from  the  facts  stated,  but  whether  he  has  stated  a 
good  title.  But  the  cases  which  stand  upon  l^;al  titles 
differ  from  those  in  which  the  title  is  altogether  eqaitA- 
ble.  I^  for  instance,  a  plaintiff  comes  here  for  equitable 
relief,  after  he  has  established  his  right  at  law  against 
the  defendant,  the  Court  will  not  withhold  its  assist- 
ance because  it  may  doubt  or  disapprove  the  decisioa 
at  law. 

What  then  is  the  state  of  the  Plaintiff's  legal  right 
as   he   states   it   in   his   bill?     That  he  has  been  in 
the  enjoyment  of  it  for  ten  years,  and  that  he  haS|  in 
actions   against  others,   established  it  at  law.     There 
is,   therefore,    possession   of  a  considerable   duralioD, 
strengthened    by    the    verdict    obtained,    though    not 
thereby   conclusively   established  against  the  Defend- 
ants.    To  refuse  to  entertain  the  suit  would  be  to  de- 
prive  the  Plaintiff  of  the   benefit   of  his   possesion. 
In  Boidton  v.  Bull  (a)  Lord  Rosslyn  refused   to  dis- 
solve an  injunction,  although  the  Court  of  Common 
Pleas  had  been  equally  divided  upon  the  validity  of 
the  patent.     There  had,  indeed,  been  long  possession 
in  that  case,  but  the  right  was  at  that  time  very  doubt- 
ful;  and  Lord  Rosslyn  proceeded  upon  the   ground^ 
that  he  would  not  disturb  the  possession.     In  Harma 
V.  Plane  (b)  Lord  Eldon  acted  upon  the  same  prio- 
ciple,  and  said,  that  where  the  public  had  permitted  en- 
joyment under  a  patent  for  a  reasonably  long  time^  the 
Court  would  give  credit  to  the  patent  until    the  legal 
question  could  be  tried ;  and  he  therefore  granted  an 
injunction,  although  he  expressed  great  doubt  as  to  the 
validity  of  the  patent.     In  that  case  the  patent  was  of 

thirteen 

(a)  3  Ves.  140.  {f>)  14  Ves.  155. 
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thirteen  years'  standing.  In  Hill  v.  Thompsm  {a)  Lord  1836. 
EUon  again  laid  down  the  same  rule,  observing,  that 
where  a  patent  had  been  granted,  and  an  exclusive  en- 
joyment of  some  duration  had  existed  under  it,  the 
Court  would  interfere  by  injunction  without  putting  the 
party  previously  to  establish  his  title  at  law ;  but  that 
where  the  patent  was  but  of  yesterday,  and  its  legality 
was  disputed,  the  Court  would  not  act  upon  its  own 
notions  of  the  validity  or  invalidity  of  the  patent,  with- 
out the  right  having  been  first  established  at  law.  In 
that  case  the  motion  was  made  in  die  year  1817.  The 
patent  was  taken  out  in  the  year  1814,  and  the  spe- 
cification bore  date  in  January  1815;  but  the  inven- 
tion had  not  been  used  until  Jtdy  1816. 

These,  indeed,  are  all  cases  of  injunction ;  but  the 
principle  applies  equally  to  cases  of  demurrer.  The 
Court  may  refuse  an  injunction  in  many  cases  in  which 
the  facts,  if  stated  upon  the  bill,  would  preclude  a  de- 
murrer ;  but  it  could  not  grant  an  injunction  upon  facts, 
which,  if  stated  upon  the  bill,  would  make  the  bill 
demurrable.  If  the  facts  do  not  give  the  Court  juris- 
diction, no  injunction  could  issue;  and  for  the  same 
reason,  a  demurrer  would  hold,  if  facts  of  that  descrip- 
tion constitute  the  bill.  If  the  Plaintiff  in  this  cause 
should  ever  apply  for  an  injunction,  the  truth  of  the 
statement  upon  the  bill,  to  which  I  have  adverted,  will 
then  come  in  question.  Upon  the  demurrer,  the  truth 
of  it  cannot  be  questioned;  and  this  bill  represents  such 
an  enjoyment  of  possession  under  the  patent,  not  by  ac- 
qaiescence  merely,  but  by  force  of  the  assertion  of  title 
at  law,  as  within  the  authority  of  the  cases  I  have  re- 
ferred to,  entitles  the  Plaintiff  to  have  his  legal  title 

recognised 

{a)  3  Mer,  622. 
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recognised  in  this  Court,  until  a  proper  occasion  shall 
aiue  for  havin;;  its  TaiiJitr  ascertained.  That,  I  haie 
already  said,  cannot  be  done  upon  demurrer. 

Upon  these  grounds,  I  am  of  opinion  that  this  bill 
states  such  a  case  as  precludes  the  Conn  from  say ia^ 
upon  demurrer,  that  the  \egal  title  imder  which  the 
Plaintiff  claims  is  bad ;  the  order  of  the  Vioe-Chao- 
celior  must  therefore  be  discharged,  and  the  demurrer 
overruled. 

It  was  observed,  that  the  bill  seeks  useless  and  tcx* 
atious  discovery,  and  that  if  the  demurrer  be  overroicdy 
the  Defendant  will  be  under  the  necessity  of  answeriBg 
and  giving  that  discovery.  It  is  perhaps  true  that  the 
Defendants  have  not  such  means  of  protection  in  cases 
of  this  kind  as  might  be  desirable ;  but  that  consider- 
ation cannot  influence  my  judgment  upon  the  de- 
murrer. 
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NEWTON  V.  LUCAS.  j^ia'so." 

It 

^k^'HIS  cause  is  reported  upon  the  hearing  before  the  A  testatrix 

Vice*ChanceIIor,  in  the  sixth  volume  of  Mr.  Simons^  her  messuages, 
BqwriSf  p.  54.  situate  in 

Court,    She 

Some  time  after  the  death  of  the  testatrix,  but  prior  h»^  ^^®  . . . 
....         -.,  .,        ••/.•  ..     houses  withm 

to  the  mstitution  of  the  suit,  the  whole  of  the  testatrix  s  the  court,  and 

Denmark  Court  estate,  including  the  house  fronting  to-  another  which 

wards  the  Strand^  was  sold  and  conveyed  by  the  trustees  wards  the 

under  her  will  to  the  Commissioners  of  His  Majesty's  ^JJ^'  ^^ 

Woods  and  Forests,  by  whom  the  buildings  standing  side  of  a 

upon  it  were  pulled  down,  to  make  way  for  the  im-  ^^lead^ 

provements  then   projected   in   the  neighbourhood   of  ^^^^^  P^^^e 

Exeter  Change.     The  purchase  money  was  paid  into  the  stood,  and  to 

Court  of  Exchequer,  under  the  provisions  of  the  7  G.  4.  '*lf.  ^^^  *^' 

^    ^  '  which  was 

c.  77.  5. 22.,  and  laid  out  in  SL  per  cents ;  and  the  contest  attached  an 
between  the  parties  in  the  cause  related  to  that  portion  abutting  o^* 
of  the  stock  which  represented  the  price  paid  for  the  ground  within 
bouse  numbered  383  in  the  Strands  the  devisees  claim-  xhe  Vice- 
ing  it  on  the  ground  that  the  house  had  passed  under  Chancellor 
the  will,  and  the  heir-at-law,  on  the  other  hand,  insist-  cided  that  the 

ini&  that  to  that  extent  the  testatrix  had  died  intestate,     ^^f  *>ouses 
^^  only  passed, 

the  Lord 

His  Honor  havinir  decided  that  the  house  numbered  Chancellor, 

,  ,    ,  «  ^^  appeal, 

888  in   the  Strand^   with   the  bakehouse   and   appur-  directed  an 

tenances,  did  not  pass  by  the  will  of  the  testatrix  under  ^brouffht'by 
the  description  of  her  freehold  messuages  situate  in  the  heir  at 
Denmark  Courts  the  Plaintiffs,  who   were  the  parties  the  devisee 
beneficially  interested  in  the  produce  of  the  devised  *?d  on  a  vcr- 

,  ,  diet  being 

estates,  appealed  from  that  decision.  found  for  the 

'Pile  Defendant, 
reversed  the 
deddon  of  the  court  below,  and  made  a  declaration,  that  the  house  fronting  to* 
wards  the  Sirnmd  paued  with  the  other  five. 

Dd  2 
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1836.  The  case  was  argued  by  the  Solicitor-General  and 

Mr.  Girdlestoucy  jun.,  in  support  of  the  appeal^  &nd 
by  Mr,  Jacobj  for  the  heir-at-law.  In  addition  to  the 
authorities  referred  to  in  the  Court  below,  the  following 
cases  were  cited  with  respect  to  the  admissibility  of 
evidence  to  prove  general  reputation  as  to  the  situation 
of  die  house :  Plaxlon  v.  Dare  (a\  Doe  dem.  Gore  v. 
Langton  (6),  The  Duke  of  Newcastle  v.  The  Hundred  of 
Brart(Ave  (c),  Richaidson  v.  Watson,  {d) 

The  Lord  Chancellor,  in  the  course  of  Mr.  JacoV$ 
argument,  expressed  a  strong  opinion,  that,  as  the  deci- 
sion of  the  question  under  appeal  depended  in  a  great 
measure  on  the  admissibility  of  certain  evidence  which 
was  offered  for  the  purpose  of  aiding  the  construction  of 
the  will,  or  explaining  its  language,  and  upon  the 
weight  to  be  given  to  that  evidence,  if  admitted,  it  would 
be  much  more  satisfactory  to  refer  the  case  to  the  deter- 
mination of  a  court  of  law. 

After  some  further  discussion,  his  Lordship's  sugges- 
tion was  acquiesced  in,  and  an  order  was  finally  ar- 
ranged, by  which  it  was  directed  that  the  appeal  should 
stand  over,  and  that  an  action  of  ejectment  should  be 
brought  in  the  Court  of  Exchequer  on  the  demise  of 
Montague  Gabncl  Ne^on^  the  heir-at-law  of  the  testatrix, 
against  Alexander  Levi  Neuion,  one  of  the  appellants,  the 
Defendant  undertaking  not  to  set  up  any  legal  o)>jectioii 
to  the  title  of  the  Plaintiff  ui  law. 


The  action  was  accordingly  brought,  and  came  on  to 
\  tried  on  the  2l8t  of  June  last,  before  Lord  Aln$iger 

and 

(a)  10  B.  Sf  Crett,  17.  (c)  A  B,  ^  Adol.  275. 

(b)  2  2?.  4-  Adol.  68a  Id)  Ab/^  am.  787. 
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and  a  special  jury,  and  evidence  was  gone  into  at  con- 
siderable length  on  both  sides.  It  was  proved  at  the  trial 
that  the  words  '^  Denmark  Court  '*  were  painted  in  the 
Strand  on  the  outside  and  over  the  top  of  the  passage 
leading  from  that  street  into  Denmark  Courts  and  also 
on  each  side  of  tlie  passage  in  the  inside;  but  the  heir- 
at-law  altogether  failed  in  proving,  as  was  alleged  to 
have  been  proved  in  the  Chancery  suit,  that  those  words 
had  been  painted  on  the  house  numbered  21  within 
the  court,  being  the  first  house  beyond  the  passage. 
The  testimony  as  to  reputation  was  somewhat  conflict- 
ing; but,  in  the  opinion  of  Lord  Alnngery  the  pre- 
ponderance was,  upon  the  whole,  in  favour  of  the 
Defendant  The  jury  found  a  verdict  for  the  Defend- 
ant; thereby,  in  effect,  deciding  that  the  house  in 
questioli  passed  by  the  will  under  the  description  of  a 
messuage  situate  in  Denmark  Court. 


Newtom 

V. 

Lucas. 


The  appeal  being  now  brought  on  again,  the  Lord 
Chancellor  reversed  the  Vice-chancellor's  decision,  and 
made  a  declaration  in  accordance  with  the  finding  of  the 

jury- 


JyJ^lS. 


Upon  the  question  of  costs,  the  Lord  Chancellor  said, 
that,  as  the  heir-at-law  had  raised  a  contest  upon  cir- 
cumstances which  were  entirely  dehors  the  will,  and  had 
failed  in  that  contest,  and  as  he  had  moreover  altogether 
&iled  in  proving  a  material  fact,  upon  which  great  stress 
bad  been  laid  in  the  Court  below,  and  but  for  which 
probably  his  Lordship  would  not  have  thought  it  neces- 
sary to  send  the  case  to  law  at  all,  he  was  of  opinion 
that  so  much  of  the  costs  of  the  appeal  as  were  oc- 
casioned by  the  trial  oF  the  action,  should  be  borne  by 
the  heir-at-law. 

Dd  S 


/ic^SO. 
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March  4. 16.  ATTORNEY-GENERAL  v.  SHORE. 

Where  a  Tl  Y  two  several  indentures,  bearing  date  respectiTely 

charity  in-  the  \%\X\  o^  January  1704  and  the   26th  of  April 

formation  was  1707  certain  real  estates  which  were  then  the  property 
under  pro-  ^  «-     r      * 

secution  in  of  Dame  Sarah  Hemley^  and  which  subsequently  became 
office  and  the  ^^  K*"^*^  annual  value,  were  conveyed  to  and  vested  in 
Defendants  the  persons  therein  named,  upon  trust  to  apply  the  sur- 
fused  permis-    P'"^  rents  and  profits  towards  a  variety  of  charitable 

sion  to  attend,  purposes   therein    mentioned ;   among   others,    for   the 

leave  was 

granted,  on       benefit  of  poor  godly  preachers  of  Christ's  Holy  Gospet, 

petition, to       gj^j  po^j.  gj^j   ffodly  widows   of  such  preachers:  for 

persons  who  *  o      j  r  »  ^ 

were  not  par-    the  encouragement  and  promotion  of  the    preaching 

suTt  to^ntcr-  ®^  Christ's  Holy  Gospel  in  poor  places;  towards  the 
veneinthe  education  of  young  men  designed  for  the  ministry  of 
before  the        Christ's  Holy  Gospel ;   and  also  towards  the  establish- 

Mastcr;  the      ment  and  support  of  alms-houses,  the  inmates  of  which 

peculiar  cha-  •         1         1        1 

racter  and         were  to  be  selected  and  governed  accordmg  to  a  body  of 

relaSb^'*"^  rules  particularly  prescribed  and  set  forth. 

whom  the 

decree  was  to        Lady  Hewley.  the  foundress  of  the  charity,  belonired 

be  prosecuted,  ,     ''  .  f  \,  ,  ^        ,     %^ 

appearing  to     to  the  class  of  dissenters,  known  after  the  Restoratioo 

[nca ^abl^'^'f  ^^  ^^^  name  of  Presbyterian  Nonconformists ;  and,  as 

adequately  far  as  could  be  ascertained,  the  first  trustees  whom  she 

an^*^prote^^^^^  nominated  were  members  of  the  same  religious  body, 

the  interests  and  were,  like  Lady  Hewiej/  herself,  believers   in  the 

objects  of  the  doctrine  of  the  Trinity.     In  process  of  time,  however, 

chanty.  j^g  estates  became  vested  in  trustees,  the  great  majority 

tinct  sets  of  of  whom,  though   still   bearing  the  name  of  Presby* 

each'she^ng  ^^"®"  Dissenters,   were  in    their   religious  sentiments 

tLprim4  facie  Unitarians; 

claim  to  inter- 
vene, having  applied  for  that  purpose,  the  Court  permitted  both  of  them  to  attend 
the  Master,  on  the  understanding  that  only  one  bill  of  costs  should  be  allowed 
against  the  charity  estate. 
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Unitarians;  and  a  considerable  portion  of  the  rents 
Laving  been  of  late  years  applied  by  those  trustees 
towards  supporting  a  seminary  for  the  education  of 
Unitarian  ministers,  and  for  the  benefit  of  poor  preachers 
of  that  denomination,  the  present  information  was  filed 
for  the  purpose  of  removing  the  trustees,  and  having 
new  trustees  appointed  in  their  stead,  and  also  for  the 
purpose  of  having  the  income  of  the  charity  estates 
Applied  according  to  a  scheme. 

By  the  decree  of  the  Vice-Chancellor,  made  oh  the 
hearing  of  the  cause,  it  was  declared,  that  ministers  and 
preachers  of  the  Unitarian  belief,  and  their  widows^  and 
members  of  their  congregations,  were  not  fit  objects,  or 
entitled  to  partake  in  the  benefits  of  the  charity;  and  it 
was  ordered  that  the  Defendants  should  be  removed 
from  being  trustees  and  managers  of  the  charity,  and 
that  the  Master  should  appoint  proper  persons  to  be 
trustees  and  managers  in  the  room  of  the  Defendants^ 
and  also  should  approve  of  a  scheme  for  the  future  ap- 
plication of  the  charity  funds,  having  regard  to  the 
declaration. 


1886. 


Attoeney- 
Genkeal 

Shoee* 


I  ■ 


The  Vice-Chancellor's  decree  was  afterwards  affirmed 
by  Lord  Lyndhirst  on  appeal. 

Two  several  petitions  presented  in  the  causa  were 
DOW  brought  on  to  be  heard  together. 

The  first  was  the  petition  of  the  Reverend  JtAn 
Pari  and  five  other  persons,  who  described  themselves 
as  ministers  of  the  Presbytery  of  the  north-west  of 
England.  This  petition,  after  setting  forth  the  pro- 
ceedings which  had  been  already  taken  in  the  cause, 
went  on  to  state  that  the  relators  were  prosecuting  the 
decree  in  the  Master's  office,  but  that,  as  the  Master 
bad  refused  permission  to  the  Defendants  to  attend  the 

D  d  4  proceedings 
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18S6.        proceedings   before   him,   such  proceedings  would  be 
^    '^"   ^^^     conducted  by  the  relators  only ;    that  the  relators  were 
Genebal      dissenters,  belonging  to   the   religious  sect   called  In- 
Shore.        dependents ;  that  Lady  Heideif  was  not  a  member  of 
that  sect,  but  was  a  Presbyterian,  and  that  she  was 
warmly  attached  to  the  leading  peculiarities  oF  internal 
polity  and   discipline   by  which    Presbyterianism   had 
been   always  distinguished   from    Independency  ;    that 
the  petitioners  difTercd    from   the   church   of  Enghmi 
in  points  of  discipline  only,  and  were  known    by  the 
name  of  Orthodox  Presbyterians ;   that  the  petitioners 
appeared  not  only  on  behalf  of  themselves  but  of  the 
whole  body  of  Orthodox  Presbyterian   congregationsi 
fifty-one  in  number,  composing  the  Presbytery  of  the 
north-west  of  England,  which,  added  to  the  Prcaby* 
terian  congregations  represented  by  the  petitioners  in 
the  other  petition,  amounted  in  the  six  northern  coun- 
ties of  Englajid  to  ninety-five,  and  which,  it  was  sub- 
mitted, were  entitled  to  be  represented  in  the  new  trust, 
many  of  such  congregations  having  theretofore  parti- 
cipated in  the  funds  of  the  charity ;  that  the  petitioners 
conceived  that  Lady  Hcwlej/j  in  making  the  charitable 
dispositions  mentioned,  had    particularly   in   view   the 
interest  of  the  Presbyterians  in  the  northern  counties 
of  England ;  and  that  the  petitioners  were  desirous,  tfaa^ 
in  the  appointment  of  trustees,  and  the  approval  of  a 
scheme,  and  the  other  proceedings  to  be  had  in  pur- 
suance of  the  decree,  due  provision  should  be  made  for 
representing  and  protecting  the  interests  of  such  Pres- 
byterians, and  that  for  that  purpose  a  due  pix>portion  of 
the   trustees   and   mana<;ers   should    be  selected  finom 
among  dissenters  of  the  Presbyterian  denomination,  and 
that  in  such  selection  some  Scottish  Presbyterian  clergy- 
men in  England  should  be  included*     The  prayer  of 
the  petition  was,  tiiat  the  petitioners  might  be  permitted 
to  take  part  in  the  proceedings  before  die  Master,  and 
also  to  propose  a  scheme  and  to  submit  the  names  of 

persons 
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persons  as  trustees  For  the  approval  of  the  Master, 
and  that  the  costs  of  the  application  and  of  the  con- 
sequent proceedings  might  be  paid  out  of  the  charity 
estates. 

The  second  petition  was  that  of  the  Reverend  Henry 
TkomsoHy  and  two  other  persons  styling  themselves 
ministers  of  Presbyterian  congregations  in  tlie  county 
of  Cumberland.  It  purported  to  be  presented  on  behalf 
of  the  Association  of  the  United  Presbyterians  of  Lan^ 
easkiref  Newcastle^  and  Carlisle^  a  body  consisting  of 
Ibrty-four  congregations,  who  were  described  as  Or- 
thodox Presbyterian  Dissenters,  settled  in  the  north  of 
Mngland^  and  who  were  stated  to  have  appointed  the 
petitioners  to  represent  and  protect  their  interests.  In 
the  rest  of  its  allegations,  as  well  as  in  its  prayer,  this 
petition  was  substantially  the  same  as  the  former. 

It  did  not  appear  upon  the  face  of  either  of  the  peti- 
tions, but  it  was  stated  at  the  bar,  and  not  denied,  that 
the  congregations  on  whose  l)ehalf  tlie  first  petition  was 
presented,  acknowledged  the  authority  of  the  church  of 
Seoiland  an  dwere  in  connection  with  that  church;  while 
the  congregations  represented  by  the  second  petition, 
were  a  branch  of  what  is  called  in  that  country  the 
United  Secession  Church. 


183^ 


ATTORNEf- 

Obnithal 

if. 

Shosb. 


Mr.  Wigram  and  Mr.  GirdleUotie^  jun.,  for  the  first 
set  of  petitioners,  submitted  that,  as  the  parties  to  the 
first  petition  represented  congregations,  who,  as  well  in 
point  of  doctrine  as  ecclesiastical  polity  and  discipline, 
stood  exactly  in  the  place  of  the  old  Presbyterian  Non- 
conformists, for  whose  special  benefit  the  charity  was 
founded,  and  as  moreover  many  of  those  very  congre- 
gations bad  been  allowed  in  past  times  to  participate  in 
Lady   Hetriey's  bounty,   it  was  only   reasonable  and 

proper 
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1836.        proper  that  the  petitioners  should  now  be  allowed  to 
^^'^'"        intervene  in  the  proceedings,  more  especially  as  all  the 
GsMUAL      relators  belonged  to  a  sect  which,  in  matters  of  disciplhie 
Srorb        °°^  church  polity,  was  diametrically  opposed  to  the 
Presbyterians,  and  could  not  therefore  be  expected  Is 
be  extremely  anxious  to  protect  before  the  Master  the 
interests  of  that  class  of  dissenters- 
Mr.  Jacob  and  Mr.  Sharpen  for  the  second  set  of  peli* 
tioners,  in  addition  to  the  arguments  urged  in  support  of 
the  other  petition,  referred  to  a  recent  unreported  case  of 
Tke  Aitomey-General  v.  Edwards^  where  an  informatm 
having  been  filed  for  the  regulation  of  a  school  at  the 
relation  of  a  person  who  was   the  heir-at-law  of  the 
founder,  but  who  did  not  reside  in  the  parish,  the  Cooft 
on  that  ground,   with    the   consent  of  the   Attorney* 
General,  permitted  certain  of  the  parishioners  who  were 
not  parties  to  the  suit  to  attend  in  the  Master^s  oflioe^ 
and  to  have  liberty  to  propose  new  trustees,  and  also  to 
submit  a   scheme   for  the  future  management   of  the 
charity.  In  another  recent  unreported  case,  7^  Atiom^ 
General  v.  Gibson^  upon  a  reference  being  directed  to 
the  Master   to    approve  of  a  scheme  for  the    future 
application  of  a  charity  fund,  which  was  given  maoj 
years  ago  for  the  redemption  of  Christian  captives,  it 
was  suggested  that  the  fund  might  be  properly  applied, 
on  the  principle  of  ct/pris^  for  the  benefit  of  negro  slaves 
in  the  West  Indies;  and  as  the  relators  were  merely 
private  individuals,  an   application   was  made  by  the 
committee  of  the  West  India  Association  for  leave  to 
attend  and  take  part  in  the  proceedings  in  the  Maalei's 
office,  but  without  success,  the  Attorney-General  having 
refused  his  consent  (a)     If  the  Court  doubted  the  pro- 
priety 

(a)  In  die  case  of  Attorney^      Company^   (s  Mylne   ^    JTm^ 
General   v.    The   Inmmongert*      576.)  where  one  of  the  cbaritabb 

trusu 
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priety  of  allowing  two  different  sets  of  strangers  to  in* 
terYenei  the  parties  to  the  second  petition,  who  were 
quite  unconnected  with  any  establishment,  shewed  a 
betttf  primd  Jade  case  for  the  indulgence  of  the  Court 
than  the  other  petitioners,  who,  however  orthodox  they 
might  be,  could  hardly  be  called  dissenters,  inasmuch 
as  they  were  connected  in  ecclesiastical  government 
with  the  Established  Church  of  Scotland^  and  recog- 
its  spiritual  authority. 


18d6. 

AtTOEMBY" 
OSMEBAL 

Srobb. 


Ml*.  Wratfi  for  the  Attorney-General,  submitted  that 
tiie  funds  of  the  charity  ought  not  to  be  wasted  in 
settling  the  comparative  merits  of  rival  claimants.  No 
case  had  been  produced  in  which,  without  the  consent 
of  the  Attorney-General,  the  application  now  asked  had 
been  made. 

Mr.  Knight  and  Mr.  C.  Romilly  complained  that  the 
relators,  who  had  been  left  to  bear  all  the  trouble  and 

respons- 


tiufts  was  for  a  similar  puqMse, 
Master  Cox,  before  whom  the 
decree  was  prosecuted,  issued  an 
adrertisement,  calling  upon  all 
cfaaritable  societies  having  ol>- 
jects  analogous  to  the  object  of 
that  charity,  to  lay  before  him 
any  scheme  or  proposals.  On 
the  retirement  of  Master  Cor, 
aooD  aftcrwardf,  the  cause  was 
transferred  to  his  successor,  who, 
on  having  a  scheme  submitted 
to  hhn  on  the  part  of  the  Society 
for  the  Emaneipation  of  Slaves 
in  the  West  Indies,  refused  to 
receive  it. 

An  application  was  there- 
npon  made  to  Lord  Chancellor 
Mwoughtmi,  k^  Mr.  BeiAell,  on 


behalf  of  the  society,  when  his 
Lordship  ordered  that  the  so- 
ciety, at  their  own  risk  and  ex- 
pense,  should  be  at  liberty  to 
attend  and  lay  proposals  before 
the  Master.  Neither  the  Attor- 
ney-General nor  the  relator  was 
served  with  notice  of  the  appli- 
cation. 

Subsequently,  in  the  same 
cause,  an  ex  parte  order  of  the 
Vice-Chancellor's  to  the  like 
eflbct,  obtained  by  the  Society 
for  the  Relief  of  Small  Debtors, 
but  not  guarded  in  the  same  way 
OS  to  the  costs,  was,  on  the  ap- 
plication of  the  IronrnoHgeri* 
Company,  discharged  by  bis 
Honor  with  costs. 
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Attornet- 
General 

V, 

Shore. 


responsibility  of  conducting  the  suit  to  a  successful 
issue,  should  now  be  interfered  with  in  the  regulation 
and  management  of  tlie  funds,  which  might  be  consi- 
dered as  the  fruits  of  their  victory.  The  honesty  and 
fairness  of  the  relators  were  unimpeached ;  in  doctrine 
they  were  equally  orthodox  with  the  petitioners,  and  they 
differed  from  them  merely  as  to  church  government  and 
discipline,  points  which,  where  all  were  equally  dissen- 
ters from  the  establishment,  were  of  comparatively 
trifling  moment.  The  further  prosecution  of  the  decree 
might  therefore  be  safely  confided  to  their  chai;ge, 
watched  and  superintended,  as  of  course  they  would  be, 
by  his  Majesty's  Attorney-GeneraL 


March  16. 


The  Lord  Chancellor  said,  that,  under  tl)e  peculiar 
circumstances  of  this  case,  he  thought  the  applicatioa 
not  unreasonable.  Care,  however,  should  be  taken  that 
the  funds  of  the  charity  were  not  wasted  in  unnecessary 
costs.  If,  therefore,  the  petitioners  could  not  agree 
among  themselves  as  to  proceeding  under  the  decree 
jointly,  and  by  the  same  solicitor  (and  he  should  direct 
the  petitions  to  stand  over  for  a  few  days  to  give  the  par- 
ties an  opportunity  of  themselves  making  some  amicable 
arrangement  of  that  kind),  the  order  must  be  drawn  ap 
in  such  a  way  as  to  protect  the  fund. 


The  petitions  having  come  on  again,  an  order  was 
made,  that  the  petitioners  respectively  should  be  at 
liberty  to  go  in  before  the  Master,  and  watch  the  pro- 
ceedings under  the  decree*  and  to  propose  proper  per- 
sons as  trustees  and  sub- trustees  or  managers  of  the 
charities  and  estates  in  the  petitions  respectively  men- 
tioned ;  and  that  the  Master  should  proceed  upon  such 
proposals  accordingly.  And  his  Lordship  reserved  the 
consideration  of  the  costs  of  these  applications,  and  of 

the 
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the  proceedings  to  be  thereupon  had,  until  after  the  1836. 

Master  should  have  made  his  report,  upon  the  under-  J^      - 

Standing  that  there  was  in  no  event  to  be  more  than  Ganbral 

one  bill  of  costs,  as  if  one  petition  only  had  been  pre-  c  ^* 
sented,  and  as  if  one  solicitor  only  for  both  petitions 
attended  the  Master. 


WOODS  t;.  WOODS.  April  i,.  20. 

TJOBERT  woods,  a  farmer,  who  had  some  time  A  testator 

previously  been   a  bankrupt,   and   had  obtained  ^^in*^*^\ 
his  certificate,  made  his  will,  which  bore  date  the  4th  of  name,  to- 
Jidjf  1786,  and  was  executed  and  attested  in  manner  ^igfa^i^De 
required  for  passing  freehold   estates  by  devise.     The  *^^^  &nd  fur- 
willy  which   was  drawn   by  the  testator  himself,  and  beloved  wife 
was  so  strangely  spelt  and  expressed  as  in  some  places  ^^  "^'^>  ^^  ^?' 
to  be  hardly  intelligible,  after  purporting  to  give  to  the  creditors;  and 
testatoi's  wife^  Elizabeth,  certain  property  described  as  J?  ^^  mT* 

her  own  estate,  and  as  to  which  no  question  arose^  con-  T.  W.  his 

•       i*  11  executors, 

unued  as  follows  :  —  ^h^„  he  ap. 

pointed  to  sell 

-.•»     .       t.i       .         II         1  f  and  dispose  of 

*'I  give  likewise  all  and  every  part  of  my  estate  at  all  his  estates 

Bbmdeston.  Corton,  FUxon^Gorhtonj  and  any  other  towns  ?"^  chattels, 
.  ^      ,  ,  'n  such  man- 

adjoining,   and  all   farming  stock,  crop  of  com,    hay,  ner  as  they 

household  furniture,  and  every  other  thing  whatsoever  •l^uld  jointly 

^  J  o  agree  upon, 

it  be,  to  my  well  beloved  wife  Elizabelhj   to  sell,  to  or  not  to  sell 
disdiarge  all  my  creditors,  where  the  money  is  borrowed  most^ad^isable 

by  to  keep  thern^ 
or  in  any  way 
they  should  think  proper,  so  that  every  creditor  had  his  monev,  and  if  sold,  all 
ovarplut  to  his  wife,  towards  her  support  and  her  family :  Hel4  upon  demurrer, 
that  the  testator^s  children  had  such  an  interest  in  the  aevised  estates  as  enabled 
them  to  sustain  a  bill  against  the  widow  and  her  co-executor,  impeaching  a  sale  on 
the  ground  of  fraud,  and  praying  an  account  of  the  reats  and  profits. 
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by  boncU,  notes,  or  mortgage,  since  my  certificate,  and 
used  for  my  estate,  for  farming  or  any  other  thing 
whatsoever  for  my  use,  if  my  brother  Thomas  is  bound 
with  me  or  not  bound  with  me,  all  to  be  allowed  and 
paid  out  of  my  estate.  Also  I  do  constitute  and  make 
Elizabeth  my  wife,  and  Thomas  Woods  of  WiUinghamf  my 
executors,  whom  I  do  appoint  to  sell  and  dispose  of  all 
my  estates  and  chattels,  in  such  manner  and  form  as 
they  shall  jointly  agree  upon ;  or  not  to  sell,  if  it  seems 
most  advisable  to  keep  them,  or  in  any  way  that  they 
shall  think  proper,  so  that  every  creditor  have  bis 
money ;  and  if  sold,  all  overflush  to  my  wife,  towards  her 
support  and  her  family,  if  any  there  be,  after  paying  my 
brother  for  his  trouble  and  all  other  debts  whatsoever.** 


Elizabeth  Woods^  the  testator's  wife,  was  under  her 
marriage  settlement,  entitled  in  remainder,  upon  her 
husband's  death,  to  a  life  interest  in  some  pordon  of  the 
real  estates  comprised  in  this  devise. 

The  testator  died  in  the  month  of  Fdmiary  178% 
leaving  Elizabeth  Woods^  his  widow,  and  Thomas  Woods 
the  younger,  his  son  and  heir  at  law,  of  the  age  of  fbnr 
years,  and  also  two  infant  daughters,  his  only  children, 
surviving  him.  The  will  was  duly  proved  by  the  ex- 
ecutrix and  executor,  Elizabeth  Woods  and  Thomas 
Woods,  who  was  the  testator's  brother.  Elizabeth  Woods 
afterwards  married  a  person  of  the  name  of  Hulme^ 
who  died  in  the  year  1834. 

The  bill  was  filed  in  the  month  of  October  1 835,  by 
the  testator's  son  and  daughters,  one  of  whom  was  a 
married  woman,  and  whose  husband  was  a  co-plaintiff 
in  the  suit,  against  Thomas  Woods  and  Elizabeth  Hulme, 
the  executor  and  executrix  of  the  wilL 
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After  settiog  oat  the  material  part  of  the  will,  and 
atating  the  facts  above  mentioDed,  the  bill  went  on  to 
all^ge^  that  the  Defendant,  Thamat  JVoodSf  was  the  sole 
ficting  execntor  and  trustee  under  the  will ;  and  that, 
aonnediately  upon  the  testator^s  death,  he  had  entered 
into  and  that  he  still  retained  exclusive  possession  of  the 
messuages,  farms,  and  lands  in  the  will  mentioned,  and 
had  alone  received  the  rents  and  profits  thereof,  and  had 
■old  and  received  the  proceeds  of  the  fumitare,  and  other 
peraonal  property  and  effects,  and  had  also  called  in  the 
testator's  debts,  without  any  interference  on  the  part  of 
his  oo-executrix ;  and  that  by  the  means  aforesaid  he 
bad  realised  a  considerable  sum  of  money,  which  he 
had  mixed  with  his  own  monies.  |  The  bill  then  charged, 
that  the  messuages,  farms,  and  lands  comprised  in  the 
will  were  not,  at  any  time  after  the  decease  of  the  tes- 
tator, put  up  to  sale ;  but  that  the  Defendant,  Thomas 
Woodsj  having  so  entered  into  possession,  had  ever 
since  continued,  and  now  was  in  the  possession  or  receipt 
of  the  rents  and  profits  of  such  messuages,  farms,  and 
lands,  and  that  he  now  claimed  to  be  entitled  to  hold 
and  retain  the  same  as  absolute  owner,  by  virtue  of 
some  alleged  sale  and  conveyance  made  to  him  by  his 
co-executrix  the  Defendant,  Blizabeih  Huime.  The 
Plaintiff,  however,  submitted  that,  according  to  the 
true  construction  of  the  will,  no  exclusive  power  of  sale 
was  vested  in  Elizabeth  Hulme  alone,  but  that  Elizabeth 
Hulme  and  Thomas  Woods  were  thereby  constituted 
joint  trustees,  with  a  joint  power  of  sale ;  so  that  Woods, 
as  such  trustee,  could  not  lawfully  become  a  purchaser 
of  such  estates;  and  they  further  submitted,  that,  for 
these  reasons,  such  alleged  sale  was  wholly  void,  and 
that  the  possession  of  the  estates  by  Woods  was  and 
must  be  considered  as  a  possession  taken  under  the 
will,  in  the  character  of  trustee  and  executor  only,  and 
subject  to  a  sale  thereof  being  made  in  case  that  should 

appear 
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appear,  expedient,  and  until  such  sale,  subject  to  the 
payment  of  the  testator's  debts,  with  the  arrears  of 
interest,  out  of  the  accruing  rents  and  profits^  and  aAtr 
satisfaaion  of  the  testator's  debts,  subject  to  the  trails 
of  the  will,  for  the  benefit  of  the  Defendant  Elizabdkf 
and  the  Plaintiffs,  according  to  their  respective  rights 
and  interests  therein. 


The  bill  contained  a  variety  of  other  chai]ges  and 
allegations,  some  of  which  went  to  explain  the  reasons 
why  the  Plaintiffs  had  not  come  forward  at  an  earlier 
period  to  assert  their  claim;  and  it  prayed  that  the 
sale  and  conveyance  by  the  widow  to  the  Defendant 
Thomas  Woods  might  be  set  aside  as  fi^udulent  and 
void,  and  that  the  rights  of  die  PJaintiffi  might  bfi 
declared,  and  that  all  necessary  accounts  might  bs 
taken. 


To  this  bill  a  general  demurrer,  put  in  by  the  D»* 
fendant  Thomas  JVoodsj  was  overruled  by  the  Vice* 
Chancellor,  and  the  Defendant  thereupon  appealed* 


Mr.  Wigram  and  Mr.  Koe^  in  support  of  the  de- 
murrer. 

One  question  which  arises  upon  the  first  passage  in 
the  will  is,  whether  the  devise  of  these  estates  to  the 
testator's  beloved  wife  Elizabeth  to  sell  is  necessarily  a 
simple  trust,  or  whether  it  is  not  rather  to  be  intended  u 
a  gift  which  she  was  to  take  for  her  own  benefit,  subject 
to  the  charge,  within  the  principle  of  King  v.  Dcnisan,[a) 
This  is  not  n  naked  trust  for  payment  of  debts^  the 
wife  was  plainly  an  object  of  the  testator^s  special  lavoor 
and  bounty ;  and  where  such  an  intention  is  apparent 
the  mere  circumstance  that  the  devise  is  coupled  widi 

a  directioB 

(a)  1  r.  4-  A  260. 
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•  dincotioa  to  sell  will  tiot  eonTert  her  Into  *  troKtcNe  off  ^f^ 
thd  surplus ;  Hill  v.  BiBkop  of  London  {a) ;  Hiigifrs  t< 
Megers.  (A)  If  any  doubt  existed  upon  the  first  part  ttf 
ihe  mH\i  it  is  entirely  removed  by  what  follows.  TkoMai 
iVboiSf  the  testator's  brother^  is  not  a  trustee,  but  Inf 
it  named  mi  eMcutor^  and  his  sAncdon  And  eoncurfettcM 
mre  required  in  order  to  jusdfy  the  widow  fn  itiortiHg 
to  or  abstaining  from  a  sale ;  his  authority  being  inter- 
{NiMd  fisr  Ihe  protection  and  security  of  the  credit6rsy 
of  whom  he  was  himself  one.  Upon  thi§  point  (M 
{Msiage^  **  if  sold,  all  overflush  to  tiiy  wrfe^  towaod^  \M 
Mpport  and  her  familf /'  is  conclusive ;  for  though  fl6l 
Mlfficienlly  express  to  Insise  a  trust  agirfnst  the  lilothei^ 
1!n*  the  beMflt  of  the  heir-at-law  or  the  children  g^ 
mittMfi  it  places  beyond  dispute  the  purpdte  of  boMtf 
tttid  raises  a  necessary  inference,  that,  if  fbr  any  teasM 
the  lands  were  not  to  be  sold,  —  in  the  event,  ftnr  iA< 
sunfce,  of  the  widow  taking  upon  hersetf  Ihe  payhient 
«f  debts,  us  she  might  well  have  doue^^^^^he  w«^  toikdd 
the  landu  discharged  of  the  burthen  Md  Ibi^  hei^  oWtt 
benefit 

The  e&et  of  the  construction  given  to  Ibis  will  in 
the  court  below  is  to  create  an  intestacy,  in  case  the 
wi&  should  concur  with  her  co-executor  in  exencjisiiiK 
their  discretion  not  to  sell.  Even  upon  the  case  made 
by  the  bill,  in  whatever  way  it  is  put,  the  female  Plain* 
ti£Gi  can  have  no  title;  for  if  the  estates  had  opt  been 
sold,  so  that  the  property  remained  unnlteredf  the  whole 
would  be  a  resulting  trust  for  the  heir^tJaw ;  and  the 
consequence  would  be  the  same  if  the  gift  of  the  over* 
plus  fo  the  widow  towards  her  support  and  her  fiunily 
were  held  to  make  her  to  any  extent  a  trustee  witk 
respect  to  the  proceeds  of  a  sale ;  the  word  '*  femilyy" 

with 

(a)  1  Alk.  61S.  (b)  a  P.  IVmi.  11^. 

Vol.  I.  E  e 
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with  reference  to  real  estate  pr  iu  pnoduce^.iippiying 
exclusively  to  tlie  eldest  son ;  Hrig/it  v.  Allrjfnfi{a)  Thyt 
case,  indeed,  was  reversed  in  the  House  of  Lords  1^)^ 
but  upon  the  point  for  which  it  is  now  cited,  its  autbo? 
rity  remains  unimpcached.  In  that  view  the  billy  whj^ 
is.  filed  in  the  names  of  all  the  children^  must  be.dii- 
missed  for  misjoinder  of  Plaintiffs. 

■*...■..■■■  .     ■    .      '.  ■    ..  _■      '*J 

Besides,  it  is  well  settled  that  a  legacy  to.a^r|;M 
for  the  maintenance  of  a  child  is  a  good  gift  to  tiNf 
parent;  so  that  if  the  child  dies  the  parent  will  p^ejTT 
theless.be  entitled  to  the  legacy;  Precedents  in  C%09r 
cerjf  (c)  I.  Hammond  v.  Neame  (d)  \  Robinson  v*  Tick€U{f\ ; 
^nd  the  words  here  are  stronger  in  favour  of  jlk% 
mother's  right,  the  gift  being  to  her  expressly  ^>wwh 
her  own  support,  as  well  as  that  of  the  family,  Tbe 
spn  caqne  of  age  in  the  year  1806;  his.  eldest. ttst^i 
one  of.  the  co-plaintiffs,  attained  twenty-one  in  the  year 
1801;  anid  no  satisfactory  reason  is  assigned  for  the 
e.\ti:aojrdinary  delay  in  the  assertion  of  this  claim. 

"...  '        .    ■     f 

«■■■■'!  -I  -  M 

Sii^  W,  Home  and  Mr.  O.  Andcrdon^  contra. 

*  This  is  not  a  devise  for  the  benefit  of  EtinMk 
Woods,  who  on  the  face  of  the  will  is  stated  to  talft 
the  property  upon  trust.  Slie  and  the  testator's.  brathM^ 
to  whom  jointly  the  autiiority  to  sell  is  delegated,  upiife 
the  first  part  of  tlie  will  are  mere  trustees.  For  whit 
purpose,  then,  and  for  whom  are  they  appointed  trta^ 
tees?  Plainly  (or  the  creditors, — to  sell  for  the  ^Ip' 
^duirge.  of  the  del)is;  and  after  these  are  satisfied  ibc 
overplus  of  the  fund  is  to  go  to  th^  widow  toWwiii 
her  support  and  her  family.      The   family,    as   well 


(b)  See  1  T.  ^  Buss,  143. 

(c)  page  819. 


V    -■»     d*  ^ 


{e)  8  Ves.  142.;  see  alio  9C» 
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as  the  widow,  are  to  participate  in  the  bounty;  and  1SS6* 
M  the  sale  has  taken  place  and  the  estate  has  been 
thereby  converted  into  money,  the  produce,  so  far  as 
It  teroains  unapplied,  must  belong  to  Mrs.  Woods  and 
lier  children  generally,  who,  in  a  question  as  to  per- 
soilal  estate,  are  the  parties  to  be  intended  under  the 
term  ^*  family."  Wright  v.  Alkyns^  which  was  a  caise 
of  real  estate,  has  no  application.  The  children,  under 
the  terms  of  this  bequest,  have  a  substantial  Interest 
In  the  surplus  proceeds.  The  gift  of  the  overplus  is 
io  the  widow,  towards  the  support  of  herself  and  her 
fiimiily ;  and  if  the  land  had  not  been  sold,  it  would 
remain  subject  to  a  charge  for  their  joint  benefit.  Ao- 
hinson  v.  TickeU^  and  that  class  of  cases,  are  clearly 
Astibgnishable ;  for  they  only  shew  that  where  a  fund 
is  given  to  a  parent  for  the  maintenance  of  childr^ 
pajrment  to  the  parent  is  a  good  discharge  to  the  exe- 
cutor; Here  the  language  of  the  gift  is  very  diflerent ; 
'the  'words,  ^  all  overflush  to  my  wife  towards  liet 
support  and  her  family,'^  giving  her  and  the  chlldn^ 
a  joint  interest  in  the  fund,  and  entitling  the  children, 
even  if  she  had  not  sold,  to  call  for  an  account  of  the 
lusoperty  charged  in  their  favour.  The  widow  hating 
i»:perBpnal  interest  in  the  surplus  proceeds,  it  was  ndt 
JHUCsaary  that  the  children,  whose  interest  may  perhaps 
liet  held  to  be  postponed  until  after  her  decease^  should 
JMlitaie  any  adverse  proceedings  during  her  Ufetims. 
Jkiall  events,  if  the  will  creates  a  direct  and  express 
4lMsCf  as  we  submit  it  does,  no  lapse  of  time,  however 
Jdpg^  ean  be  an  answer  to  the  Plaintiffs'  demand.; 
JKUmm  V.  Toone.  {a) 

.  „  Mr.  Wtgranif  in  reply. 


-,.. Tlkc 

(m)  6^  Mati.  153. 
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lAM.  The  Lord  Chakcell6r   [after  shortly  suiting  the 

substance  of  the  bill,  and  reading  the  material  part  of 
the  will;]  — 

Here  then  is  a  gift  of  the  real  and  personal  estata^ 
upon  trust  to  sell  to  pay  debts,  a  trust  not  depeiidiag 
upon  the  executors  themselves.  The  testator,  indasdi 
gives  them  the  discretion  to  sell  or  not  to  sell,  as  most 
advisable,  so  that  every  creditor  has  his  money,  and  that 
clause  would  interpose  a  discretion  to  mor^ge  as  irall 
as  to  sell,  for  the  purpose  of  paying  debts,  but  the  debts 
were  to  be  paid  at  all  events ;  **  and  then/'  prootadi 
the  will,  **  if  sold,  the  overflush  to  my  wife  and 


One  point  raised  upon  the  will  itself  waa^  thai  if 
there  be  a  trust  at  all,  it  is  a  trust  only  for  the  tktost 
son.  Now  the  word  *'  family"  b  capable  of  'wmam 
significations,  according  to  the  context.  It  ia  obvious 
that  in  this  passage  the  testator  was  dealing  with  the 
surplus  of  the  purchase  money  after  a  sale ;  and  the 
construction  contended  for  in  support  of  the  demomr 
would  be,  that,  after  a  sale  had  taken  place,  althovgh 
there  was  a  trust  for  the  family,  the  heir  was  the  obIj 
person  entitled  to  receive  any  benefit  from  ]l  The 
testator,  however,  was  manifestly  dealing  with  the  pro- 
perty in  contemplation  of  a  certain  event,  the  evenly 
namely,  of  a  sale.  I  think  it  is  clear,  therefore^  thal^ 
in  the  construction  of  this  will,  the  expression  **fiunily" 
cannot  be  confined  to  the  heir,  but  that  theodrtr 
children  must  be  considered  as  also  objects  of  the  IM* 
tator*s  bounty. 

It  is  equally  clear,  that  if  the  contemplated. Meat 
took  place,  a  trust,  as  between  the  widow  and  the  chil- 
dren, would  be  created.  The  cases  which  were  cited  ia 
support  of  the  demurrer  have  no  application  to  this 

poiat 
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point.  They  only  decide  that  where  a  gift  k  mad^  to 
a  peryoD,  and  a  trast  created  in  tb^  person^  the  Courl^ 
may  ^fely  and  properly  pay  over  the  fund  to  the  in^*. 
dividn*!  who  is  such  trustee;  but  they  are  far  from 
decjdiog  that  the  person  to  whom  the  payment  is  so 
made  in  tbat  character,  shall  not  be  accountable  fpr  tbfi 
ftind  i0  those  fijr  whose  benefit  the  trust  is  crsot^ 


-  *  i 


'■% 


U  has  been  contended  also,  that  upon  tfae  ^casn  fttalcnl 
in  the  bill|  of  no  sale  or  no  valid  sale  having  beoi  madct 
^Wt  is  no  equity  or  beneficial  interest  in  the  youi^eT' 
dbiklrsn.  In  order  to  lay  a  foundation  fi^r  that  argy^i 
ment,  it  most  appear  that  the  younger  children  cav^- 
by  no  possibility,  have  any  interest  in  the  fund ;  for  if 
they  bnvf  any  interest  in  the  fundi  they  wouk)  have  a 
rj|^t  to  such  an  account  as  is  sought  by  the  preaanfc 
auit  Kow  i  luive  already  stated  it  to  be  my  clear 
OfMimt  tbat  in  a  certain  event,  the  event,  Jianely,  ift 
aanlci  the  widow  would  take  the  pnqpertyit  autyept  ta4^ 
troil;  and  that  that  trust  would  be  not  only  for  lim 
eldei^  son,  but  also  for  the  other  meHiberax)f  the  fiunily* 

It  remains  only  to  be  considered,  therefore,  whether 
thaTlaiatifllf  so  state  their  case  that  the  contiogeocy  re- 
ferrid  to  mayarisei  and  I  am  ofopinioo  that  th^.dcb 
8tf  itTf  indeed*  from  treating  the  property  as  now  dinr 
ahtt^gad  from  the  debts,  the  bill  distinctly  nspresents  it 
aa^i still  liable  to  fhe  burthen;  for,  instead  of  all^gips 
fSmx  the  debts  hare  been  paid,  it  aeems,  on  the  fioq^ 
thkry«  Id  assume  that  there  were<:faarges  reuiaipiug  oM- 
atandii^  and  unpaid.  If  that  be  so,  the  dejvised  cstataa 
aiie  still  bound  to  satisfy  those  charges.  If  the  widow 
iiad  BO  absolute  right,  the  otlier  Defendant  can  hi|ve  no 
right  to  the  property;  and  nothing  which  may  have 
IMMied  between  himself  and  bis  co-trustee  can  affect  the 
ngbts  of  those  claiming  beneficiaUy  under  the  trust. 

E  e  S  The 
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The  allegation  with  respect  to  the  existence  or  debts 
amounts  to  this, —  that  the  debts  were  paid  personally  by 
tlie  Defendant  fVoodsj  thus  bringing  the  case  within 
this  state  of  circumstances,— that  there  were  debts  to  be 
paid  and  trusts  to  be  executed  —  that  there  existed  a 
necessity  for  raising  money,  or  converting  the  eslale 
into  money.  The  representation  in  the  bill  is,  in  eflf^ 
equivalent  to  a  direct  statement  that  there  was  a  neoessily 
for  a  sale;  and  assuming  that  there  was  such  neoessi^t 
it  is  impossible  to  say  that  the  discretion  vested  in  Ibe 
trustees  as  to  the  mode  of  raising  the  money  wottU 
have  the  effect  of  altering  or  affecting  the  rights  of  tbe 
parties. 


I  avoid  expressing  an  opinicm  as  to  any  state  fiTo 
cumstances  other  than  that  which  appears  upon  die 
face  of  the  bill.  I  am  of  opinion  that  the  hill  docs 
shew  such  a  state  of  circumstances  that  tbe  event  mig^ 
arise  in  which  a  sale  would  necessarily  take  place;  and 
that  in  that  state  of  circumstances  there  is  an  interest 
in  the  Plaintifis  entitling  them  to  ask  for  the  account 
which  the  bill  prays. 


I  cannot  think  that  the  lapse  of  time  has  may  cflhct 
in  barring  their  claim;  for  the  life  interest  vealed  io 
the  widow  continued,  and  still  continues,  to  suWtt 
as  to  part  of  the  property  devised ;  and  the  bill  slkgii 
that  the  Plaintifl^  were  induced  to  believe,  from  tJk 
circumstances  therein  stated,  that  th^  bad   not  Iriiv 

•  a 

right  to  institute  proceedings  during  her  liictioNSb-  I 
am  of  opinion,  therefore,  that  the  Vice  ChanoelkfA 
order  was  right,  and  that  the  appeal  must  be  dismisM^ 
with  costs. 


■I.  -• 
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^  LOCKE  r.  SOUTHWOOD.t 
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Y  articles  bearing  dale  the  JMh  of  JprilM'KBt  an4  ^-  ^K*  "^is^. 
*    '  macie  between  Bobart  rMark^i  of^the^fifftt  :paf!l|  heiri"nda$-" 
^Wes'i/ade/aiiy  fipin8ter»  of  thesecomt  p^ir^  i9fi4  xM^  signs,  accord- 
MnMon  and  JMii  Afor^r  <bixHlier  oftborsaidri^fli^^  custom  of  the 
tlbini^^  aa  trustees^'  of  Uie  tbirdp^rti  jB6eiliiig^^^«|  f^  7^^/on^ 
jJBianiiagi^waa  aDOnto  be  soleiiliiiacdf'betiirjeeii:  tiwi^iM^l  Deane,o£ 

Robert  Marie  was  then  lawfully  seised  to  him  a9>di-hA9  ^^®  manor,  in 

i_  •  1         •  r  j«        .      .L  *      '  pursuance  of 

hem  and  assigns  for   ever,  according  to  the  custom  arcides  made 

id'-Aht  oamBor^ofTiouaioH^  J^ane^  ^  eeriaij^  itmawofes,  '^"^  contempla- 

...  ,  ...  .11      ^*o"  ofmar- 

MDd%rvf|itnenwntf^  and  prennsefr^thomii   pttrtiiietiMii^y  ri»ge,  surren- 
dnieribaly  all  which>  mewuagea,i^  Sc,   u^el-e -jwreeW-^tlf  p^^is'^^^^ 
thr  euBlonary  lands  of  inheritance'  of  -Tatml^ >  Jh^tk  trustees  upon 

:.a«  -   .     ,      . ... . -. . . . ..irfH,e«ij* ar^x. 

'  "^'itliai  been  considered'  expedient"  to' riijfek  tifts'  cjfsi  Kre,  aj^j-ng  j"" 
ia'aHiaiqwiice^«lit«jQonnectioi».wiikiaib/Qtf«)f^^  zu  holdandenjov 

till  the  marriage,  and  after  the  Folemnization  thei'eof,  upbii  crust,  Tor  the  settlor  for 
life,  and  afttr  bis  decease,  upon  trust  for  the  intended  wife  for  life,  in  bar  of  all 

.i4flMF  W^  !^'^'^\K»f)^'t^^^^^  and  wife, 

upon  trust  to  burrender  the  pi^mises  info  the  nanas  Or  tneiord,  to  the  use  of  the 

afcnimar^tfaenMniage^  their  i)ein-aDdiM^s;Mi«flQrdiBf|iQ^  ovttoro,  as  tenanu 

in  CMQltn^n ;  B(icb  surrenders  to  be  made  at  the  costs  and  charoes  of  the  children 

^d'^oiitd  b^-enlUiea  to  take  the  kimeby'^lritfe'tlhet^r^'irncPW  default  of  issue 

{iilrftlia'jvm^ge  that  •hoiild  be  livioft .at ;|tifi,da^h  ^  ^^mP/\v^  of  the  husband 

aad  wife,  then  upon  this  jspecial  tf ust  and  confidence,  to'  surrender  the  premises 

43b  tfie  feindti  or  ifns  Idhl^^df^'hmnbKfVr  m%ln?«'(ei«l^t  tMit;  use  and  behoof 

'fili^jk^\Mn  4f  ^''•jWWloe  .^p.fer^j<^^  of  the  manor; 

juch  surrender  or  surrenders  last  mentioned  to  De  made  &i  the  cdfi>ts  and  chaiges  in 
%11  tMtilii^i>riha)jitrslMldrfer«itti  ilrteQ<l9rrviflOi0bfilb«>bislfqaiationed  condition 

■ .fe._  .      •  • ^ 1   11^    ___/__?• _r  ..^L'      ?--^.   .^?ii    L  -         -' 


llMaSf'.»ttlBBr-wbbw  09iili«iied)jib  pmesjjogt  ^i^lbift  prfleiiM^h,'fHl  her  death.  It 
being  admitted  that  the  widow  was,  according  to  the  custom^  tbe.  heir  of  the  settlor 
at  the  time  of  his  death,  and  that  his  youngest  sister  WiH^AiM7f6ir  at  the  time  of 
the  widow's  death ;  it  was  held,  that  by  virtue  of  the  ultimate  limitation  in  the 
articles,  the  youngest  sister  was  entitled  to  caU  for  a  conveyance  ot  the  customary 
premises,  from  a  party  in  whom  the  legal  estate  had  become  vested,  and  who  vdto 
claimed  the  equitable  interest  through  the  widow  and  the  daughter. 

E  e  4 
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19li«       aToresftid,   it   was  declared    that,   in  consideralioii  ^F 
Locu        ^®  ^'^  intended  marriage,  and  of  the  marriage  polw 
V*  Uon  of  the  said  Grace  Haddcn^  and  for  settling  Bud 

assurmg   the   said    messuages,  &c.,    upon   the   tmsts 
thereinafter  declared,  it  was  thereby  mutually  agreed  bj- 
and  between  the  parties  thereto,  and  the  said  JMn^- 
Markcf  for  himself,  his  heirs,  executors,  and  admiilis^ 
trators,  covenanted  and  agreed,  that  lie,  his  hem  M- 
iiuigns,  should  and  would,  at  his  and  their  owiv  pffopH' 
oharges,  before  the  solemnization  of  the  said  marriags^ 
veil  and  sufficiently  convey  and  assure  to  the  use  tf 
ihc!  said  truBtees,  or  their  heirs  and  assigns  for  evtiv 
according  to  the  custom  of  the  said  manor,  aH  the  arid 
messuages,  &a,  to  be  held  and  enjoyed  by  the  aud 
trustees,  and  the  survivor  of  them,  and  the  biMra  end 
aisigna  of  sucli  survivor,  upon  the  conditiona  and  19 
^d  for  the  several  uses,  intents,  and  purposes,  ead 
subject  to  the  several  limitations,  provisoes  and  agiee* 
ments  following;  that  is  to  say,  upon  trust,  to  permit 
and  suffer  the  said  Robert  Marke^  his  heirs  and  ewigp^ 
to  hold  and  enjoy  the  said  messuages,  &c,  and  to  v»i 
ceive  the  rents,  issues,  and  profits  thereof,  until  the 
aolevinization  of  the  said  marriage;  and  from  and  afias 
the  solemnization  thereof,  upon  trust,  to  permit  hkn 
and  his  assigns  to  hold  and  enjoy  the  said  sevcsdt  wm^ 
siiages,  &c.,  and  to  receive  the  rents,  issues,  and  pieils 
thereof  to  his  and  their  own  use  and  benefit^  for  the 
term  of  his  natural  life,   he  rendering  therefore  ell 
rents^  reparations,  suits,  and  services  due  and  payaUe  in 
respect  of  the  premises  during  the  said  term ;  end  upili 
further  trust,  after  his  decease,  to  permit  the  aaid  Graer 
Haddon  and  her  assigns  to  hold  and  enjoy  the  said  bmIp 
fliuages,  &c.,  and  to  receive  the  rents,  issues,  and  profits 
thereof  to  her  and  their  own  use  and  benefit,  fee  the 
term  of  her  natural  life,,  for  her  better  support  end  jneio- 
tenance  in  case  she  should  survive  her  said  intended 

husband, 
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lltesbMd^  Md  {ft  full  reeompeAM  df  M  dower  aQfflhirdir       lAilJ 
which  she  might  otherwise  have^  ehufYH  4Mreh«lliMige  idt    ^'^^I^^T 
dr  out  of  any  of  the  freehold  lands,  tenements^  or  here*'  vJ 

dttanents  of  the  said  B»beH  Markty  she  rendering  thers^;  ^^^^^ 
flMie  all  fent%  &e.  payable  in  respect  of  the  pi^niises  aferaN* 
saM^ariog  the  said  terra;  and  upon  this  further  tnM». 
tbafc  upon  aod  after  the  death  of  the  survhror  of  theUk 
the  said  Robert  and  Graeti  the  said  trustees,  &e^  shotddr 
aprreadtr  iato  the  handis  of  the  kupd  of  the  siiki 
for  thotime  being  the  several  messuages,  fta,  afonMaiu^' 
lo  the  use  and  behoof  of  such  chtldron  of  the  ihavriigef 
Ibv  such  estates,  and  in  such  manner  and  fom-as  the  said 
JBsfcT#|Or  in  his  default  dm  said  Ornery  shorid  bjr  deed 
<Nr  wUI  appoint;  and  in  defaalt  of  such  appointment 
then,  lipon  trust,  to  snrrender  rfie  said  tnessiiages,  -fto^ 
tb  tbenss  of  all  and  every  the  child  and  cbil^en  of  dM 
body  of  tho  said  Bobert  on  the  body  of  the  said  G^wsr 
lawfully  begotten,   their  heirs  and  assigris   for  evei^ 
mwording  to  the*  custom  of  the  manor  afinresaid^  aa 
laaaula  in  common,  and  if  but  one  tuoh  cbiM^  then  to 
iAie  use  of  such  only  child,  hiaorhtfr  heirs  and' dasignii 
forever,  according  to  the  custom  of  thesaid'manoe; 
ouch  surrenders  to  be  made  at  the  costs  and  charges  of 
aueh  child  or  children  who  should'  be  entided*  to  tidoe 
the  same  by  virtue  thereof;  and  in  defiiult'of  tmuetofthe 
aiU  AAer^oo  the  body  of  she  said  dmnr,  thiit  shmdd 
lia  living  at  die  death  of  the  aarvhror  of  thinly  tbta 
upon  this  special  Urost  and  eonfidenee^  ihAt  die  suid 
Inisteea  should  aorrcndar  into  the  hands-of  the  lord'of 
iho  manor  aforesaid  for  the  time  being  all  and  singular 
tbosaid  aevend  messuages,  tuu^  to  slie  use  and  bditof  of 
tim  fight  heirs  of  thd  said*  Robert  MMke  for  oirAr, 
uoeording  to- the  custom'  of  the  said  manor,  'such  sor- 
ttiider  or  surrenders  last  mentiMed,'to  be  made  atlhe 
mad  obaifes  in  dl  ihhigs  t6f  sueb^persdn  or  ptfr- 
I,' ..  •'...'-■>'-•'_  'J',,    -..uj  .'>7>   ' '■'AjjUtsmis 
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IHSU       8008  mho,  by  virtue  of  the  last-mentibned 

limitationi  shoold  be  entitled  to  take  the  same. 

Oa  the  26th  of  April  1 769»  a  surrendert  upon  the 
ditions  and  uaes  expressed  in  the  marriage  articleff  trfi 
node  to  the  use  of  the  trustees,  who  were  Uiereupoa 
duly  admitted  by  the  lord  as  tenants  of  the  custonunrj 
estates  comprised  in  the  articles;  and  the  marrJagit 
between  Boberi  Marke  and  Grace  Haddon  shortly  uSimrt 
wards  took  effect.  They  had  issue,  one  child  ooljy 
a  daughter  named  Elizabeth  Marke.  Robei-t  Marke  lim 
settlor  died  in  the  year  17799  without  having  made  aiqr 
valid  appointment  under  the  articles,  leaving  his  daogblfar 
Elizabeth,  and  widow  Grace,  surviving  him*  After  hU 
death  the  widow  intermarried  with  one  Jame^  TmyBF^ 
wlio  survived  her,  and  by  whom  she  left  two  6on%  John 
Haddon  Turner  and  James  Twrner  the  younger.  Grrnu 
Tt^m^  continued  uiider  the  settlement  to  hold  and  eqjoj 
the  customary  estates  down  to  the  period  of  her  dealli^ 
which  took  place  on  the  5th  of  February  1819*  Eliaar^ 
beth  Marke,  the  daughter,  died  in  the  year  1812,  without 
hsvipg  ever  been  married. 

The  bill  was  filed  by  Susannah  Locke,  the  youngest 
sister  o(  Boberi  Marke  the  settlor,  against  Thonuu  SotUlt> 
wood,  who  had  purchased,  for  valuable  consideration 
but  with  notice  of  the  settlement,  certain  portions  oilth^ 
property  comprised  in  the  marriage  articles*  and  who 

was  also  the  lord  of  the  manor  of  TaunioH  JDeane*  -. 

■■  *     .  ■  ■        . 

^        ■  •  ■        . 

The  bill,  after  setting  forth  the  marriage  articl^«r  wi 
stating  the  facts  already  mentioned,  went  on  to  i|il<||e 
that  the  settlor  left  no  issue  eKcepi  EliKobeih  Martin 
and  that  he  left,  no  brother  surviving  him ;  and-  ibiit 
tho  Plaintiff  was  his  youngest  sister,  and  tbat,.aaMich 
yottogest  sistsTy  she  became  and  was  at  the  time  of  the 

death. 


i» 


ifeath  tXyGrekt  Muflx  (afterwBids  Once  Zla^)»  :iiid  UOHUr 
was  now  the  heiress  of  Robert  Mmriij  aocording  to  tihi 
custom  of  the  manor;  and  that,  as  such  customary 
bislMIS)  sbe^  upon  the  death  dt  Qtace  MMce^hf^bm^ 
Md  ifraa  entitled  to  die  customer  premises,  nndarrjnd 
bjr'^^ilrtne  of  the  trostf  expressed  in  the  articles;  TIm 
bill  then  stated  that  the  legal  estate  in  the  premisa 
teul,  bjr  virtue  of  certain  mesne  sorrendcrs  and  admi^ 
taiie^  become  and  was  now  Tested  in  the  Defiendaoti 
The!  bill  charged  that,  according  to  the  tru»  censtmoii 
tiMi  oP'the^  marriage  arliUes^  the  "bustoBBarjr  ptsewises 
"^^a^  Upon  the  death  of  the  surmnor  of  iiokri  JUmke 
vM^Orti^  his  wife^  without'  leaving  issue  of ^^thfir  mar*» 
liigetlien  \bi\fig,  to  be  suTModered  ta  the  use  iif:CBb 
p^NJMh  (H?  persona  who  sboold  then  beidie  oiistoiMiy 
h^-  er  beirs  of  IloberS  Marke*  The  bill  prayed  a  de» 
'tliirafion,  that  the  Plaintiff  waa  entitled  in  equity  to  tbe 
ie(M4imafy  premises,  and  that  the  Defeadanti^aiight^Ai^ 
dWreed  to  surrender  the  same  to  her  and  bar Mn  mad 
Mllglis*  ■■■■■-'-■■,  :*  ■:'■:>  i.y  ifi'ff 

The  answer  of  the  Defendaat^/ after :«hBitti|i^.4faib 
marriage  articles  and  the  other  matters  of  fact  stated 
Iff nelMr  bHI»  pro<MdM '  to^  set  Ibrtk  tbs:  ^latuoe  !)ofithe 
Bbfebdam's  title,  wbich  Imp  derhred/x&nder  iiuroeudens 
Mtule  tb  fahn  by  the  person  in  whom  the  legal  estate 
itfad-' beOome  Tested,  with  the  cenourrence  «f  tbo'Coi^* 
Mmaryheirof  6mce  Tvmcr^  and  6f.the.dc«see  upder 
thb  m)X ^^  EtktAeth  Marke^.i  .The  ianswerjwent.on^to 
admiti  that  according  to  the  Defendant's  belief,  Robert 
l^rl^  left  ti&  brother  sni-f  Iviag  Jiku^and  tba^abeFKin- 
itff^irad'Ua-yoottgest'iaistep?:  italsaaadasitttdi  that\ai 
Meb^-yoilfigevc  akter,  she  became' anNbavaaat^thetirae<of 
^ririiT  deuth  of  Gmcitf  MMotkerh^amm  of  Baberi:Mmrkef:m^ 
4wditig  to  the  e«stom  of  diejnanfr^i  bat  it  alkged  tbat^ 
by  the  cttstofft  of  the  inaiioiv>tbe  mdois^of  ar^ieuiMnit 

dying 
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djring  seised  of  customary  lands,  parcel  of  the  manorv 
was  heir  of  snch  lands  to  her  and  her  heirs  absoluteljt 
and  chat  Grace  Marke  was  therefore,  at  the  time  of  the 
SouiHwooD.  death  of  Bdbert  Marke^  his  heiress  according  to  the 
custom  of  the  manor ;  and  the  Defendant^  for  the  reaseaa 
aforesaid,  denied  that  the  Plaintiff,  as  such  customaiy 
heiress,  did,  upon  the  death  of  Grace  Marie,  becoase  or 
was  now  entided  to  the  customary  premises.  The  Jh^ 
fendant  admitted,  tliat  the  legal  estate  in  the  customary 
premises  was  then  vested  in  him,  and  that  he  was  abo 
the  lord  of  the  manor ;  and  he  submitted  that  be  waa 
not  a  trustee  of  the  legal  estate  of  the  preoMaea  uporn 
the  trusts  of  the  marriage  articles ;  and  that  the  prcmiaiv 
were  not,  according  to  the  true  construction  of  tbi 
articles,  upon  the  death  of  the  survivor  of  Robert  Mmrhi 
and  Grace  his  wife,  without  leaving  issue  of  the  map- 
riage  then  living,  to  be  surrendered  to  the  penon  or 
persons  who  should  then  be  customary  heir  or  heira  of 
the  said  Robert  Marke,  as  in  the  bill  alleged. 

The  Plaintiff  filed  a  replication  to  the  answer,  bat 
did  not  examine  any  witnesses,  or  adduce  any  other 
evidence  in  support  of  the  bill.  Copies  of  the  variow 
surrenders  and  admittances  on  which  the  Defendant 
relied  were  admitted  by  the  Plaintiff. 

The  Vice-Chancellor,  at  the  hearing  of  the  eaiis% 
made  a  decree  according  to  the  prayer  of  the  bill^  and 
the  Defendant  thereupon  presented  a  petition  of  appeal. 


Sir  Edward  Sugdeii  and  Mr.  Jacob,  for  the 
cbserved,  that  the  Defendant  having  admitted  by  lib 
answer  that,  according  to  the  custom  of  the  manor, 
the  Plaintiff,  at  the  time  of  the  death  of  Grace  l\frmer% 
and  now,  was  the  heiress  of  Robert  Marke  the  settlor, 
the  only  question  upon  which  the  Court  was  now  callad 

to 
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to  decide  waSf  what  coliMructioa  shoiild  be  ptit  upon        1831. 

the  ronrriAge  articles.    The  true  oonstniction  of  thoee 

arlicles^  they  submitted,  was,  that  the  party  who  waa         '  r. 

to  take  the  property   under  the  ultimate  limitation^ 

waa   the  individual   who   happened  to   fill    the  chfi«> 

meter  of  customary  heir  of  the  settlor  at  the  deter** 

iDinmtioa    of  the   contingency   previously   expressed; 

that  is  to  say,  in  the  events  which  had  happened,  on 

thtf  death  of  the  widow  of  the  setdor  leaving  no  issoa 

of  the  marriage.     Till  that  event  took  place,  the  re* 

mainder  was  contingent,  and  the  party  who  was  to  be 

entitled  under  it  remained  uncertain.     This,  which  was 

the  rational  and  probable  construction,  was  supported^ 

as  well  by  the  general  frame  and  scope  of  the  articles, 

as  by  the  particular  expressions  employed  in  them 

and  H  was  placed  beyond  donbt  by  the  8{)ecial  pro* 

vision  in  the  last  clause,  by  which  it  was  directed  tha^ 

in  default  of  issue  of  the  marriage  living  at  the  death 

of  the  surviving  parent,  the  trustees  should  sorrendstr 

into  the  hands  of  the  lord  of  the  manor  all  and  sin* 

gular  the  messuages,  &c.,  to  the  use  of  the  right  heirs 

of  the  settlor  for  ever  according  to  the  custom  of  the 

manor,  **  such  surrender  to  be  made  at  the  costs  and 

ehclrges  iti  all  things  of  such  person  or  persons  who, 

by  virtue  of  the  last-mentioned  condition  or  limlta«- 

tion,  should  be  entitled  to  tnke  the  same.'*     Ward  v. 

Braibsy,  (o) 

The  Solicitor-Qmeral  (Sir  fV.  Home),  Mr.  Z>vj^; 
and  Mr.  Presume  in  .support  of  the  appeal. 

The  ultimate  limitatiod  in  the  marriage  articles,  in 
defiiult  of  issue  of  the  body  of  Bobert  Marike,  the  set- 
ftloiv  on  the  body  of  Grace  Haddant  Hying  at  ^ihe  death 
of  the  survivor  of  them  the  said  Bobert  and  Or^^et  to  the 

(a)  i  Vcrn.2Z^ 
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18tlii  Dse  of  the  right  heirs  of  the  said  Robert  Marke  for  eveff 
aecording  to  the  custom  of  tiie  manor,  is  no  more  thaai 
a  reservation  of  the  settlor's  old  estate,  reresting'tfiat 
estate  in  him,  subject  to  the  previous  limitations ;  and 
upon  his  death,  tlie  estate  descended  to,  and  vested  itt^ 
his  widow,  who  survived  him,  as  his  heir  according  tor 
the  custom.  This  is  not,  as  has  been  contended  on  die 
part  of  the  Plaintiff^  a  limitation,  by  purchase,  to  the  Qit'-' 
known  and  uncertain  individual  who^  by  chance,  SDirf 
happen  to  answer  the  description  of  customary  hdr  al 
the  death  of  the  survivor  of  the  settlor  and  his  wife' 
At  law,  a  man  could  not  make  his  heir  a  purchasery 
designating  him  by  that  term ;  Firsi  Lisiiiuie  {a) ;  and  it 
has  been  always  held  that  a  limitation  to  the  right  hanr 
of  the  grantor  continues  in  himself  as  the  reversioB  in 
fee ;  Fenwick  v.  Mitforth  {b\  Earl  of  Bedfbrd^s  Ca8e{i^: 
Mr.  Watkins  lays  it  down,  that  the  same  rule  applies 
to  equitable  as  to  legal  estates  (^Q,  to  copyholds  as  to 
freeholds  {e) ;  Boe  dem.  Noden  v.  Griffits  {g) ;  Tkrtai^ 
out  dan.  Gawer  v.  Cu9iningham.  {h) 

The  only  object  of  these  articles  was  to  make  a  pro* 
vision  for  the  wife  of  the  settlor  and  the  children  of  the 
marriage ;  for  it  is  expressly  recited  that  tlie  articles  weie 
made  in  consideration  of  the  marriage  and  of  the  fortuoi 
of  the  intended  wife.  If,  therefore,  Robert  Marke  had 
Survived  his  wife  and  daughter,  the  object  and  porpoacs 
of  the  settlement  would  have  been  entirely  exhausted ; 
and,  under  those  circumstances,  he  would  have  been  en- 
titled to  call  upon  the  trustees  for  a  re-surrender  of  the 
customary  premises.     In  determining  a  question  of  OOB- 

stmotim 

(a)  Co.  Liu.  S8.  b.  (0  1  Wath.  Copyk.  1 80L4th  ei 

lb)  Mo.  884.  (g)  4  Burr.  19S9. 

<c}  Mo.  718.  (A)  Feame,  C.  R.  6S.  8  Bkek 

Id)  Watk,D€9e,  IS9.  104S. 
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stmcfion  of  this  kind^  the. whole  scope' and. coataxt^       Iftfii 
the  instrument,  and  the  declared  or  pbjiripus  .purpoites     *^*'v||^  '^ 
qf  die.  parties,  are  material  to  be  considered ;  CMmon^  «i 

itrZgf  V.  Clinton,  (a)  It  is  absurd  to  i^uppose  ihat;  thi^  w»fW«8 
senior  could  have  meant  to  make  such  a  ^etUeroenl^.^f 
big, own. estate,  that,  if  his  wife  died  t;he  T^ry.d^yjaf^ei? 
Uie  marriage»  his  interest  should  be  irrevsQpablj-cutjdopfii 
^.  a. mere  life  estate,^  especially  in.  favour  of  a  p^r89i) 
ifaoertain  and  unde6nable,  during  bi^li^time^  w4%M3fl 
vjiom.  no  consideratioa  moved  either  dir^v|y  (^i.  i'f^ 
directly.  Tliat  it  was  not  intended  to  provjde  by.  tli^ 
arucles  for  any. person. or  object  unconnected  wjib  tl^ 
marriage,  is  manifest  from  the  veiy  first  p'ustexprea^ 
in  .them,  —  the  trust  by  which  the  settlor,  bia.hein^aQd 
assi^^  are  permitted  to  hold  and  enjoy  the  p;remise89 
uotiLthe  marriage  takes  effect. 

The  pnly  circumstance  on  which  the  Plaintiff  relieS|  ^ 
takiog:her  case  out  of  the  general  rule,  is,  tha^  tb<$  |Jp»» 
tees  are  by  the  terms  of  the  trust  reqiiir^.  to  ,do  a|i  ^ 
upon  the  happening  of  the  contingency,  namely,  to  sur- 
render the  trust  eiitate  to  the  party  entitled  as  custoiiiry 
beir ;  but  tbot  proviso  is  a  mere  formi  to  be  found  in  i  all 
^latruments  of  a  similar  kind,  aod.<pon$tantly  r^Uired 
by  the  steward  of  tliis  nuuior;  and  it  cannot  excludeMJm 
fjght  of  the  settlor  to  his  old  estate  as  a  reversioaTt*} 
9)aining  vested  in  him*  DoubUe88,A  limitation  to  righl 
beirs  may  be  conntrued  to  mean  right  heirs  at  a  par? 
tic^lar.tiine,  as  was  the  cose  in  Cholnwndeleif  v.  Ciinfen$ 
where  the  sense  of  the  context  rendered  ^uch  aconstrup* 
tkHi  upperative;  butf  even.  i»  «.  wil{»  noUiing  but  the 
•tjroDgest  and  most  distinct  expressions  have  been  con- 
sidered sufficient  for  that  purpose;  Hollovoay  v.  Holkh' 

-Sr 

(a)  iJ.^JV.l.   ir,  {ii^Sfm 


./>■:■..   ^   ^ 
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1831.  Sir  Edward  Sugden^  in  reply,  referred  to  Goring  ▼• 

Nash  (a)  and  Gavering  v*  Clavering  {&)»  to  shew  that  iht 
Court  would  give  effect  to  marriage  articles  bajodd 
the  immediate  purpose  for  which  they  were  •Dte^Bd 
into,  and  for  the  benefit  of  volunteers;  and  he  sub- 
mitted that  Cholmondeletf  v.  Clinton^  so  far  from  beiiig 
adverse,  was  in  the  Plaintiff^s  favour. 


June  so.  Lord  Chancellor  Brougham. 

This  is  a  very  singular  case,  ai  ising  out  of  a  cnston 
in  the  manor  of  Taunton  Deane^  by  which  a  widow  suc- 
ceeds as  heir  to  her  husband,  to  the  exclusion  of  the 
issue.  Such  being  the  custom  of  this  manor,  a  Plaintiff 
comes  forward,  who  is  the  youngest  sister  of  the  decaaaed 
husband,  and  who  became  his  customary  heiress  at  the 
death  of  the  widow  (for  a  custom  similar  to  the  tenure 
by  borough  English,  also  obtains  in  this  manor),  and 
who,  as  such  heiress,  claims  certain  customary  estates 
within  the  manor,  under  the  limitations  of  the  settlement 
which  I  am  about  to  state.  The  other  party  to  the 
suit  is  a  purchaser  for  valuable  consideratiouy  with 
notice,  who  claims  under  the  widow  and  daughter  of  the 
setdor.  The  settlement  gives  an  ultimate  remainder  ia 
the  equitable,  not  in  the  legal  estate,  to  the  right  hein 
of  the  settlor,  who  was  a  person  of  the  name  of  Robert 
Marie ;  and  the  question  is,  whether  the  right  hein  to 
whom  this  remainder  is  limited  are  the  right  heirs  of  the 
settlor  at  his  death,  or  his  right  heirs  at  the  time  of  the 
happening  of  the  contingency  upon  which  this  limitation 
is  to  take  effect ;  in  other  words,  whether  the  widow  or 
the  youngest  sister  of  the  settlor  is  entitled  under  this 
uldmate  limitation. 

Eveiy 

(a)  3  Aik.  1 86.  {h)  2  Vem.  475. 
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Every  thing  depends,  thereforei  upon  the  ultimate  •  ISAl* 
iimitation,  which  is  to  this  effect:  —  The  settlor,  first 
of  all,  for  the  better  support  and  maintenance  of  his 
Intended  wife  Grace,  and  in  full  satisfaction  and  bar  of  Southwood. 
all  dower  and  thirds,  limits  the  estates  in  question  to 
ffai^  use  of  himself  and  the  said  Grace  for  life,  and  after 
the  death  of  the  survivor  of  them,  to  the  use  of  their 
issue;  and,  in  default  of  issue  of  the  body  of  the  said 
Robert  Marke  on  the  body  of  the  said  Grace  Haddon 
kwfully  to  be  begotten,  that  should  be  living  at  the  time 
of  the  death  of  the  survivor  of  thero^  upon  this  further 
special  trust,  that  the  trustees,  or  the  surviTor  of  tbem, 
should  surrender  the  said  estates  into  the  hands  of  the 
Iprd  of  the  manor,  to  the  use  and  behoof  of  the  right 
heirs  of  the  said  Robert  Marte,  according  to  the  custom 
of  the  manor;  "  such  surrender  or  surrenders  laat  men* 
tioned  to  be  made  at  the  costs  and  charges  in  all  things 
of  such  person  or  persons,  who,  by  virtue  of  the  laat 
mentioned  condition  or  limitation,  should  be  entitled  to 
take,  the  same." 

,   *  ,     I  *  ■  T 

,^Now  it  is  to  be  particularly  observed,  that  in  this  case 
a  surrender  is  directed  to  be  made  in  &vour  of  the  issue 
at  the  time  of  the  death  of  the  survivor  of  the  parents; 
and  in  default  of  issue  whicli  shall  be  living  at  the  time 
of  the  dead)  of  the  surviving  parent,  a  surrender  is  di- 
rected to  be  made  to  the  right  heirs  of  the  settlor  ac- 
cording to  the  custom  of  the  manor;  such  surrender  to 
tie  made  at  the  costs  and  charges  in  all  things  of  the 
person  or  persons  who  shall  be  entitled  under  the 
ultimate  limitation.  In  this  limitation  it  seems  to  me 
to  be  perfectly  clear,  that  the  intention  of  the  settlor 
was,  that  the  estate  should  go  to  him  or  her  who  should 
answer  the  description  of  his  right  heir  according  to 
the  custom  of  the  manor  at  a  given  period,  namely. 
Vol.  I.  F  f  the 
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188l«        the  death  of  Grace  without  issue  of  the  marriage  liTii^ 

_  ^  at  the  time  of  such  death* 

Locke 

V, 

SouTHwooiK  Considering  the  plain  indication  of  the  settlor's  inten- 
tion,  arising  from  the  circumstance  of  his  giving  a 
life-estate  to  bis  wife,  of  his  making  a  provision  for  h«r 
in  bar  of  all  dower,  —  tying  himself  up,  therefore,  from 
the  power  of  making  any  future  settlement  of  tbe  pro- 
|)erty ;  considering,  further,  that  it  was  not  yery  likely 
that  he  contemplated  the  event  of  his  wife  succeeding 
to  this  estate  as  his  customary  heir,  while  it  was  obvi- 
ously his  intention  that  the  ultimate  limitation  should  take 
efiect  in  the  event  of  a  failure  of  issue  of  their  bodies;— 
I  am,  upon  these  grounds,  of  opinion  that  the  decisioa 
of  the  Vice-Chancellor  is  correct,  and  ought  to  be 
affirmed. 


This  cause,  under  the  name  of  BusJi  v.  Idkkcy  was 
afterwards  heard  on  appeal  in  the  House  of  Lords, 
where,  on  the  5th  of  September  1835,  the  decrees  of 
the  Vice-Chancellor  and  the  Lord  Chancellor  were 
affirmed,  {a) 

(a)  See  tbe  following  case. 
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1896. 


LOCKE  V.  COLMAN,  J^-  20.  «?• 

'T^HIS  was  a  bill  filed  by  Susannah  Locke^  the  Plaintiff  A  custom  in  a 

in  the  cause  of  Locke  v.  Soui/twood  (a),  for  the  pur-  ^^  the  death 

pose  of  recovering  from  Matlhcm  Colman  and  Sarah  of  a  person 

,  seised  of  pro- 

Colman  certain  other  portions  of  the  customary  premises  perty  within 

situate  within  the  manor  of  Taunton  Deane^  and  com-  f^^  panor, 

'  leaving  no 

prised  in  the  same  marriage  articles.  The  Cobnans  stood  widow,  child, 

in  the  same  situation  with  Southwood^  being  purchasers  ^i^^  youn^t 

for  valuable  consideration,  who  derived  title  under  aur-  sister  shall 

1  111  •         I  111  inherit,  will 

renders  made  by  the  person  m  whom  the  legal  estate  not  be  held  to 

was  vested,  with  the  concurrence  of  the  customary  heir  f  J^du^le  '!>« 

.  issue  of  a 

of  Grace  Turner^  the  settlor's  widow,  and  of  the  devisee  deceased 

under  the  will  of  Elizabeth  Marke,  his  daughter.  brother  unless 

'  ^  the  custom  is 

expressly 

The  case  made  by  the  bill  was,  muiatis  mutandis^  the  ^^^^^  ^  ^j^i 

same  in  substance  as  that  in  the  suit  of  Locke  v.  South"  particular 
V90od.     The  custom  of  the  manor,  as  to  inheritance,  was      ^n  issue 

stated  to  be,  that  upon  the  death  of  a  person  seised  in  fee  Erected  for 

according  to  the  custom,  and  leaving  no  wife  or  children  of  trying  the 

and  no  brother  surviving  him,  the  customary  estates  <^u*^™« 
descended  upon  his  youngest  sister,  and  the  Plaintiff 
was  alleged  to  be  such  youngest  sister. 

The  answers  of  the  Defendants  admitted  the  matters  of 
fact  alleged  in  the  bill,  and  that  the  settlor  left  no  brother 
surviving  him,  and  that  the  Plaintiff  was  his  youngest 
sister,  but  it  insisted  that  the  Plaintiff  did  not,  as  such 
youngest  sister,  become,  and  was  not  at  the  time  of  the 
death  of  Grace  Turner^  and  that  she  was  not  now  the 
heiress  of  Robert  Marke  according  to  the  custom  of  the 

manor : 

{a)  page  411.  typih. 
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manor :  for  the  Defendant  was  advised,  that,  according 
to  such  custom,  if  a  tenant  dies,  having  a  wife,  such  wife 
upon  his  death  becomes  and  is  his  heir  according  to  the 
custom,  and  becomes  thereupon  absolutely  entitled  to  the 
customary  lands  of  her  husband  not  disposed  of  by  his 
will,  to  hold  to  her  and  her  heirs  for  ever  according  to 
the  custom ;  and  that  a  child  of  any  tenant  by  the  custom 
of  the  manor  can  only  be  his  heir  according  to  the 
custom,  in  the  event  of  such  tenant  dying,  having  no 
wife  at  the  time  of  his  death  ;  and  that  if  a  tenant  dieS| 
having  no  wife  at  the  time  of  his  death,  his  youngest 
or  only  son  is  his  heir  according  to  the  custom  of  the 
manor;  and  in  case  of  no  son,  his  youngest  or  only 
daughter;  and  if  no  daughter,  his  youngest  or  only 
brother  is  his  heir  according  to  the  custom  of  the 
manor;  and  that  if  there  be  no  widow,  son,  daughter,  or 
brother  of  a  tenant,  in  such  event  only  is  a  sister  of  a 
tenant  by  the  custom  of  the  manor  his  heir;  and  thatf 
according  to  such  custom,  if  a  widow  marries,  her  second 
husband  is  entitled  to  admission,  and  thereupon  becomts 
absolutely  entitled  to  the  lands,  in  the  same  way  as  the 
>pv'idow  does  by  surviving  her  husband :  and  the  D^ 
feudant  stated  that  he  believed  the  said  Grace  TumerXA 
issue  by  her  second  husband  James  Twiier  two  soni^ 
namely,  John  HaddoTi  Turner  and  James  Turner  the 
younger;  and  that  her  said  second  husband  on  his  mar- 
riage with  her,  or  her  youngest  son,  James  Turner  the 
younger,  on  her  death,  and  as  her  customary  heir, 
became  entitled  to  the  lands  and  premises  sought  to 
be  recovered  by  the  bill.  The  answer  further  stated 
that  the  Defendant  was  informed  that  Robert  Marie  had 
a  brother  John  Marke,  who  died  leaving  issue  two  sons, 
John  and  Robert^  the  youngest  of  whom,  Robert^  would, 
in  the  event  of  Robert  Marke  the  settlor  not  having 
left  a  widow,  have  been  his  customary  heir ;  and  that 
Robert  Marke^  the  son  of  John,  left  John  his  youngest 

son, 
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son,  who  would  now  be  the  heir  of  Robert  Marke  the 
settlor  if  he  had  not  left  a  widow ;  and  the  Defendant 
said  he  was  advised  and  believed  that,  for  the  reasons 
aforesaid,  the  Plaintiff  was  not  the  heir  of  Robeti  Mmke 
according  to  the  custom. 

The  answer  was  replied  to,  and  evidence  was  gone 
into  on  both  sides.  The  substance  and  general  effect 
of  the  evidence  are  stated  in  the  judgment. 

The  Vice-Chancellor  having  made  a  declaration  that 
the  Plaintiff  was  entitled  to  the  premises  claimed  by  the 
billy  and  decreed  that  the  Defendants  should  deliver  up 
possession  and  surrender  the  property  to  the  Plaintiff,  an 
appeal  was  brought  against  that  decision. 

Mr.  Jacob  and  Mr.  Bldke^  in  support  of  the  decree, 
submitted  that  the  point  of  law  upon  the  construction  of 
the  articles,  was  completely  concluded  by  the  judgment 
of  the  House  of  Lords  in  the  former  case  of  Z.oc^^  v. 
SoidkfDOodj  affirming  the  decrees  of  Lord  Chancellor 
Brougham  and  of  the  present  Vice-Chancellor,  and  that 
die  point  was  no  longer  open  for  discussion.  With 
respect  to  the  existence  of  the  custom,  as  stated  in  the 
bill,  the  doubt  suggested  by  the  answer  was  completely 
removed  by  the  evidence.  It  was  true  that  a  custom  of 
this  nature,  which  derogated  from  the  common  law,  was 
to  be  taken  strictly,  and  that  nothing  could  be  engrafted 
upon  it  beyond  what  was  expressly  found  to  constitute  the 
custom  ;  Denn  v.  Spray  {a)\  but  evidence  of  general  re- 
putation of  the  custom  was  admissible,  and  it  had  also 
been  decided  that  evidence  of  reputation  of  a  certain 
course  of  inheritance  being  the  custom  of  a  manor  in 
particular  instances  was  properly  left  to  a  jury,  with  a 
view  to  shew,  by  analogy,  that  the  same  rule  of  inherit- 
ance 

(a)  1  T.  R,  466. 
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1836.        ance  extended  to  the  case  of  persons  in  more  remoir 
,   '  '  degprees  ;Doe  d.  Foster  t.  Sissofu  (a) 


V. 
COLMAN. 


The  Lord  Chancellor  said,  that,  after  tbe  deciaiaa 
of  the  House  of  Lords  in  Locke  v.  Southwood^  he  could 
not  listen  to  any  argument  upon  the  construction  of  the 
marriage  articles. 

Sir  W.  Home^  Mr.  Preslon,  and  Mr.  J.  B.  Parr^  for 
the  appeal,  insisted  that  even  if  the  judgment  of  the 
House  of  Lords  (a  judgment  which  had  not  been  very 
satis&ctory  to  the  profession)  were  to  be  held  binding 
as  a  precedent  in  a  suit  against  other  parties,  the  deerae 
in  this  cause  was  clearly  erroneous.  The  anawersof 
the  Defendants,  unlike  that  of  the  Defendant  in  Idxit 
v.  Southnjood,  did  not  admit,  but,  on  the  contraryt  dis- 
tinctly denied  the  allegation  that  the  Plaintiff,  at  the  death 
of  Grace  Twner^  was  tbe  heir  of  the  settlor  a^yi^v^Bg 
to  the  custom,  and  had  put  the  Plaintiff  to  the  proof  of 
it,  and  the  evidence  adduced  on  her  behalf  had  alto- 
gether £iiled  in  proving  that  allegation.  TheDefeodaats 
were  purchasers  for  full  value,  having  obtained  a  con- 
veyance of  the  legal  estate,  and  before  they  were  de- 
prived of  that  estate,  they  had  a  right  to  insist  that  the 
Plaintiff  should  completely  and  strictly  establish  her  case. 
The  question  was  not  as  to  the  infirmity  of  the  Defend- 
ants' title,  but  as  to  the  strength  of  the  Plaintiff'a  titlb 
It  was,  tlierefore,  not  enough  to  shew,  as  it  mif^t  be 
conceded  the  Plaintiff  had  done,  that  if  the  settlor  left 
no  wife,  or  child,  or  brother,  or  issue  of  a  deceased 
brother,  the  youngest  sister  was  entitled  to  inherit; 
she  was  bound  also  to  shew,  either  that  there  were  not 
living  issue  of  a  deceased  brother,  or  that  if  such  iasoe 
existed,  she^  as  youngest  sister,  had  a  preferable  title  as 
heir  according  to  the  custom,  and  would  exclude  thenk 

Neither 
(a)  12  Eati,  62. 
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Neither  of  these  things,  however,  had  she  done:  there  19M. 
was  an  allegation  in  the  answer  and  also  some  testimony 
to  shew  that  the  settlor,  though  he  left  no  brother  sur- 
viving hiro,  had  great-nephews  now  livings  the  issue  of 
«  brother  who  died  in  his  lifetime;  and  the  attem|it  to 
prove  the  custom  broadly  and  generally,  that  the  youngest 
sbter  was  customary  heir  io  the  event  of  there  being 
no  brother,  whether  there  were  or  were  not  brother's 
issue  living,  had  not  been  supported  by  the  evidence^ 

This  was  not  a  case  of  what  might  be  called  a  common 
law  custom,  like  the  custom  of  gavelkind  or  borough 
English,  though  strongly  resembling  the  latter:  it  was  the 
case  of  A  custom  in  a  particular  manor,  and  the  question 
would  be,  whether  in  such  a  case  the  issue  of  a  de- 
ceased brother  were  excluded  by  a  surviving  sister. 
Now,  upon  the  authority  of  ClemetUs  v.  Scudamore  {a\  it 
was  clear  that  unless  a  custom  to  that  efiect  was  distinctly 
«llq;ed,  the  brother's  children  were  not  to  be  so  ex- 
cluded. It  had  not  been  shewn  that  in  this  manor  the 
claim  of  the  issue  of  a  brother,  ^Mrv  rfpreseniatianisj  had 
ever  been  postponed  eo  nomine  to  the  claim  of  a  surviving 
fliater ;  and  where  the  custom  of  the  manor  was  silent, 
cife  Court  would  presume  that  the  descent  was  according 
to  the  course  of  the  common  law ;  Denn  v.  S^ay.  (b) 

Upon  these  pleadings,  another  mode  of  arguing  diis 
case  still  remained  open  to  the  Defendant,  notwith- 
standing the  decision  of  the  House  of  Lords  in  Locke 
Y.  Soidhwood.  In  Locke  v.  Sondkaoood  all  that  was  alleged 
was  that  the  widow  took  as  customary  heir  to  her 
husband;  it  was  not  contended  that  she  was  capable 
of  transmitting  the  property  by  descent  Here,  how- 
ever, it  was  distinctly  alleged  in  the  answer,  that  the 
wife  inherited  to   the   husband,   with   a  capacity  to 

transmit 

(«)  1  P.  W.  63.     6  Mad.  120.  (&>  1  7.i?.466. 
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transmit  the   property   so   acquired  to   an   after-taken 
husband,  or,  should   he  not   survive,  to  her  youngest 
son.     Now,  in  order  to  ascertain  who  was  the  customary 
heir  of  the  settlor  at  the  time  of  the  death  of  his  widow, 
it  was  necessary  to  inquire  who  would  then  have  been 
in  possession  by  inheritance  of  any  customary  lands  of 
which  the  settlor  had  died  seised.     There  were  strong, 
grounds  for  contending,  therefore,  that,  upon  the  death 
of  Grace  Turner  in  February  1819,  her  husband,  Jamn 
Turner^  who  survived  her,  or  James  Turner  ih^  younger, 
her  youngest  son,  became  not  only  her  customary  heir, 
but  also  the  customary  heir  oi  Robert  Marke^  the  settlor* 
If  that  were  so,  the  title  of  the  Plaintiff  would  be  wholly 
excluded;   or  at  any   rate   there  would  in   this    view 
be  two  distinct  persons,  the  Plaintiff  Sf/sannaA  Locke  vsiA 
James  Turner  the  husband,  or  James  Turner  theyoungery 
both  entitled  to  claim  in  a  certain  sense  as  heirs  according 
to  the  custom ;  and  in  that  case  the  ultimate  limitation  in 
the  marriage  articles  would  be  void  for  uncertainty,  and 
there  would  be  a  resulting  trust  for  the  settlor ;  Roe  d. 
Hucknall  v.  Foster,  {a) 


The  case  of  Edwin  v.  Thomas  {b\  where  a  second 
trial  of  an  issue  was  directed  for  the  purpose  of  deter- 
mining a  custom,  shewed  how  slow  the  Court  was  to 
establish  a  custom  which  would  bind  valuable  property; 
and  if  the  Court  thought  here  that,  instead  of  having 
her  suit  dismissed,  the  Plaintiff  was  entitled  to  any 
further  opportunity  of  making  out  her  title,  that  case 
suggested  the  course  which  would  probably  be  most 
satisfactory  to  all  parties,  an  inquiry  into  the  natme 
and  extent  of  a  custom  being  peculiarly  within  the  pro- 
vince of  a  jury ;  Black.  Comm.  {c) 


Mr.  Jacobs  in  reply. 

The 

(«)  9  Eaa,  405.  (Jb)  2  Fern-  75.  (c)  I  Black.  Cawm.  7«. 
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The  Lord  Chancellor.  188$^ 

The  House  of  Lords  having,  in  the  case  o1  Locke  v. 
Southwoodj  put  a  construction  upon  the  settlement  oF 
thie  ^ith  of  April  1 769,  and  decided  that,  in  the  events  j  ^^ 
which  have  happened,  the  ultimate  direction  in  that 
settlement  to  the  trustees  to  surrender  the  premises  to 
the  use  and  behoof  of  the  right  heirs  of  Robert  Marke^ 
gives  the  beneBcial  interest  in  the  customary  estates  in 
question  to  such  person  as  answered  the  description  of 
heir  of  IZo&^r^  Marke^  according  to  the  custom,  at  the  tflin^ 
of  the  death  of  Grace  Turner ^  on  the  5th  of  February 
1819,  the  only  question  for  my  consideration  is,  whether 
there  be  such  evidence  in  the  cause  as  to  make  it  per- 
fectly safe  to  decide,  without  further  inquiry,  that  the  ' 
Plaintiff  did  answer  that  description;  and  this  depends 
upon  the  evidence  of  the  Plaintiff's  pedigree,  and  of  the 
custom  of  the  manor. 

The  Plaintiff  contends,  that  where  there  is  no  bro- 
ther the  youngest  sister  succeeds,  although  there  may  be 
children  of  a  deceased  brother.  The  Defendants,  on  the ' 
other  hand,  contend,  that  Robert  Marke  had  a  brother 
who  left  issue,  and  that  in  such  case  the  sister  is  not 
the  heir. 

The  answers  not  admitting  the  Plaintiff's  title  in  this 
respect,  the  case  must  depend  upon  the  depositions  of 
the  witnessesi,  and  the  documentary  evidence. 

Jame$  Gillj  John  Coles^  and  TTiomas  Ridge^  examined 
for  the  Plaintiff,  have  not  any  such  knowledge  of  the 
custom,  or  of  the  facts  to  which  they  are  called  upon 
to  depose,  as  makes  their  evidence  of  any  weight. 

Henry  Blacliford  Shillibeer  is  the  principal  witness  for 
the  Plaintiff.     He  is  described  f^  a  land  surveypr ;  but 

he 
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he  is  the  author  of  a  treatise  upon  the  custom  of  this 
manor.  He  says  he  believes  that  the  youngest  sister 
succeeds  in  preference  to  the  Issue  of  a  deceased  brother. 
He  further  says,  that  the  same  custom  prevails  in  the 
neighbouring  manor  of  Tawiton  Priory;  and  be  then 
gives,  from  information  and  belief,  an  instance  of  a  sister 
in  that  manor  having  succeeded,  to  the  exclusion  of  the 
children  of  a  brother*  This  evidence  is  of  do  weight 
The  facts  are  spoken  to  only  from  informaUon  and 
belief;  and  the  customs  of  one  manor  are  not  admis- 
sible as  evidence  of  the  customs  of  another,  {a) 


For  the  Defendants,  William  Upham  proves,  tbat  fay 
the  custom  of  this  manor  a  widow  succeeds  to  her 
husband's  estate  in  preference  to  his  children ;  and  that 
if  she  marry  a  second  husband,  that  husband  succeeds 
to  her. 

William  Kinglake^  the  steward  of  the  manor,  proves 
the  same :  but  he  does  not  speak  to  the  succession  of 
a  sister  in  preference  to  the  issue  of  a  brother,  or  the 
reverse.  He  also  says,  he  believes  that  Robert  Marke 
had  a  brother,  who  left  issue  now  living. 

The  presentment  of  the  jury  of  the  court  leet,  in  the 
year  18 17^  finds  that  the  youngest  brother  succeeds, 
and,  if  there  be  no  brother,  the  youngest  sister ;  and,  if 
there  be  neither  brother  nor  sister,  then  the  youngest 
next  of  kin  of  the  whole  and  worthiest  blood ;  but  it 
does  not  specifically  state  whether  this  rule  applies  in 
cases  in  which  a  deceased  brother  has  left  issue. 


There  is,  therefore,  some  evidence  of  there  being  now 
living  issue  of  a  deceased  brother  of  the  Plaintiff;  and 
if  there  were  not  such  evidence,  the  Plaintiff  would  be 

bound 

(a)  See  Doe  deni,  Foster  v.  Sissorh  12  Etui,  6S. 
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boond  to  prove  that  there  were  no  such  iMuet  uole^s  \xy        1836. 
the  custom  she  is  entitled  to  succeed  in  preference  to 
such  issue. 

The  question  therefore  is,  does  the  custom,  as  proved 
by  the  presentment  of  the  jury,  for  in  fact  that  is  the  only 
evidence  upon  the  subject,  necessarily  exclude  the  issue 
of  the  brother,  and  give  a  preference  to  the  sister. 

Id  Clements  v.  Scudamare  (a),  the  point  decided  was, 
that  where  the  custom  was  that  copyhold  lands  shottUi 
descend  to  the  youngest  son,  in  the  nature  of  borough 
English,  and  his  heirs,  the  daughter  of  a  youngest  soa 
deceased  was  preferred  before  the  youngest  surviving 
son ;  but  Lord  Holt  there  said  it  would  make  no  differ- 
ence if  the  custom  had  omitted  to  say^  that  the  heir  of 
the  youngest  son  should  inherit,  because,  observed  his 
Lordship,  the  custom  ought  to  *^  receive  such  construc- 
tion as  may  comprehend  necessary  consequences  and 
incidents  in  course  of  descents ;"  and  he  quoted  Godfrmf 
Y.  Bullock  (i),  where  the  custom  was,  that  if  a  man  die 
without  issue  male,  his  eldest  daughter  should  have  the 
land ;  and  it  was  held,  that  the  daughter  of  the  eldest 
daughter  deceased  should  be  preferred  to  his  eldest 
daughter  at  his  decease. 

So  here  the  custom  is,  that  the  youngest  son  shall 
inherit,  which  cannot  necessarily  exclude  the  son  of  such 

youngest  son. 

« 

The  case  of  Denn  v.  Spr^  (c)  was  not  a  case  of  re- 
presentation. The  custom  was  proved  to  be,  that  the 
copyholds  descended  to  an  eldest  son,  an  eldest  daugh- 
ter, and  an  eldest  sister,  but  the  custom  was  silent  as  to 

an 

(«}  1    P.   Wnu.  65.      2    Ld.  (6)  1  Ro.  Ab.  625. 

Raym.  1084.    6  Mod,  120.  (c)  1  T.  R.  466. 
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an  eldest  niece.  The  copyholder  had  left  three  nieces, 
daughters  of  a  brother,  and  the  question  was,  whether 
the  eldest  should  take  under  the  custom,  or  whether  all 
should  take  by  the  common  law ;  and  the  Court  held, 
that  the  custom  being  silent,  the  common  law  should 
prevail. 

In  Doe  dem.  Foster  v.  Sisson  [a)y  the  custom  proved 
by  particular  instances  was,  that  the  eldest  sister,  and 
if  she  were  dead,  the  son  of  such  eldest  sister  succeeded; 
but  there  was  no  instance  of  any  custom  beyond  that; 
and  the  question  in  the  cause  was  between  the  grandson 
of  an  eldest  sister,  and  the  sons  of  two  younger  sisters ; 
but  one  witness  stated  the  reputation  to  be,  that  the 
eldest  sister  should  take,  and,  if  all  were  dead,  the 
descendants  of  the  eldest  sister.  The  Court  of  King^s 
Bench  held  in  that  case,  that  upon  the  evidence  it  was 
properly  left  to  the  jury  to  determine,  whether  the 
grandson  of  the  eldest  sister  was  entitled  to  the  whole, 
although  there  was  no  proof  of  such  extended  custom 
having  been  put  in  use. 

It  is  clear,  therefore,  that  what  is  proved  in  this  case 
to  be  the  custom,  does  not  of  necessity  exclude  the 
extension  of  the  custom  to  the  issue  of  a  deceased 
brother. 

Whether  there  be  more  or  less  probability  of  this 
claim  being  established  is  not  material.  The  Plaintiff, 
in  order  to  recover,  must  negative  the  title  of  the  issue 
of  the  brother,  as  she  is  claiming  in  derogation  of  the 
common  law. 


I  am  of  opinion  that  she  has  not  proved  this ;  and 
that  there  must,  therefore,  be  an  issue  to  try  who  was 

the 

(a)  12  Easty  €9. 
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the  heir  of  Robert  Marke^  according  to  the  custom  of 
the  manor  of  Taunton  Deane;  the  parties  admitting,  for 
the  purpose  of  the  trial,  that  Robert  Marke  surviv^  his 
wife,  and  died  on  the  5th  of  February  1819. 


MILLIGAN  V.  MITCHELL.  Aprils. 

May  5. 

npHE  substance  of  the  bill  in  this  cause,  and  the  ge*  Under  an 
■*"    neral  nature  and  objects  of  the  suit,  are  stated  in  ^  the  hwrinE. 
the  report  of  the  case  upon  the  motion  for  an  injunction  that  the  cause 

before  Lord  Brougham,  [a)  *  ^^^  J2° 

liberty  to  the 

The  PlaintiiTs  were  Charles  Milligan  and  Cornelius  amend  hu  bill 
Sharp,  who,  beinjgr  trustees  of  Mrs.  Drakes  donation,  ^y^^^ 
and  MiUigan  being  also  an  elder  of  the  congregation,  should  be  ad- 
were,  by  virtue  of  a  resolution  passed  in  the  year  1803,  shewinc^why 
entitled  as  such  to  act  also  as  trustees  in  the  general  he  was  unable 
management  of  the  chapel.     The  Defendants  were  the  proper  parties 
remaining  trustees  of  that  donation,  and  the  other  elders,  ^^^^  ^ 
together  with  Robert  Martin^  in  whom,  as  the  surviving  Plaintiff  Is  not 

trustee  named  in  the  lease,  the  leiral  estate  in  the  chapel  ®"^!*®^  ^^  ^^^ 

'  °  ^      ^  /^      parties  as  co- 

and  premises  had  become  vested.   Martin  died  some  time  plaintiffb  and 

after  the  institution  of  the  suit,  which  was  thereupon  re-  H^^^  ,^^ 

vived  against  Jbm^5  Nisbet  as  his  personal  representative,  menu  and 

charges  in  the 
1  he  bill  relating 
(a)  1  Mylne  ^  Keen^  446.  to  such  co- 

plaiotifli. 
The  provisions  of  the  5  &  4  W,  4.  r.  94.  and  the  twentieth  of  the  orders  of 
December  1835,  made  unde^  the  authority  of  that  act,  do  not  apply  to  an  order  at 
the  hearing,  giving  the  Plaintiff  leave  to  amend,  or  to  applications  with  respect  to 
amendments  made  iu  pursuance  of  such  an  order. 

Tiie  Court  will  not  prescribe  the  particular  form  and  mode  in  which  such  an 
order  is  to  be  carried  into  effect. 

Where  amendments  are  introduced  into  a  bill  irregularly,  and  the  Defendant 
does  not  come  to  the  Court  to  compltun  of  tbe  irregularity,  but  by  his  answer  to 
the  amended  bill  insists  upon  the  objection,  and  reserves  to  himself  the  same  be- 
nefit of  it  as  if  he  had  pleaded  it  in  bar,  the  objection  may  be  ui^ged  at  the  hearing, 
and  will  entitle  the  Defendant  to  the  costs. 
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The  answers  having  been  afterwards  put  in,  a  repli- 
cation was  filed,  and  witnesses  were  examined.  The 
cause  came  on  to  be  heard  at  the  Rolls,  when  cerUun 
preliminary  objections  taken  for  want  of  parties  were 
allowed  by  the  Master  oF  the  Rolls,  and  an  order, 
dated  the  21st  of  July  1835,  was  made,  by  which  it  was 
directed  that  the  cause  should  stand  over,  and  that  the 
Plaintiffs  should  be  at  liberty  to  amend  their  original 
bill  for  the  purpose  of  adding  parties,  as  they  might  be 
advised,  or  of  shewing  why  they  were  unable  to  bring 
all  proper  parties  before  the  Court. 


Under  this  order  the  Plaintiffs  amended  their  bill  faj 
adding  as  co-plaintiffs,  William  Aitken,  James  Brandie, 
William  M^Donald^  and  Jane  Davidson^  and  entitling 
it  a  bill  *^  on  behalf  of  the  Plaintiffs,  and  all  other  per- 
sons except  the  Defendants  hereafter  named,  who  are 
entitled  to  be  pewholders  or  seat  holders  in  the  church 
or  chapel  at  Wooiwich^  comprised  in  and  demised  by  the 
indenture  of  lease  of  the  Hth  of  July  1800  hereinafter 
mentioned,  and  to  call  for  the  execution  of  the  trusts  of 
the  said  indenture,  who  shall  seek  the  benefit  of  this  suit" 


The  following  additional  matter  was  introduced  fay 
way  of  amendment  in  the  body  of  the  bill :  —  <<  And 
your  orators  and  oratrix  further  shew,  that  long  pre* 
viously  to  and  up  to  the  time  of  the  re-election  of  dis 
said  Alexander  John  Scottf  to  be  minister  of  the  said 
Scotck  church  at  Woolwich,  notwithstanding  his  being 
disqualified  for  the  said  office  as  aforesaid,  your  oratDrBf 
Charles  Milligan  and  Cot^ielius  Sharp,  in  addition  to 
their  connection  with  and  interest  in  the  said  church  as 
filling  respectively  the  office  of  elder  and  of  trustee 
thereof  as  aforesaid,  and  your  orators  and  oratrix,  WU^ 
Ham  Aitkeuj  James  Brandie,  William  M^Donald^  and 
Jane  Davidson,  all  held  and  occupied  sittings  in  the 
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said  church,  and  hnd  attended  the  ministry  of  the  said 
Dr.  Bbfthe  to  the  time  of  his  death,  and  being  attached 
to  the  doctrines  and  worship  of  the  Established  Church 
of  Seotlandf  they  had  after  his  death  attended  and  been 
desirous  of  continuing  to  attend  public  worship  in  the 
said  church  at  WoohmcJi^  and  to  have  the  benefit  of  the 
ministry  of  any  person  who  should  have  received  a  call, 
and  been  duly  appointed  a  pastor  of  the  said  congre- 
gation at  Woohnichj  and  who  should  have  been  licensed 
to  preach  the  Gospel  according  to  the  regulations  ob- 
served in  the  Established  Church  of  Scotland  t  and  your 
orators  and  oratrix,    up   to   the  time  when  the  said 
Alexander  John  ScoU  was  re-elected,   in  violation   of 
the  trusts  and  purposes  to  which  the  said  church  at 
Woolwich  was  at  its  first  establishment  devoted,  had 
duly  contributed  to  the  support  of  the  said  church  at 
WMwiAf  and  paid  for  their  sittings  therein,  and  were 
not  in  arrear  for  pew  rents*     And  your  orators  and 
oratrix  further  shew  that  by  the  re-elecuon  of  the  said 
AUxander  John  Scott^  under  the  circumstances  herein- 
before mentioned,  and  the  irregularities  and  departures 
from  the  Established  Church  of  Scotland^  which  were 
introduced  or  promoted  and  sanctioned,  as  hereinbefore 
and  hereinafter  mentioned,  by  the  elders  and  trustees  of 
the  said  church  at  Woolwich^  except  your  orators  Charla 
MtMigan  and  Cornelius  Sharp^  your  orators  and  oratrix 
were  deprived  of  the  benefit  of  the  trust  created  as  afore- 
said for  maintaining  the  doctrine,  discipline,  and  wcMrship 
of  the  Established  Church  of  ScoUandj  and  therefore 
oeased  to  attend  at  the  said  church  and  to  occupy  sit- 
tings therein,  and  have  ever  since,  in  manner  aforesaid, 
by  the  acts  of  the  said  elders  and  trustees  been  ex- 
cluded therefrom ;  and  such  applications  and  requests 
«8  aforesaid  having  been  made  to  the  said  elders .  and 
trustees  by  your  orators,  Charles  MiUigan  and  Comelhts 
Skarp^  your  orators  and  oratrix  well  hoped  that  they 
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would  have  complied  therewith,  as  in  justice  and  equity 
they  ought  to  have  done."  *•»♦♦»  "  And  the 
said  Defendants  sometimes  allege  that  your  orators  and 
oratrix,  or  some  of  them,  were  not  at  any  time  members 
of  the  said  congregation,  or  contributors  to  the  support 
of  the  said  church  or  seat-holders  therein,  whereas 
your  orators  and  oratrix  charge  the  contrary  thereof; 
and  your  orators  and  oratrix  charge  that  an  accoant 
was  duly  and  regularly  kept  by  your  orator  Corndhu 
Sharp,  as  session  clerk,  of  the  monies  received  in  in- 
spect of  the  pew  rents  of  the  said  church  at  Woohoidt^ 
and  of  the  persons  from  whom  the  same  were  received, 
and  that  it  appears  therefrom,  as  the  fact  is,  that  yoor 
orators  and  oratrix  duly  contributed  as  aforesaid  to  the 
support  of  the  said  church,  and  paid  their  pew  rentSf  or 
what  was  due  in  respect  of  their  sittings  in  the  said 
church ;  and  your  orators  and  oratrix  charge  that  audi 
account  was  kept  in  one  of  the  books  belonging  to  the 
minister  and  elders  or  kirk  session ;  and  that  the  said 
book  containing  such  account  is  now  in  the  custody  of 
your  orator  Cornelius  Sharp ;  and  your  orators  and  OT9r 
trix  charge  that  your  said  last  named  orator  has  left  the. 
same  in  the  hands  of  the  clerk  in  court  of  your  oraton 
and  oratrix,  marked  with  the  letters  A.  A.,  for  the  pur- 
pose of  being  inspected  by  the  said  Defendants,  and  that 
they  ought  to  inspect  the  same,  and  to  set  forth  whether 
it  is  not  one  of  the  books  belonging  to  the  said  minister 
and  elders  or  kirk  session,  kept  by  your  orator  Comdim 
Sharp  under  their  superintendence,  and  whether  the 
same  does  not  contain  a  true  account  of  the  persons 
who  were  pew  holders  or  paid  for  sittings  in  the  said 
church  at  Woolwich^  and  of  the  monies  received  from 
them;  and  whether  your  orators  and  oratrix  are  not 
the  persons  meant  and  intended  by  the  names  therein 
written,  and  corresponding  with  the  names  of  your  ora- 
tors and  oratrix  respectively." 

The 
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The  Defendants,  by  their  answer  to  the  amended  bill, 
filed  on  the  22d  of  Octoberj  submitted  and  insisted  that 
the  amendments  introduced  into  the  original  bill  of 
(Partes  Milligan  and  Cornelius  Sharp,  were  not  sanction- 
ed or  authorised  by  the  order  of  the  21st  oiJuLy  1885 ; 
and  they  thereby  further  submitted  and  insisted  that,  not- 
withstanding such  amendments,  the  Plaintiff'  amended 
bill  was  stiU  defective  for  want  of  parties,  inasmuch  as 
all  the  persons  entided  to  be  seat-holders  in  the  chapel, 
and  to  call  for  the  execution  of  the  trusts,  were  not 
made  parties  to  the  amended  bill,  nor  was  any  reason 
shewn  why  the  Plaindffs  were  unable  to  bring  all  such 
persons  before  the  Court ;  and  they  claimed  to  have  the 
same  boiefit  of  the  above  mentioned  objections  as  they 
would  have  been  entitled  to  had  they  pleaded  the  same 
in  bar  to  the  amended  bill.  And  the  Defendants,  not 
waiving  their  said  objections,  but  wholly  relying  and 
insbting  thereon,  for  further  answer  to  the  amended  bill 
aaidy&c. 

The  Plaintiffs  having  replied,  they  proceeded  to  give 
rules  to  produce  witnesses  and  pass  publication,  and 
then  set  the  cause  down  for  hearing :  no  witnesses,  how- 
ever, were  examined  on  either  side. 


It  was  arranged  that  the  cause  should  be  heard  before 
the  Lord  Chancellor,  his  Lordship  having  been  the 
Jddge  who  had  made  the  order  on  the  previous  hearing 
at  the  Rolls. 

Vol.  L  G  g  The 
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The  cause  now  came  on  to  be  heard. 

• 

Mr.  Wigram,  for  the   Plaintifis,  was  proceeding  to 

state  the  case,  when, 

Mr.  Agar,  Mr.  Danielle  and  Mr.  Chandl^ss,  for  dif- 
ferent Defendants,  said  they  had  a  preliminary  objection 
to  urge,  which  they  submitted  must  be  fktaL     There 
was  not  a  particle  of  evidence  in  this  cause  in  support 
of  the  Plaintiffs'  case,  and  the  bill  must,  therefore,  be 
dismissed.     The  evidence  which  the  Plaintifis  proposed 
to  read  had  been  taken  in  the  original  suit  in  which 
Milligan  and  Sharp^  suing  as  trustees,  were  sole  co- 
plaintiffs.     The  suit  now  before   the  Court  was  that 
of  Milligan^  Sharps  and  four  other  persons  sustaining 
the  character  of  seat-holders,   and  suing  on  behalf  of 
them  and  all  others  (except  the  Defendants)  claiming  to 
be  interested  in  that  character ;   and  no  evidence  had 
been  gone  into  in  that  suit.     The  two  causes  were  per- 
fectly distinct,  and  the  depositions  taken  in  the  former 
could  not,  without  a  glaring  violation  of  every  rule  of 
practice  and  common  sense,  be  read  for  the  purpose 
of  affecting  the  decision  of  the  latter.     The   Plaintifi 
had,  in  fact,  taken  advantage  of  the  permission  given 
them  by  the  order  of  Jtdy  last  in  a  way  never  conteoh 
plated  by  the  Court,  and  perfectly  unwarranted.     The 
practice  of  allowing  a  cause  which  appeared  to  be  de- 
fective for  want  of  parties  to  stand  over,  with  liberty  to 
the  Plaintiff  to  amend  by  adding  parties  as  he  mi^ 
be  advised,  was  of  very  modern  origin,  and   was  intro- 
duced ns  an  indulgence  to  Plaintiffs,  that,  after  all  the 
trouble  and  cost  of  a  suit  had  been  undergone^  tfacj 
might  not,  in  a  case  wliere  tliere  were  substantial  meritSifae 
turned  round  upon  a  mere  point  of  form.     The  old  rale 
owever  was  that,  at  the  hearing,  a  defect  of  parties  was 
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fatal,  unless  the  Defendant  consented  to  an  order  allow- 
ing  the  cause  to  stand  over,  to  enable  the  Plaintiff  to 
amend  by  adding  parties ;  and  against  such  an  order 
there  could  be  no  appeal ;  Beresford  ▼.  Adair,  {a)    The 
order  of  the  21st  oijtdy  was  in  the  regular  Torm,  and 
all  that  it  meant  was,  that  the  Plaintiff  should  be  at 
liberty  either  to  bring  before  the  Court  as  Defendants 
certain  persons  who  appeared  prim&  facie  to  have  an 
interest,  or  to  state  by  way  of  amendment  some  reason 
in  the  bill  why  they  could  not  or  ought  not  to  be  made 
such   Defendants.     It  never  could   be   intended,   nor 
had  the  Court  ever  allowed,  that,  under  the  authority  of 
an  order  of  this  kind,  the  whole  frame  of  the  record 
should  be  changed,  and  that  new  allegations  and  charges 
should  be  introduced;  least  of  all,  that  new  parties  should 
be  added  as  Plaintiffs ;  the  effect  of  which  really  would 
b^  that  under  the  pretence  of  a  common  amendment, 
the  Court,   at   the  second    hearing,   would   be  called 
upon  to  adjudicate  upon  an  entirely  new  case.     No  in- 
stance could  be  produced  in  which,  after  the  original 
answer  had  been  replied  to,  permission  had  been  given 
to  amend  the  bill,  at  the  hearing,  by  adding  new  plain- 
tiflSu     Besides,  it  was  an  invariable  rule,  that  whenever 
a  bill  was  at  the  hearing  directed  to  stand  over,  with 
liberty  to  amend,  the  amendments   should  not  be  of 
such  a  nature  as  to  alter  the  original  case,  or  to  require 
the  Plaintiff  to  sue  out  subpoenas  to  answer  the  amended 
biU.     Nevertheless,  these  Plaintiffs  had  made  material 
alterations  in  the  stating  and  charging  part  of  the  bill, 
and  had  sued  out  subpoenas  calling  for  an  answer  from 
the  Defendants   under  the  penalties  of   a  contempt 
The  Defendants,  it  was  true,  had  put  in  an  answer  to 
the  amended  bill ;  but  the  Court  was  not  sitting  until 
after  the  time  for  answering  had  expired ;  so  that  they 

must 
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must  otherwise  have  been  guilty  of  a  contemptf  and 
they  had  no  opportunity  of  bringing  the  subject  before 
the  Court  upon  a  motion  to  take  the  amended  bill  off 
the  file;  but  by  their  answer,  they  had  distinctly  pro- 
tested against  the  amendments,  and  had  reserved  to 
themselves  the  right  of  insisting  on  the  objection  in  a 
future  stage  of  the  cause. 


Mr.  JVigram  and  Mr.  James  Russell^  conird. 

The  arguments  urged  on  the  other  side  may  be  re- 
solved into  two ;  first,  that  the  amendments  are  of  a 
kind  which  were  not  warranted  bv  the  order  of  the  Slst 
of  July  last,  or  contemplated  by  the  Judge  who  pro- 
nounced that  order ;  secondly,  that,  whether  warranted 
or  not,  they  have  made  the  amended  suit  a  new  suit; 
that  the  depositions  taken  in  the  original  cause  cannot, 
therefore,  be  now  used ;  and  that  no  depositions  having 
been  taken  in  the  present  cause,  the  Plaintiffs*  bill  is 
unsupported  by  any  evidence,  and  must  be  dismissed. 


With  respect  to  the  first  objection,  it  was  decided  in 
Hichens  v.  Congrcve[a)  that,  under  the  common  order 
to  amend,  new  parties  may  be  introduced  as  plaintifi 
upon  the  record ;  and  when  the  order  to  amend  is  made 
at  the  hearing,  the  plaintiff  must,  upon  principle,  be 
entided  to  the  same  privilege,  provided  the  circum- 
stances require,  as  in  this  case,  that  the  new  parties 
should  be  made  plaintiffs  rather  than  defendants.  That 
such  was  the  opinion  of  the  Court  at  the  time  when  the 
order  was  made,  is  manifest  from  the  alternatiTe  ia 
the  order,  giving  the  Plaintiffs  leave  to  shew  why  thej 
were  unable  to  bring  all  proper  parties  before  the 
Court.     It  is  familiar  practice  to  allow  a  creditor  suing 
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for  bis  own  private  debt  only,  to  amend  his  bill  at  the 
bearing  by  converting  it  into  a  bill  on  behalf  of  himself 
and  all  other  creditors ;  and  that  is  substantially  what  is 
done  here.  In  Attomey'-General  v.  Neaocombe  {a)  Lord 
Eldon  said  he  should  allow  an  informality  in  the  bill,  in 
not  stating  that  the  plaintiffs  sued  on  behalf  of  them- 
selves and  all  others  interested^  to  be  amended  even  at 
the  hearing.  And  in  Magdalen  College  v.  Sibthorpe  (A), 
the  same  great  Judge,  at  the  hearing  of  the  cause  on 
appeal,  considered  that  the  record  ought  to  have  been 
in  the  form  either  of  an  information,  or  of  an  inform- 
ation and  bill,  and  therefore  made  an  order  that  the 
appeal  should  stand  over,  with  liberty  to  the  plaintiffs 
to  amend  their  bill  by  making  it  an  information  and 
bill,  or  an  information  only,  as  they  should  be  advised. 
Whether  the  parties  introduced  on  the  record  are 
made  plaintiffs  or  defendants,  is  indeed  utterly  imma- 
terial, the  only  restriction  being  that  a  plaintiff  who 
amends  under  such  circumstances  shall  not  be  permitted 
to  make  a  different  case.  No  new  case  is  made  upon 
this  record;  for  the  only  matter  introduced  in  the 
amendments  consists  of  allegations  and  charges  ex- 
plaining the  title  and  interests  of  the  new  Plaintifis. 
The  amendments  were  made  after  consultation,  and  in 
the  manner  and  for  the  very  purpose  which  the  counsel 
conceived  were  contemplated  by  the  Court  when  the 
order  of  the  21st  of  July  was  pronounced;  the  inten- 
tion being  that  all  classes  of  persons  who  had  an  interest 
in  the  due  execution  of  the  indentures,  should  be  re- 
presented as  Plaintiffs  before  the  Court. 
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Even  if  there  were  any  weight  in  the  objection  ori- 
ginally, the  Defendants,  by  answering  the  amended 
bill,  and  suffering  the  cause  to  proceed  to  a  hearing, 

instead 
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18S6.  instead  of  moving  to  have  the  bill  taken  off  the  file^ 
'  "  '  or  to  have  the  amendments  expunged,  have  waived  the 
V.  irregularity,  and  cannot  now  be  heard  to  urge  it.     The 

objection  as  to  the  admissibility  of  the  evidence  is  merely 
formal  and  vexatious;  for  the  case  upon  the  record  is  in 
no  respect  altered :  the  Defendants,  who  are  siought  to 
be  affected  by  that  evidence,  are  the  same  as  in  the 
original  bill,  and  the  addition  of  certain  parties  as 
Plaintiffs,  introduced  for  the  purpose  of  representing  a 
class  of  persons  whose  interests  it  was  supposed  might 
be  involved  in  the  decree,  can  in  no  way  prejudice  the 
Defendants,  but,  on  the  contrary,  in  so  far  as  it  in- 
creases their  Isecurity  for  costs,  must  be  considered  as 
an  advantage  to  them. 

The  Lord  Chancellob. 

It  is  clear  that  the  amendments  are  most  irregular; 
and  the  only  question  is,  whether  or  not  the  cause  is 
now  in  a  state  in  which  it  is  proper  for  the  Court  to 
proceed  with  it.  The  order  of  the  21st  of  Jtdj/  1835  is 
not  quite  in  the  usual  form ;  and  I  now  perfectly  recollect 
the  circumstances  under  which  the  alternative  in  the 
latter  part  of  it  was  introduced.  It  had  been  asserted 
at  the  bar,  that,  from  the  number  of  persons  who  might 
have  interests  as  pew-owners,  it  would  be  impossible  for 
the  Plaintiffs  to  make  them  all  parties ;  and  therefore  it 
was  that  leave  was  given  them  to  amend  their  bill  by 
shewing  why  they  were  unable  to  bring  all  proper  parties 
before  the  Court.  Under  that  order,  made  at  the 
hearing  of  a  cause  in  which  two  persons  were  Plaintifi, 
and  in  which  depositions  had  been  takeni  the  ImU  b 
amended  by  adding  certain  other  Plaintiffs,  and  insert- 
ing allegations  and  charges  of  no  inconsiderable  length 
relating  to  matters  connected  with  those  new  Plaintifi. 
The  cause  is  again  brought  to  a  hearing  with  the  ad- 
ditional 
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ditkmal  Plaintiff  on  the  record,  such  PUintifis  having        1886» 
adduced  no  evidence  and  making  no  case  at  the  hearing,      MizjuaAv 
aud  the  question  is  whether  the  bill  is  to  be  dismissed  v. 

generally,  or  whether  those  Plaintiffs  shall  be  at  liberty 
to  attach  themselves  to  the  former  cause,  and  to  avail 
themselves  of  the  evidence  in  that  causey  under  the 
pretext  afibrded  by  an  order  authorising  the  original 
Plaintiffii  to  amend  their  bill  by  adding  parties,  or 
shewing  why  all  proper  parties  could  not  be  brought 
before  the  Court  The  course  which  has  been  taken 
was  periectly  unjustifiable :  no  authority  has  been  cited 
in  support  of  it,  and  on  principle  it  cannot  be  sup- 
ported* The  Plaintiffs  having  taken  the  original  record 
from  the  Court,  and  introduced  a  totally  new  record, 
how  could  these  witnesses,  supposing  them  to  have 
sworn  falsely,  and  their  depositions  to  be  read,  be  in- 
dicted for  perjury  ?  They  are  depositions  in  a  cause  of 
which  die  record  no  longer  exists* 

It  is  impossible  to  proceed  with  the  cause  as  it  now 
stands*  No  satisfactory  reason  has  been  assigned  wliy 
the  Defendants  did  not  come  before  the  Court  and  com- 
phun  of  the  irregularity,  at  an  earlier  period  and  in  the 
ordinary  way;  and  in  the  event  of  their  applying  to 
die  Court  with  a  view  to  get  the  suit  disposed  of^  that 
circumstance  may  properly  be  taken  into  consideration. 
On  the  other  hand,  the  Plaintiffi  now  find  themselves 
so  much  in  the  wrong,  that  they  will  very  probably 
think  fit  to  moke  some  application  to  me  for  the  pur^ 
pose  of  setting  themselves  right* 

Under  these  circumstances  I  think  the  order  must  be 
that  the  cause  should  stand  over,  with  liberty  to  both 
parties  to  make  such  application  as  they  may  respectively 
be  advised* 


The 
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JHfay  5. 

The  provisions 
of  the  3  & 
4  W.  4.  c.  94. 
and  the 
twentieth 
of  the  orders 
of  December 
1833»  made 
under  the 
authority  of 
that  act,  do 
not  apply  to 
an  order  at 
the  hearing, 
giving  the 
Plaintiff  leave 
to  amend,  or 
to  applications 
with  respect 
to  amend- 
ments made 
in  pursuance 
of  such  an 
order. 

The  Court 
will  not  pre- 
scribe the  par- 
ticular form 
and  mode  in 
which  such 
an  order  is  to 
be  carried 
into  effect. 


The  Flaintifis  gave  notice  of  a  motion  that  they  might 
be  at  liberty  further  to  amend  their  bill  by  striking  out 
the  names  of  the  new  Plaintiffs,  and,  after  the  descrip- 
tion of  the  original  Plaintiffs  adding  these  words  in  the 
title,  —  <<  on  behalf  of  themselves,  and  all  other  persons 
except  the  Defendants,  who,  at  the  time  of  the  breach  of 
trust  hereinafter  complained  of,  were  holders,  or  now 
are,  or  are  entitled  to  be,  holders  of  seats  or  pews  in  the 
church  or  chapel  comprised  in  and  demised  by  the  in- 
denture of  lease  of  the  14th  of  July  1800  hereinafter 
mentioned ; "  —  by  striking  out  all  the  statements  and 
charges  introduced  in  the  amended  bill,  with  the  ex- 
ception of  the  last  passage  respecting  the  contributions 
in  support  of  the  church,  and  the  accounts  kept  of  such 
contributions ;  —  and  by  inserting'^before  that  passage  an 
allegation  that  the  persons  interested  as  pew-holders  were 
so  numerous,  that  if  the  Court  were  to  insist  on  making 
all  of  them  parties,  the  suit  could  not  be  effectually 
prosecuted. 

The  Defendants  gave  notice  of  a  cross-motion,  that 
the  original  and  amended  bills  might  be  dismissed  with 
costs,  or  otherwise  that  the  amended  bill  and  the  answer 
thereto,  and  the  replication  might  be  taken  off  the  file* 
and  all  the  subsequent  proceedings  set  aside  with  costs. 

Mr.  Wigram^  in  support  of  the  first  motion,  stated  the 
proposed  amendments,  whicii  he  submitted  were  reason- 
able and  proper,  and  would  have  the  effect  of  putting 
the  record  exactly  in  the  shape  which  the  Court  had 
contemplated  by  the  order  of  the  21st  oijtdy  last. 


Mr.  Agar  and  Mr.  DanieUy  contra^  objected  that  the 
Court  could  not  entertain  the  present  motion.  This  was 
a  special  application  for  leave  to  amend,  which,  by  the 
3  &  4  ff;  4.  c.  9^.  s.  13.,  and  the  20th  of  Lord  Brot^" 

kam's 
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tarn's  orders,  made  under  the  authority  of  that  act,  was 
directed  to  be  heard  and  determined  by  the  Master  in 
rotation,  and  over  which  the  Court,  by  the  fourteenth 
section,  was  deprived  of  any  but  an  appellate  jurisdic- 
tion. The  language  of  that  section  was  peremptory, 
and  there  was  nothing  to  prevent  the  Plaintiffs  from 
going  with  their  present  motion  before  the  Master. 

Mr.  Wigraniy  in  reply,  observed,  that  by  this  motion 
the  Court  was  merely  asked  to  put  a  construction  upon 
the  meaning  of  its  former  order  of  July  1835.  That 
order  was  made,  not  on  the  application  of  the  Plaintiffs, 
who  could  not  take  an  objection  to  their  own  bill,  but  by 
the  Court,  in  the  exercise  of  its  discretion,  upon  the 
hearing  of  the  cause.  Would  it  be  contended,  that  the 
act  of  parliament  deprived  the  Court  of  all  power  to 
direct  amendments  when  the  cause  came  before  it  to  be 
keard  ?  The  thirteenth  section  of  the  act,  and  the  order 
founded  upon  it,  plainly  referred  only  to  interlocutory 
applications  made  at  the  instance  of  plaintiffs. 

The  Lord  Chancellor  said  it  was  clear,  that,  not^ 
withstanding  the  act  of  parliament,  the  Court  had  the 
power  at  the  hearing  to  order  a  cause  to  stand  over, 
with  liberty  to  the  Plaintiff  to  amend.  In  carrying  an 
order  of  that  kind  into  effect  these  Plaintiffs  had  made 
a  slip,  and  had  done  what  the  order  did  not  warrant; 
and  the  question  was,  by  whom  and  in  what  way  the 
error  was  to  be  corrected.  To  go  before  the  Master  in 
auch  a  case  would  be  absurd :  the  Court  itself  must  judge 
whether  its  order  had  been  properly  complied  with ;  or, 
if  not  complied  with,  how  the  mistake  ought  to  be  set 
right  The  objection  to  the  jurisdiction,  therefore,  was 
unfounded. 


MUXIOAN 
V, 

Mitchell. 


Mr. 
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Mr.  Wigram  and  Mr.  J.Russell  then  submitted,  that  the 
original  amendments,  though  not  such  as  the  Court  had 
contemplated,  were,  under  the  circumstances,  not  im- 
proper in  themselves,  and  were  justified  bj  the  language 
of  the  order;  Filktn  ▼.  Hill  (a);  and,  further,  they  in- 
sisted that  the  Defendants,  by  not  moving  to  take  the 
amendments  off  the  the  file,  but  allowing  the  suit  to  be 
a  second  time  brought  to  a  hearing,  had  deprived  them- 
selves of  any  claim  to  costs. 


Mr.  Agar  and  Mr.  DanieU^  contra^  in  addition  to  the 
cases  formerly  cited,  referred  to  Goodwin  v.  Goodwin  (i), 
Anoti,  (c),  Lindsay  v.  Lytick  {d%  as  shewing  that  the 
former  amendments  were  wholly  irregular.  The  present 
motion,  they  submitted,  was  equally  irregular;  for  it  asked 
the  Court  to  point  out  the  form  and  manner  in  which 
the  Plaintifis  were  to  construe  and  carry  into  effect  its 
former  order,  a  thing  which  the  Court  never  did.  UpoQ 
the  question  of  costs,  IVray  v.  Hutchinson  (e)  was  a  con- 
clusive authority  to  prove,  that  where  a  Defendant  by 
his  answer  expressly  reserved  the  benefit  of  an  objection, 
he  was  not  to  be  prejudiced  as  to  costs  by  allowing  the 
cause  to  proceed. 


77ie  Lord  Chancellor  said,  that  in  its  present 
shape  the  Plaintiffs'  motion  could  not  be  granted,  for 
the  Court  would  not  take  upon  itself  to  prescribe  the 
particular  form  and  mode  in  which  the  Plaintifis  were 
to  act  upon  its  order,  or  lend  them  any  other  assistance 
than  was  given  by  the  order  itself.  Every  thing  that 
had  been  done  by  the  Plaintiffs  since  the  date  of  the 

order 


(a)  4  Bro.  P.  C.  640.  TomL  ed. 
(c)  1  Atk.5\, 


(d)  2Scho.  4-  Lef,  1. 

(O  2  Mylne  «J-  Keen^  235. 


MlTCHELl^ 


CASES  IN  CHANCERY.  447 

order  of  the  21st  otJuly  last  was  plainly  irregular ;  and  18S6. 

the  only  course  now  open  to  the  Court,  would  be  to  m"lligan 

restore  the  cause  to  the  same  state  in  which  it  was  at  v. 
the  time  when  that  order  was  pronounced. 

The  only  remaining  question  was  as  to  the  costs. 
Now,  jnasmach  as  the  whole  of  the  irregularity  had 
been  owing,  in  the  first  instance^  to  the  conduct  of  the 
Plaintifis,  and  inasmuch  as  the  Defendants,  although 
they  might  certainly  have  prevented  considerable  delay 
and  expense  by  bringing  the  objection  immediately  be- 
fore the  Court,  had,  instead  of  waiving  it,  expressly  in- 
(listed  upon  it  by  their  answer,  so  as  to  bring  themselves 
within  the  protection  afforded  by  the  authority  of  fVray 
V.  Huickinscmj  the  costs  ought,  in  his  opinion,  to  be 
borne  by  the  Plaintiffs. 

The  proper  order,  therefore,  would  be,  that  the 
amended  bill  be  taken  off  the  file,  and  all  subsequent 
proceedings  set  aside,  the  Defendants  having  their  costs 
thereof,  and  of  the  present  motion,  without  prejudice  to 
the  right  of  the  PlaintiflTs  to  avail  themselves  of  the 
liberty  given  them  by  the  order  of  the  21st  ofjuly  1835. 
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July  9. 

All  claims  for 
money  out  of 
the  suitors' 
fee  fund  must 
in  future  be 
made  by  the 
solicitor  to 
the  suitors' 
fund;  but  on 
his  refusal  to 
apply,  the 
party  making 
the  claim  may 
bring  his 
claim  before 
the  Court  by 
petition,  the 
costs  of  the 
application 
being  in  the 
discretion  of 
the  Court. 


HOWARD  V.  BRUTON. 

Tt/TR.  STEVENS  asked  that  a  sum  of  20/.  which  bad 
been  overcharged  in  consequence  of  the  Mastei's 
mistake,  and  paid  into  the  suitor's  fee  fund,  might  be 
repaid  with  costs.  The  course  now  taken  was  the  same 
as  had  been  followed  in  The  Matter  ofAUaCs  Charities,{a) 
The  order  directing  that  applications  of  this  kind  should 
not  be  made  at  the  instance  of  the  party,  unless  the 
solicitor  to  the  suitors'  fund,  on  being  applied  to,  declined 
to  interfere,  had  been  promulgated  so  very  recently  that 
it  was  not  yet  generally  known. 

The  Lord  Chancellor  said  that  the  course  taken 
in  The  Matter  of  Allen's  Charities  had  not  been  fol- 
lowed here ;  for  in  that  case  the  matter  stood  over  until 
the  Accountant-General  had  been  served.  In  consider- 
ation of  the  order  of  Court  upon  the  subject  being  of  so 
recent  a  date,  he  should  grant  the  application,  and  direct 
the  sum  to  be  repaid,  but  without  costs.  In  future,  how* 
ever,  it  must  be  understood  that  the  practice  laid  down 
by  that  order  would  be  rigidly  adhered  to.  (ft) 

(a)  2  Mt/lne  4  Keen,  627.  suitors'  fee  fund  account  (except 

(6)  The    order    referred    to,      in  cases  of /orma/Mucpertf)  shall 


which  was  made  by  the  Lord 
Chancellor  with  the  concurrence 
of  the  Master  of  the  Rolls  and 
the  Vice-Chancellor,  on  the  5th 
of  March  1836,  under  the  au- 
thority of  the  Chancery  Regula- 
tion Act  (3  &  4  W,  4.  c.  94.) 
is  intituled  In  the  Matter  of  the 
Sititors,  and  contains  a  great  va- 
riety of  provisions  and  regula- 
tions, chiefly  with  reference  to 
the  suitors'  fund  account.  So 
far  as  it  applies  to  the  suitors'/t*^ 
fund  account,  it  directs  that  all 
claims    for  money  out  of  the 


be  made  by  the  solicitor  to  the 
suitors*  fund ;  but  upon  the 
refusal  of  such  solicitor  to  a^ 
apply*  the  party  making  fudi 
claim  shall  be  at  liberty  to  briqg 
the  propriety  thereof  by  peti- 
tion before  the  Court;  and  upon 
every  such  application  it  shall 
be  in  the  discretion  of  the  Court 
whether  the  party  presenting 
such  petition  shall  be  allowed 
the  costs  thereof,  or  shall  pay 
the  costs  of  the  said  solicitor  in 
opposing  the  same. 
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The  ATTORNEY-GENERAL  v.  WARD.  June  i. 


^I^HIS  was  an  inforination  instituted  by  the  Attorney-  The  practice 

General  under  the  act  59  G.  3.  c.  91.,  in  conse-  ugainstre- 
quence  of  an  inquiry  by  the  Charity  Commissioners^  hearings  of 
and  of  a  certificate  from  them  in  pursuance  of  the  pro-  merits  is  well 

Vttions  of  the  act.  established ; 

and  where  a 
decision  of 

The  cause  was  heard   before  Sir  John  Leach,   as  SwJl7o"i^ 
Master  of  the  Rolls,  on  the  17tb  oS  Mardt  1629,  when  question  of 

I&w  h&s  beeo 

hb  Honor  made  a  decree  in  favor  of  the  charity.     A  affirmed  on 
petition  of  appeal  from  that  decree  was  afterwards  pre-  •ppeal,  it  is 

•  not  sumcient 

sen  ted  to  Lord  Brougham^  and  was  argued  before  him  to  allege,  in 

^^  support  of  an 

application  for 

a  rehearing,  that  the  decision  was  erroneous,  and  that  the  question  was  new. 

Semble,  it  is  contrary  to  the  policy  of  the  act  59  G,3,c.9\^  for  giving  additional 

facilities  in  applications  to  Courts  of  Bquity  regarding  the  estates  of  charities,  to 

permit  a  rehearing  of  an  appeal  presented  under  that  act.    But  whether  the  act  is 

to  be  construed  as  actually  prohibiting  such  a  rehearing,  qucerc. 

Vol.  I.  H  h 
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on  tlie  20lh  of  June  1831,  but  final  judgment  was  not 
pronounced  upon  the  appeal  until  the  3d  of  March  1832, 
when  the  decree  at  the  Rolls  was  affirmed. 

A  petition  was  now  presented  to  the  Lord  Chancdlor 
by  some  of  the  Defendants,  alleging,  amongst  other 
things,  that  it  had  been  determined  in  the  cause,  for  the 
first  time,  as  the  petitioners  believed,  that  an  advowsoo 
in  gross  can  be  conveyed  to  charitable  uses,  and  that  the 
petitioners  were  advised  that  the  point  was  one  of  great 
nicety  and  difficulty  in  law,  and  that  the  petitioners  were 
otherwise  dissatisfied  with  Lord  Brougham! s  order;  and 
submitting  that,  as  the  act  of  parliament  under  which 
the  information  was  filed  had  precluded  an  appeal  to 
the  House  of  Lords,  it  was  proper  that  the  appeal  should 
be*  reheard;  and  praying  that  it  might  be  reheard 
accordingly. 

The  Lord  Chancellor  said  that  before  entering 
into  the  discussion  of  the  points  of  law  raised  upon 
the  appeal,  he  should  wish  to  have  the  preliminary 
question  argued  and  determined,  whether  it  was  proper 
that  the  appeal  should  be  reheard. 

Mr.  SimpJcinson  and  Mr.  Wigranij  in  support  of  the 
petition. 

The  principal  question  in  this  cause  was,  whether  an 

advowson  in  gross  could  be  given  to  charitable  uses. 

Lord  Brougham  decided  that  it  could,  but  he  referred 

to  no  authority  in  support  of  that  decision,  except  a 

passage  in  Duke's  Law  of  Charitable  Uses,  although  he 

treated  the  question  as  one  of  great  doubt  and  difficulty. 

Since  the  case  was  argued  before  his  Lordship,  several 

cases  have  been  found,  which  were  not  then  cited,  and 

which  tend  very  strongly  to  shew  that  Lord  BrotighanCs 

decision  was  erroneous. 

It 
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It  is  quite  clear  from  the  concluding  words  of  the 
second  section  of  the  act  59  G.  3.  c.  91. 9  that  that  statute 
did  not  intend  to  prohibit  the  Lord  Chancellor  from 
re-hearing  an  appeal  in  a  charity  information ;  but 
merely  to  prohibit  an  appeal  to  the  House  of  Lords« 
The  earlier  part  of  the  section  certainly  declares  that 
the  decree  or  order  made  by  the  Lord  Chancellor  shall 
be  final  and  conclusive  to  all  intents  and  purposes  what- 
soever :  but  then  these  words  immediately  follow,  ^^  and 
DO  appeal  from  such  decree  or  order  of  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  to  the  House  of  Lords  shall 
be  allowed  or  entertained."  The  subsequent  words 
clearly  restrain  the  generality  of  the  former  words; 
AUhanCs  Case  {a),  Wiseman  v.  Cotton  {b\  Rex  v.  The 
Archbidiop  of  Armagh  (c),  Rex  v.  Faulkner,  (d) 


1886. 


Upon  principle,  it  would  be  extremely  hard  if  the 
Court  had  no  right  or  power  to  rehear  an  appeal  under 
this  act.  There  is  nothing  in  the  act  itself,  or  in  the 
practice  of  the  Court,  to  prevent  such  a  rehearing  in  a 
proper  case. 


The  statute  of  charitable  uses  {e)  gave  a  power  of 
appeal  or  quasi  appeal  to  the  Lord  Chancellor,  similar 
to  the  power  now  under  consideration,  and  yet  an 
appeal  under  that  act  has  been  reheard :  Saul  v.  fVil» 
son  (g)f  Corpus  Christi  College  v.  The  Parish  of  Naun^ 
tan.  {h)  The  principle  upon  which  these  cases  were 
reheard  under  the  statute  of  charitable  uses  applies  with 
equal  force  to  this  case.  It  is  purely  a  question  of 
discretion  with  the  Court  whether  it  will  grant  a  rehear* 


(a)  8  Co.  150,  b, 

(i)  1  Lev,  79. 

(c)  I  Sir.  616. 

(rf)  2  Cr.  M.  4-  R.  525. 


{e)  45  Elist.  c.  4. 
(g)  2  Fern.  118.;  see  note  in 
Raithbt^s  ed. 
(A)  2  Verti.  507» 
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ing  or  not.  The  decree  of  this  Court  makes  the  law  only 
for  particular  cases.  The  House  of  Lords  makes  the  law 
of  the  land,  and  therefore  will  not  allow  of  rehearings. 
Suppose  a  case  under  this  act,  involving  precisely  the 
same  questions  as  this  case  does,  shall  hereafter  be  taken 
into  the  Exchequer  in  the  first  instance,  instead  of  coming 
into  Chancery.  It  may  then,  under  the  provisions  of  the 
act,  be  carried  by  appeal  to  the  House  of  Lords :  and 
the  House  of  Lords  will  then  declare  what  was  the  law 
of  the  land  at  the  time  at  which  this  Court's  decision  in 
the  present  case  was  pronounced,  and  perhaps  that 
declaration  will  shew  that  the  decision  here,  in  this 
very  hard  case,  was  wrong.  If  the  House  of  Lords 
should  hereafter  decide  that  an  advowson  in  gross  can- 
not be  given  to  charitable  uses,  would  not  this  Court 
then  rehear  the  appeal  ?  An  extreme  case  may  fairly  be 
put,  for  the  purpose  of  trying  the  principle.  If  Lord 
Brougham  could  have  reheard  this  decree,  your  Lord- 
ship can  rehear  it. 


[77/^  Lord  Chancellor  suggested,  for  the  consi- 
deration of  counsel,  whether  it  did  not  appear  to  have 
been  the  intention  of  the  legislature,  that  proceedings 
under  the  act  in  this  Court  should  be  put  upon  the 
same  footing  as  proceedings  under  it  in  the  Court  of 
Exchequer.] 


It  may  certainly  be  said  that  the  legislature  intended 
that  proceedings  under  this  act  in  the  Court  of  Chan- 
cery should  be  put  upon  the  same  footing  as  proceedings 
under  it  in  the  Court  of  Exchequer.  But  that  is  true  to 
this  extent  only,  namely,  that  no  more  than  one  appeal 
shall  be  allowed  in  either  Court ;  it  was  not  intended  to 
deprive  this  Court  of  the  exercise  of  its  ordinary  dis- 
cretion in  allowing  rehearings.  The  practice  of  the 
Court  permits  an  appeal  to  be  reheard  under  spedtl 

circumstances; 
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circumstances;  Waldo  v.  Caley{a)^  Moudey  v.  Carr.\Jtf) 
Rehearings  of  appeals  have  recently  been  allowed  by 
Lord  Lyndhurst  in  a  case  in  the  Exchequer,  and  by  Sir 
E.  Sugdetiy  as  Lord  Chancellor  of  Ireland^  in  the  case 
of  In  re  Walker,  (c) 

The  Solicitor-General  and    Mr.   W.  EusseU  for  the 
Attorney-  General. 

The  general  scope  and  object  of  the  act  was  to  put 
cases  carried  into  the  Exchequer  upon  the  same  footing 
as  cases  brought  into  this  Court,  and  for  that  purpose 
it  enables  either  Court  to  hear  the  information  as  an 
original  cause,  and  to  rehear  it,  if  thought  fit,  and  then 
gives  one  appeal  in  each  case,  the  decision  upon  which 
js  to  be  final  and  conclusive.  It  could  not  have  been 
intended  that  after  the  cause  bad  been  fully  heard  by 
the  Court  below  and  again  argued  and  decided  upon 
appeal,  it  should  be  reheard  again.  If  your  Lordship 
should  diflfer  from  Sir  John  Leach  and  Lord  Brougham^ 
the  result  will  be  that  the  Attorney-General  will  have 
had  two  most  maturely  considered  judgments  in  his 
favor ;  but  nevertheless  he  will  be  for  ever  bound  by  one 
subsequent  decision  of  an  equal,  not  of  a  superior,  juris- 
diction. The  extreme  inconvenience  of  such  a  result 
furnishes  a  strong  argument  in  favor  of  the  opinion 
that  the  declaration  in  the  second  section  of  the  sta- 
tute, that  the  decision  of  the  Lord  Chancellor  shall  be 
final  and  conclusive  to  all  intents  and  purposes  what- 
soever, is  to  be  taken  in  the  literal  meaning  of  the 
words ;  and  if  so,  your  Lordship  has  no  jurisdiction  to 
rehear  the  decree  pronounced  by  Lord  Brougham. 

There    can    be    no   rehearing  of  an   appeal    from 
the  Court  below,  unless  a  very  special  case  is  made  for 

it* 

(a)  16  Vet.il4.  (c)  Uoydif  Ooald,^9. 

(b)  3  Mylne  ^  Kcen^  205, 291. 
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it.  The  only  special  ground  stated  in  this  petition  is, 
that  by  the  provisions  of  the  act,  the  appeal  to  the 
House  of  Lords  is  taken  away ;  but  that  is  no  ground 
at  all,  for  the  act  provides  that  the  Attorney-General 
applying  to  this  Court  in  consequence  of  the  certificate 
of  the  commissioners  shall  not  be  put  in  the  same  con- 
dition as  suitors  in  any  other  cause. 

The  parties  applying  for  the  rehearing  should  be  able 
to  shew  in  support  of  their  application  some  special 
circumstances  upon  the  face  of  the  proceedings;  and 
should  not  merely  allege  that,  if  allowed  to  go  into 
the  case,  they  will  shew  that  the  previous  decisions  ought 
not  to  have  been  made. 

If  this  case  were  to  be  reheard  now,  the  subsequrat 
discovery  of  some  other  case  not  now  known  to  the  parties 
applying  for  the  rehearing,  may  be  made  the  subject  of  a 
fresh  application  of  a  similar  kind,  and  thus  there  would 
be  no  limit  to  the  number  of  the  rehearinnrs  but  the 
feelings  of  the  person  by  whom  the  cause  is  to  be 
reheard.  Cases  such  as  those  alluded  to  do  and  must 
sometimes  occur,  in  which  a  decision  in  the  House  of 
Lords  is  at  variance  with  previous  decisions  in  other 
causes  in  inferior  Courts;  but  that  is  not  made  a 
ground  for  interfering  with  those  previous  decisions. 
There  must  be  some  limit  to  appeals. 

Mr.  Benson  appeared  for  the  trustees. 

Mr.  SimpJcinson^  in  reply. 

In  the  recent  case  in  the  Exchequer,  before  referred 

Lord  Lyndhurst  twice  reheard  a  cause  which  bad 

been  originally  heard  before  Chief  Baron  Alexander; 

nd  the  only  observation  Lord  Lyndhurst  made  widi 

respect 
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respect  to  rehearing,  was,  that  it  was  not  a  matter  of 
course,  but  a  matter  of  discretion. 

The  Lord  Chancellor. 

It  is  admitted,  on  the  part  oF  the  petitioners,  that  a 
rehearing  is  not  a  matter  of  right  but  merely  a  matter  of 
discretion:  and  it  is  said,  on  the  part  of  the  respondent, 
that  the  discretion  is  taken  away  by  the  act  of  parlia- 
ment, or  that,  if  not  taken  away,  this  is  not  a  fit  case  in 
which  to  exercise  it. 

The  course  of  proceeding  has  been,  that  an  inform- 
ation was  instituted  in  pursuance  of  the  report  of  the 
Commissioners  of  Charities.  The  cause  was  heard 
before  the  Mastei  (the  Rolls,  whose  decree  was  against 
the  petitioners.  There  was  an  appeal  from  the  decree  at 
the  Rolls  to  Lord  Brougham^  who  affirmed  the  decree 
in  March  1832.  The  present  is  an  application  to  re- 
hear Lord  Brougham's  decree  affirming  the  decree  at  the 
Rolls. 

Upon  the  part  of  the  respondent  it  is  contended  that 
the  act  59  G.  3.  c.  91.  precludes  the  rehearing.  That 
act  provides  that  proceedings  under  it  may  be  instituted 
either  in  the  Court  of  Exchequer  or  in  the  Court  of 
Chancery.  If  the  proceedings  are  instituted  in  the  Ex- 
chequer, the  cause  is  to  proceed  to  a  hearing  according 
to  the  due  course  of  the  Court,  and  the  decision  of  the 
Court  is  to  be  final,  unless  there  shall  be  an  appeal  to 
the  House  of  Lords  within  one  year.  With  respect  to 
the  proceedings  in  the  Court  of  Chancery,  it  is  provided 
that  the  Master  of  the  Rolls  or  Vice-Chancellor  shall  have 
power  to  hear  and  rehear  the  cause,  and  their  decrees  and 
orders  shall  be  deemed  to  be  decrees  and  orders  of  the 
Court  of  Chancery,  subject  to  be  reversed,  discharged, 
or  altered  upon  an  appeal  to  th'e  Lord  Chancellor;  and  it 
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is  then  declared,  that  when  any  appeal  shall  be  made  to 
the  Lord  Chancellor,  his  decree  or  order  shall  be  final 
and  conclusive  to  all  intents  and  purposes  whatsoever; 
and  no  appeal  from  such  decree  or  order  of  the  Lord 
Chancellor  to  the  House  of  Lords  shall  be  allowed  or 
entertained. 


The  respondent  contends,  that  under  these  latter 
words  the  order  of  the  Lord  Chancellor  is  final  and 
conclusive  to  all  intents  and  purposes,  including  the 
intent  and  purpose  of  a  rehearing;  but  it  does  not 
appear  to  me  at  all  necessary  to  express  an  opinion  upon 
that  point,  because  there  is  quite  enough  before  me  in 
the  circumstances  of  the  present  case  to  satisfy  me  that 
a  rehearing  should  not  take  place.  It  is  admitted  that  the 
practice  of  this  Court  is  against  rehearings  of  appeals 
from  the  other  branches  of  the  Court;  that  appears  to 
have  been  established  by  the  case  of  Moiisley  v.  CajT.  (a) 
The  question  now  is,  whether  the  special  provisions  of 
this  act  of  parliament,  or  the  circumstances  of  this  par- 
ticular case,  furnish  sufficient  ground  for  departing  from 
the  admitted  practice. 


It  is  said  that  the  circumstances  are  such  as  should 
induce  the  Court,  in  its  discretion,  to  grant  a  rehearing. 
Now  I  see  nothing  in  the  particular  merits  of  the  case  to 
call  for  a  rehearing.  The  petition  alleges  that  the  case 
was  new  in  point  of  circumstances,  and  that  the  decision 
was  erroneous.  If,  however,  the  mere  circumstance 
that  one  party  is  dissatisfied  with  the  judgment  were 
a  ground  for  a  rehearing,  every  case  might  be  reheard; 
nor  can  the  Court  come  to  the  conclusion  whether  or 
not  there  is  ground  for  saying  that  the  judgment  is 
erroneous,  without  rehearing  the  cause:  thb  case, 
therefore,  cannot  be  reheard  on  that  allegation.     Then 

• 
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it  is  said,  the  case  was  new,  and  was  a  decision  of  the 
Judge  below  upon  a  case  which  had  not  before  been  the 
subject  of  judicial  determination.  Why,  if  the  party 
appealing  were  able  to  say,  not  that  the  case  was  new, 
but  that  an  erroneous  judgment  had  been  founded  upon 
former  cases,  there  would  be  a  much  stronger  reason 
for  a  rehearing  than  if  the  case  was  one  in  which  the 
judge  below  had  no  authority  to  guide  him. 
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It  is  said,  also,  that  the  a^t  itself  makes  this  such  a 
peculiar  case  as  renders  a  rehearing  proper,  because  it 
has  taken  away  the  power  of  appealing  to  the  House  of 
Lords,  and,  therefore,  there  is  no  remedy  for  error  in 
the  original  judgment.  Now,  without  expressing  any 
opinion  whether  a  rehearing  is  or  is  not  forbidden  by  the 
second  section  of  the  act,  it  is  impossible  to  look  at  the 
act  without  seeing  that  a  rehearing  would  be  a  depar- 
ture from  the  principle  of  the  act.  It  was  obviously 
intended  to  put  proceedings  in  the  Court  of  Exchequer 
and  in  the  Court  of  Chancery  upon  the  same  footing. 
As  there  is  no  intermediate  appeal  between  the  Court 
of  Exchequer  and  the  House  of  Lords,  and  as  the  act 
intended  that  the  first  order  should  not  be  conclusive, 
the  only  course  was,  to  direct  the  Court  of  Exchequer 
to  adopt  its  usual  practice  in  hearing  the  cause,  and 
to  allow  an  appeal  to  the  House  of  Lords.  It  was  per- 
mitted, therefore,  to  the  Court  of  Exchequer,  according 
to  its  usual  practice,  to  hear  and  rehear  the  cause,  and 
then  an  appeal  to  the  House  of  Lords  was  allowed, 
which,  as  every  one  knows,  is  conclusive,  and  is  not 
open  to  a  rehearing,  except  on  a  matter  not  inconsistent 
with  the  order  originally  pronounced.  With  respect 
to  the  Court  of  Chancery,  however,  the  act  contemplated 
that  the  cause  would  be  originally  heard  in  the  Court  of 
the  Master  of  the  Rolls,  or  of  the  Vice- Chancellor;  and 
it  allows  that  Court  to  rehear  the  cause,  and  then  puts 
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the  Lord  Chancellor's  Court  in  the  same  position,  with 
respect  to  the  Rolls  or  the  Vice  Chancellor*s  Court,  as 
that  in  which  it  had  put  the  House  of  Lords  with  respect 
to  the  Court  of  Exchequer. 

It  is  obvious,  therefore,  that  to  depart  from  the  ordi- 
nary practice  of  the  Court,  which  forbids  rehearing 
would  be  to  depart  from  the  principle  of  putting  the 
proceedings  in  the  Court  of  Exchequer  upon  the  same 
footing  as  proceedings  in  the  Court  of  Chancery ;  and 
without  giving  any  opinion  upon  the  effect  of  the  second 
section  in  precluding  a  rehearing,  I  think  the  circum- 
stances of  this  case  furnish  no  reason  why  it  should  be 
reheard. 


I  will  only  observe,  with  respect  to  the  cases  referred 
to  as  having  been  decided  upon  the  Statute  of  Charitable 
Uses,  that  they  do  not  seem  very  much  to  aid  the  peti- 
tioners' case;  for  the  complaint  to  the  Great  Seal  whidi 
that  statute  authorises  is  not,  properly  speaking,  in  the 
nature  of  an  appeal.  In  the  case  of  Corpus  Christi  Cot* 
lege  V.  The  Parish  ofNaunton  («),  there  certainly  seem 
to  have  been  various  rehearings ;  but  it  is  not  very  easy 
to  see  what  was  the  course  of  proceeding.  The  case 
of  Savl  V.  Wilson  (6),  however,  as  stated  in  the  text  of 
the  report,  is  a  decision  against  a  rehearing  of  a  com- 
plaint to  the  Lord  Chancellor  under  the  Statute  of 
Charitable  Uses.  Mr.  Raitkby  adds  a  note,  which,  on 
being  examined,  does  not  lead  to  a  very  satisfactory 
conclusion.  It  is  mentioned  that  a  day  was  fixed  for 
a  rehearing,  but  that  is  a  matter  of  course.  All  that 
appears  as  to  the  fact  of  the  rehearing  having  taken 
place  is  a  recital  in  an  order  which  is  stated  by  Mr. 
Raithbtf  not  to  be  material ;  for  he  says  that  the  entry  of 

the 
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the  rehearing  does  not  appear :  it  is  quite  inconsistent 
with  the  text  that  there  should  have  been  a  rehearing. 

The  language,  however,  of  the  present  act  of  parlia- 
ment is  so  very  different  from  the  language  of  the  Statute 
of  Charitable  Uses,  and  the  practice  of  the  Court  against 
rehearings  on  the  merits  is  now  so  well  established,  that 
those  cases  cannot  be  considered  to  apply  to  the  present 
case. 
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July  90^  91. 
37. 


T3Y  the  act  53  G.S.  c.  121.,  intituled    ^*  An  act  for  An  act  of  par- 
"^   making  a  more  convenient  Communication  from  tJ^^^d^Se 

Marylebone  Park  and  the  Northern  Parts  of  the  Metro-  UommiMion- 

..  ere  of  Woods 
polls,  andForesUto 
make  certain  new  streets  according  to  a  particular  plan  therein  referred  to,  and  to 
lease,  and  to  enter  into  agreements  for  leasing,  the  ground  in  the  lines  of  the  new 
streets.  Under  this  power  leases  were  granted  of  two  plots  of  ground,  upon  which 
the  lessees  erected  two  particular  houses  in  the  line  of  one  of  the  new  streets. 
Each  of  the  leases  described  the  plot  of  ground  which  it  demised  at  being  ^  on 
the  north  side  of  a  new  street  then  forming  there,  called,"  &c.,  and  as  **  fronting 
towards  the  south  on  the  said  new  street."  The  plan  referred  to  in  the  act  of  pai^ 
liament  exhibited  an  open  space  in  front  of  the  sites  of  these  houses;  but  that  plan 
was  not  mentioned  in  either  of  the  leases. 

The  intended  streets  were  completed,  and  the  space  in  front  of  the  houses  was 
left;  open.  The  Commissioners  of  Woods  and  Forests,  and  the  Paving  Committee  of 
the  parish,  afterwards  gave  permission  to  certain  persons  to  erect  an  equestrian 
statue  in  the  open  space,  and  those  persons  proceeded  to  place  it  upon  a  part  of 
that  open  space,  but  without  interfenns  with  the  line  of  the  carriage  way  of  the 
new  street  in  which  the  houses  stood.  The  lessees  of  the  houses  thereupon 
filed  a  bill  to  restrain  the  erection  of  the  statue,  alleging  that,  upon  the  treaty  for 
the  leases,  the  lessees  were  shewn  the  plan  of  the  intended  new  street  and  parts 
adjacent,  by  which  it  appeared  that  the  space  in  question  was  to  be  quite  open  and 
free  from  all  obstructions,  and  that  it  was  upon  the  treaty  represented  and 
stated,  that  opposite  the  two  houses  a  free  passage  would  be  left  of  certain  di- 
mensions, which  would  be  contracted  bv  the  erection  of  the  statue;  they  also 
alleged,  that  the  proposed  erection  would  diminish  the  value  of  their  property,  and 
be  a  public  and  a  private  nuisance : 

Held,  that  these  circumstances  did  not  entitle  the  lessees  to  an  injunction  to 
strain  the  erection  of  the  statue. 
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18S6.        polis,  in  the  Parish  o(  St.  Mari^lehone^  to  Charing  CrosSf 
^  —  T   ■  ^     within  the  Liberty  of  Westminster^  and  for  making  a 
9.  more  convenient  Sewage  for  the  same,"  after  reciting 

Campbell.  ^^^  j^  would  be  of  great  accommodation  to  the  public, 
and  be  the  means  of  opening  a  more  easy  and  ready 
communication  from  Marylebone  Park  and  from  the 
northern  parts  of  the  metropolis  to  Charing  CrosSf  i^ 
among  other  things,  ^*  provisions  were  made  for  widen- 
ing the  east  end  of  Pall  Mall^  and  for  continuing 
the  same  eastward  by  a  new  street  into  St.  Martinis 
Lane^  terminating  at  the  portico  of  5/.  Martinis  church; 
and  for  widening  Cockspur  Street  from  the  south  end 
of  the  Haymarket  to  Charing  CrosSj  and  for  forming 
an  open  square  in  the  Kin^s  Mews^  opposite  Charing 
CrosSf"  it  was  enacted,  that  the  Commissioners  for  the 
time  being  of  His  Majesty's  woods,  forests,  and  land 
revenues,  should  be  Commissioners  for  carrying  the  act 
into  execution ;  and  then,  by  the  third  section,  after 
reciting  that  a  map  or  plan  describing  the  lines  of  the 
streets,  squares,  circusses,  ways,  passages,  and  places, 
and  the  land  and  premises,  through  which  the  proposed 
alterations  and  improvements  were  to  be  made  or  car« 
ried  by  virtue  of  that  act,  together  with  a  book  of 
reference  containing  a  list  of  the  names  of  the  owners 
and  occupiers  of  such  lands  and  premises,  had  been 
made  for  the  purpose  of  being  deposited  at  the  office 
of  the  Commissioners  of  Woods  and  Forests,  it  was 
enacted,  that  the  said  map  or  plan  and  book  of  reference, 
after  the  same  should  have  been  authenticated  by  the 
signature  of  the  Speaker  of  the  House  of  Commons, 
should  be  deposited  and  remain  with  the  Commissioners 
of  Woods  and  Forests,  and  that  a  copy  thereof^  signed 
by  the  Speaker,  should  be  deposited  in  the  parliament 
office,  and  that  another  copy  so  signed  should  be  de- 
posited with  the  clerk  of  the  peace  of  the  county  of 
Middlesex^  within  three  months  after  the  passing  of  the 

act, 
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act,  to  the  end  that  all  persons  might  inspect  and 
peruse  the  same,  and  take  extracts  or  copies  thereof  at 
their  will  and  pleasure,  paying  certain  fees  therein 
mentioned;  and  that  the  Commissioners,  in  making 
the  alterations  and  improvements  should  not  deviate, 
between  Piccadilly  and  Oxford  Street^  more  than  twenty 
yards,  nor  in  any  other  place  more  than  ten  yards, 
from  the  lines  described  in  the  map  or  plan,  without 
the  consent  in  writing  of  the  persons  through  whose 
lands  or  premises  such  deviation  should  be  made :  and  it 
was  also  enacted,  that  it  should  not  be  lawful  for  the 
Commissioners  to  make  any  such  deviation  in  any  case 
in  which  any  agreement  in  relation  to  the  line  of  the  said 
street  should  have  been  made  by  or  on  behalf  of  the 
Commissioners  with  any  person  or  persons  interested 
in  the  houses  or  premises  within  the  limits  of  the  said 
map  or  plan,  unless  with  the  consent  in  writing  of 
such  person  or  persons.  The  act  then  authorised  the 
Commissioners,  with  the  consent  of  any  three  or  more 
of  the  Lords  of  the  Treasury,  to  make  the  intended 
streets,  squares,  &c.  over  the  several  lands  and  pre* 
mises  described  in  the  map  or  plan  and  book  of  re- 
ference ;  and  in  conformity  to  the  lines  described  in  such 
map  or  plan,  and  to  such  deviation  therefrom  as  therein 
mentioned.  The  act  empowered  the  Commissioners, 
with  the  consent  of  any  three  or  more  of  the  Lords  of 
the  Treasury,  to  purchase  the  premises  described  or 
comprised  in  the  map  or  plan  and  in  the  book  of 
reference  or  in  the  deviation  thereinbefore  mentioned. 


It  was  also  enacted,  that  it  should  be  lawful  for  the 
Commissioners,  with  the  consent  in  writing  of  any  three 
or  more  of  the  Lords  of  the  Treasury,  to  demise  or  lease, 
or  previous  to  any  such  demise  or  lease,  to  enter  into  any 
contract  or  agreement  for  the  demising  or  leasing,  with 
such  consent  or  approbation  as  aforesaid,  all  or  any  part 

of 
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1836.        of  the  bouses,  buildings,  lands,  tenements,  and  here- 

*  ^  '  ditaments  to  be  purchased,  erected,  built,  altered,  re- 

V.  paired,  and  improved  by  virtue  of  tlie  act,  for  any  term 

Campbell.     ^^  terms  of  years  not  exceeding  ninety-nine  years  from 

the  making  thereof. 

By  an  indenture  of  lease  dated  the  5th  of  July  1824, 
and  made  between  the  Commissioners  of  Woods  and 
Forests  of  the  first  part.  His  Majesty  of  the  second  part, 
and  the  Honourable  Douglas  Kinnaird  of  the  third  {Murt^ 
the  Commissioners  of  Woods  and  Forests,  in  exercise  of 
the  powers  vested  in  them  by  the  act  of  the  5S  G.  3., 
did,  on  behalf  of  his  Majesty,  with  the  consent  of  three 
of  the  Lords  of  the  Treasury,  testified  as  therein  men- 
tioned, demise  to  Douglas  Kinnaird^  for  ninety-nine 
years  from  the  fifth  of  April  1821,  all  that  piece  or 
parcel  of  ground  situate  and  being  in  the  parish  of  SL 
Martin  in  the  Fields^  in  the  county  of  Middlesex^  on  the 
east  side  of  a  street  called  llie  Haymarket^  and  on  the 
north  side  of  a  new  street  then  forming  there  called 
PaU  Mall  Eastj  and  intended  as  a  continuation  of  PaU 
Mall  from  The  Hat/market  aforesaid  towards  St.  Martinis 
Church,  fronting  towards  the  south  on  the  said  new 
street,  and  north,  east,  and  west,  in  manner  therein  men- 
tioned, and  containing  the  dimensions  therein  described, 
which  said  piece  or  parcel  of  ground,  and  the  abuttals, 
boundaries,  and  dimensions  thereof,  were  more  parti- 
cularly delineated  and  described  in  the  map  or  plan 
thereof  drawn  in  the  margin  of  the  indenture  of  lease; 
together  with  the  dwelling  house  then  standing  on  part 
of  the  ground  thereby  demised,  and  which  dwelling- 
house  was  known  and  distinguished  as  No.  1.  on  the 
north  side  of  the  said  new  street  culled  PaU  Mall  East  or 
a  continuation  of  Pall  Mall  aforesaid,  and  was  the  comer 
house  of  the  said  new  street,  and  of  The  Haymarket. 

By 
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By  another  indenture  of  lease  of  the  same  date,  the 
Commissioners  of  Woods  and  Forests,  by  virtue  of  the 
before-mentioned  act,  demised  an  immediately  adjoining 
plot  of  ground,  also  fronting  south  on  the  new  street, 
called  Pall  Mali  Easiy  together  with  the  house  then 
erected  thereon,  to  the  Plaintiff  John  Sqiarcj  for  a  similar 
term  of  ninety-nine  years. 

The  premises  comprised  in  the  lease  to  Douglas  Kin^ 
naird  afterwards  became  vested  in  the  Plaintiffs  Richard 
WUUamSy  Edward  Hosier  Williams^  and  John  AUan 
Powell;  and  the  Plaintiffs  John  Squire,  Richard  WiUiams, 
Frederick  Squire,  and  Frederick  Williams,  carried  on  and 
did  still  carry  on  business  there  as  bankers,  under  the 
firm  of  Ransom  and  Co.  The  house  comprised  in  the 
lease  to  John  Squire' had  ever  since  its  erection  been 
and  still  was  occupied  by  him. 


1886. 


The  following  is  a  description  of  the  vicinity  of  the 
houses  comprised  in  the  leases  before  mentioned,  after 
the  alterations  contemplated  by  the  act  of  parliament 
had  been  completed. 

From  the  eastern  extremity  of  Pall  Mall  three  other 
streets  proceeded ;  namely.  The  Haymarkei,  which  ran 
towards  the  north ;  PeUl  Mall  East,  which  continued  the 
line  of  Pall  Mall,  towards  the  east;  and  Cockspur  Street, 
which  diverged  in  a  south-easterly  direction  towards 
Charing  Cross.  The  line  of  houses  on  the  northern 
side  of  Pall  Mall  East  formed  an  immediate  continu- 
ation of  Pall  Mall  from  the  southern  extremity  of  The 
Haymarket,  beginning  with  the  two  houses  of  the  Plain- 
tiffs ;  and  the  line  of  houses  on  the  southernmost  side  of 
Cockspur  Street  ran  on,  without  any  interval,  from  the 
eastern  extremity  of  Pall  Mall;  but  the  lines  of  houses 
on  the  southern  side  of  Pall  Mall  East  and  the  northern- 
most 
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1836.  most  side  of  Cockspur  Street^  did  not  commence  imme- 
diately from  the  eastern  extremity  of  Pall  Mallj  so  that 
an  open  space,  of  a  triangular  form,  was  there  left,  in 
front  of  the  Plaintiffs'  houses,  between  the  line  of  PaU 
Mall  East  and  the  line  of  Cochpur  Street. 

A  subscription  having  been  set  on  foot  for  the  pur- 
pose of  erecting  an  equestrian  statue  of  King  George 
the  Third,   the  statue  was  completed  by  Mr.  WyaU* 
The  committee  of  the  body  of  subscribers  to  the  erec- 
tion of  the  statue  were  anxious  that  it  should  be  placed 
upon  the  open  space  before  described,  and  his  Majesty 
having  signified  his  approbation  of  the  intended  site^ 
Sir  John  Campbell  the  honorary  secretary  of  the  com- 
mittee of  subscribers,  applied  to  the  Paving  Commit- 
tee of  the  parish  of  St.  Martin  in  the  Fields^  in  which 
the  place  in  question  was  situated,  for  permission  to 
break  up  the  pavement,  in  order  to  build   a  pedestal 
upon  which  the  statue  might  be  placed,   and  to  sur- 
round the  pedestal  with  an  iron  fence  or  railing.     This 
permission  was  granted,  upon  the  condition   that  the 
Commissioners  of  Woods  and  Forests  would  undertake 
to  repair  and  light  the  statue  and  the  railing  by  which 
it  should  be  surrounded ;  which  the  Commissioners  of 
Woods  and  Forests  undertook  to  do  accordingly.     A 
licence  was  then  granted,  by  the  direction  of  the  Paving 
Committee,  to  Philip  Nowell,  a   mason,   to   break  up 
the  pavement  and  erect  the  statue;  and  he  then  pro- 
ceeded with  the  erection  of  the  pedestal,  and  surrounded 
the  spot  on  which  it  was  to  be  placed  with  a  wooden 
hoard  or  boarding. 

The  bill  was  then  filed  by  John  Squirej  Richard  WiU 
liamSj  Frederick  Squiie^  and  Frederick  Williams^  and 
Edward  Hosier  Williams^  and  John  Allan  PotwcUy  against 
Sir  John  Campbell^  Philip  Nffmell,  the  CommissioDers  of 

Woods 


CASES  IN  CHANCERY. 


^65 


Woods  and  Forests,  the  Paving  Committee  of  ilie 
parish  of  St.  Martin  in  the  Fields^  and  the  Altorney- 
Generai ;  and  it  prayed  that  Sir  John  Campbell  and  Philip 
Nowelly  and  their  workmen,  agents,  and  servants,  might 
be  restrained  from  erecting  the  pedestal  and  statue  upon 
the  piece  of  ground  in  question,  and  from  further  pro- 
ceeding in  the  work  so  commenced  by  them,  and  that 
they  might  be  directed  to  remove  the  hoard,  and  to 
restore  the  pavement  to  its  former  state. 


1836. 

Squire 
Campbell. 


Theaffidavit  of  the  Plaintiffs,  John  Squire  and  Richard 
Williams^  stated  that  Douglas  Kinnaird  and  John  Squire 
applied  to  the  Commissioners  of  Woods  and  Forests  to 
grant  to  them  respectively  leases  •of  the  two  plots  of 
ground  before-mentioned,  and  that  upon  the  treaty  for 
such  leases,  Douglas  Kinnaird  and  John  Squire  were 
shewn  the  plan  of  the  intended  new  street  and  parts 
adjacent,  by  which  it  af)peared  that  the  space  in  front 
of  the  said  two  plots  of  ground,  and  which  was  for- 
merly occupied  by  houses,  was  to  be  quite  open  and 
free  from  all  obstructions,  and  that  a  public  carriage 
way  was  to  run  in  front  of  the  houses  intended  to  be 
built  on  the  north  side  of  the  said  new  street,  towards 
St.  Martinis  church;  and  that  it  was  upon  the  said 
treaty  represented  and  stated,  that,  opposite  to  the  said 
two  houses,  a  free  passage  would  be  left,  of  above  one 
hundred  feet,  for  carriages  and  passengers,  and  which 
was  considered  necessary  in  consequence  of  the  immense 
traffic  in  that  part  of  the  town,  and  of  its  being  one  of 
the  greatest  thoroughfares  in  London ;  and  that  upon 
the  faith  of  the  said  plan,  and  relying  upon  the  aforesaid 
reptcttPntatlons,  and  feeling  assured  that  the  said  space 
in  front  of  the  «aid  plots  of  ground  would  be  quite  open 
and  free  from  all  ubstructiona,  Douglas  Kinnaird,  and 
the  Plaintiff,  John  Squire,  were  induced  to  take,  and 
did  agree  to  take,  a  frontage  of  eighty-two  feet  two 

Vol.  I.  I  i  inches 
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inches  on  the  north  side  of  the  said  new  street,  and  to 
pay  an  annual  ground  rent  of  four  guineas  per  foot 
after  the  %st  two  years,  and  to  lay  out  thereon,  in 
building,  upwards  of  20,000/. 

This  affidavit  also  stated,  that  the  pedestal  would  be 
within  thirty-three  feet  or  thereabouts  of  the  foot  pave- 
ment in  front  of  the  said  two  houses,  and  that  the  pe- 
destal was  intended  to  be  eleven  feet  long  and  five  feet 
wide,  and  that  the  statue  and  the  horse  upon  which 
it  was  to  be  placed  would  be  eighteen  feet  high  (a),  and 
that  the  railing  and  lamps  round  the  statue  would 
altogether  occupy  a  space  of  twenty-two  feet  in  length, 
and  fifteen  feet  in  width,  or  thereabouts;  the  consequence 
of  which  would  be,  that  the  thoroughfare  would  be 
much  obstructed,  and  the  most  serious  accidents  might 
happen  from  the  collision  of  carriages,  (the  traffic  and 
thoroughfare  along  the  said  new  street  and  open  space 
being  so  very  great,)  and  that  foot  passengers  would  be 
exposed  to  the  greatest  peril.  The  deponents  further 
stated,  that  they  had  sent  a  memorial  to  the  Commis- 
sioners of  Woods  and  Forests,  praying  that  the  erection 
of  the  statue  might  not  be  permitted,  and  that  in  such 
memorial  they  were  joined  by  other  inhabitants  of  houses 
on  both  sides  of  the  way,  and  that  the  reply  of  the  Com- 
missioners was,  that  they  had  no  jurisdiction  over  the 
space  in  question. 

The  deponents  further  stated,  that  they  believed  that 
their  interests  would  be  much  affi^cted,  and  that  the 
value  of  the  said  houses  would  be  much  lessened,  if  the 

erection  of  the  pedestal  or  statue  were  permitted ;  «a«^ 

that 

(a)  It  appeared  by  affidavits  of      estimate  of  the  height   of  the 
other  witnesses,  that  the  pedestal      stattie. 
must  have  been  included  in  this 
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that  the  freehold  of  the  said  new  street,  and  of  the  open  1836. 
space  upon  which  the  pedestal  was  about  to  be  erected,  ^  '  "^ 
was  vested  in  the  Commissioners  of  Woods  Jam!  Forests,  v. 

previously  to  the  formation  of  the  new  street ;  and  that 
the  enjoyment  of  the  open  space  was  in  manner  before- 
mentioned  secured  to  Douglas  Kinnaird  and  Johi  Squire 
at  the  time  at  which  they  entered  into  the  agreement 
for  and  subsequently  executed  the  leases ;  and  that  an 
immense  number  of  carriages  passed  through  the  new 
street  and  the  open  space,  and  that  the  number  of  car- 
riages would  be  much  increased  upon  the  completion  of 
the  National  Gallery. 

Upon  this  affidavit  the  Vice-Chancellor  granted  an  ex 
parte  injunction,  in  the  terms  of  the  prayer  of  the  bill. 

Several  affidavits,  afterwards  sworn  on  the  part  of  the 
Plaintiffs,  stated  that  the  carriage  way  in  front  of  the 
houses  would,  by  means  of  the  intended  erection,  be  con- 
tracted to  thirty-seven  feet  or  thereabouts,  which  was, 
in  the  judgment  of  the  witnesses,  quite  inadequate  to  the 
traffic  of  so  great  a  thoroughfare ;  and  that  the  value  of 
the  houses  of  the  Plaintiffs  would  be  lessened  by  the 
contraction  of  the  space,  and  by  the  obstruction  which 
the  erection  would  cause  to  the  clear  and  uninterrupted 
view  to  Charing  Cross  which  the  Plaintiffs  now  pos- 
sessed, and  by  the  nuisances  which  would  be  committed 
against  the  railing ;  and  further,  that  the  erection  of  the 
pedestal,  statue,  and  railing  would,  in  the  opinion  of 
the  witnesses,  be  a  public  nuisance,  and  would  be  a 
place  of  resort  for  idle  persons,  and  the  receptacle  of  all 
sorts  of  filth. 

The  plan  referred  to  in  the  act,  53  G.  3.  c.  121.,  and 
deposited  in   the  Parliament-office,  bore  the  following 

I  i  2  indorse- 
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1836.        indorsement :  —  "  Plan  of  a  street  proposed  from  Port" 
\^ "  ^  land  Place  to  Charing  Cross^  leading  from  the  Crown 

V.  estate  of  Marylebone^  and  affording  a  broad  and  unin- 

terrupted access  from  tlie  houses  of  parliament,  and 
other  public  buildings  in  Westminster^  to  all  the  principal 
streets  in  the  west  and  north-west  parts  of  the  town, 
between  Pall  Mall  and  the  New  Road;  for  widening  the 
entrance  to  Pall  Mall^  and  continuing  Pall  Mall  to 
St.  Martinis  Church ;  for  widening  the  narrow  part  of 
Cockspur  Street ;  for  continuing  Charles  Street  into  the 
Haymarket  ,•  for  widening  Jermyn  Street^  and  improving 
the  purlieus  of  Carlton  House.  N.  6.  The  parts  shaded 
blue  are  Crown  property." 

Upon  this  plan  the  ground  in  question  was  delineated 
as  an  open  space,  without  any  erection  whatever. 

The  affidavits  sworn  on  the  part  of  the  Defendants, 
stated  that  the  proposed  erection  was  likely  to  afford  a 
great  safeguard  and  protection  to  passengers ;  and,  in- 
deed, that  in  consequence  of  the  width  of  the  open  space 
in  question,  it  was  necessary,  for  the  safety  of  foot 
passengers,  that  some  erection  occupying  the  same  or 
nearly  the  same  space  should  be  placed  upon  the  spot 
which  would  be  occupied  by  the  intended  pedestal  and 
statue;  and  further,  that  a  fatal  accident  happened  in  the 
last  year  to  a  foot  passenger  in  consequence  of  the 
width  of  the  crossing  there ;  and  that  a  plan  of  a  pump 
and  lamp,  to  be  erected  upon  the  spot,  had  been  pre- 
pared for  the  approval  of  the  Committee  of  Paving, 
by  their  surveyor.  It  was  also  stated  that  the  width  of 
carriage  way  between  the  houses  of  the  Plaintiffs  and 
the  railing  would  be  greater  than  the  width  of  the  car- 
riage way  at  tlie  eastern  end  of  Pall  Mall  East. 

After 
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AFter   these    affidavits   were    filed,    the   Defendants        1836. 
moved,  before  the  Vice-Chancellor,  that  the  injunction        g 
might  be  dissolved.     His  Honor  refused  the  motion,      ^    v. 
and  it  was,  therefore,  now   renewed  before  the  Lord 
Chancellor. 

Sir  C  fVetkerellf  Mr.  Jacobs  and  Mr.  Betkell,  in  sup- 
port of  the  motion. 

The  only  ground  upon  which  the  Plaintiffs'  case  can 
l)e  put,  is  the  ground  of  contract;  but  the  leas^  (a) 
forms  the  only  contract  between  the  parties,  and  the  lease 
contains  no  allusion,  direct  or  indirect,  to  this  subject. 
No  reliance  can  bq  placed  upon  the  loose  statement,  that, 
at  the  time  of  the  agreement  for  the  lease,  it  was  repre- 
sented and  stated  that  there  should  be  an  open  space  of 
above  100  feet  in  front  of  the  houses.  The  affidavits 
do  not  say  by  whom  or  to  whom  such  representation  or 
statement  was  made.  It  is  said  that  the  plan  of  the 
intended  new  street  was  shewn  to  the  lessees  when 
they  agreed  to  take  their  leases.  It  is  not  stated  who 
sinewed  the  plan;  but,  even  if  it  had  been  exhibited 
by  parties  who  had  power  to  put  or  keep  all  the 
ground  delineated  in  the  plan  in  the  state  in  which  it 
was  there  represented,  the  mere  exhibition  of  the  plan 
would  not  amount  to  a  warranty  that  all  the  ground 
should  be  put  or  kept  in  that  state ;  Feqffies  of  He- 
riofs  Hospital  v.  Gibson,  (b)  It  is  not  alleged  that, 
through  mistake  or  fraud,  some  provision  which  should 
prevent  such  an  erection  as  that  now  proposed,  was 
omitted  from  the  leases.  The  case  of  Lord  Imham 
V.  Child  {c)  shews,  that  when  an  instrument  has  been 
executed  for  the  purpose  of  carrying  into  effect  the  in- 
tentions 

(a)  The  two  leases  being  pre-      were  treated  in  the  argument  and 
cisely  similar  in  their  terms,  they      judgment  as  one  lease. 

(b)  2  Dow,30\.  (c)  1  Bro,  C.  C,  yj. 

li  3 
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1836.        tentions  of  the  parties,  the  Court  cannot  read  the  instru- 
<,  nient  as  if  an  additional  stipulation  had  been  inserted, 

V.  lipon  the  ground  that  such  additional  stipulation  formed 

part  of  the  original  agreement,  unless  fraud  or  mistake 
can  be  shewn.    These  leases,  therefore,  could  not  be  now 
read  as  containing  any  provision  for  the  present  case, 
even  if  it  could  be  ever  so  clearly  proved  that  it  was 
agreed  between  the  lessors  and  lessees  that  the  space  in 
question  should  be  entirely  vacant.     Could  the  lessees 
have  maintained  a  bill  for  the  purpose  of  compelling  the 
Commissioners  of  Woods  and  Forests  to  insert  in  the 
leases  a  covenant  which  should  have  prevented  the  erec- 
tion of  this   statue?     Plans  are  parol  evidence  only, 
unless  made  part  and  parcel  of  a  written  instrument; 
Higginson  v.  Clowes,  {a)     The  Commissioners  have  no 
estate  in  the  land  which  was  demised,  and  on  that  ac- 
count the  King  was  made  a  party  to  the  lease.     All 
that  is  stipulated  for  in  the  leases,  on  the  part  of  the 
lessees,  will  still  be  enjoyed  by  them.     In  Crowder  v. 
Tinkler  (b)^  where  an  application  was  made  for  an  in- 
junction upon  the  ground  of  public  nuisance.  Lord  Eldon 
directed  an  indictment  to  be  preferred  by  the  Plaintiffs, 
saying  that  the  Attorney-General  only  could  sue  for  an 
injunction  in  respect  of  a  public  nuisance.     In  Rankin 
V.  Huskisson  (c)  the  contract  for  a  lease  was  still  execu- 
tory, and  it  was  a  distinct  and  express  term  of  that 
contract,  that  a  certain  space  on  one  side  of  the  plot  of 
ground  agreed  to  be  demised  should  be  left  as  an  orna- 
mental garden,  and  the  Vice-Chancellor  restrained  the 
lessees  from  violating  the  agreement  by  erecting  build- 
ings on  that  space.     But,  in  the  present  instance,  the 
agreement,  whatever  it  may  have  been,  has  been  carried 
into  execution  by  the  lease  itself;  and  the  description  of 
the  premises  which  the  lease  contains,  contradicts  what 
is  alleged  by  the  PlnintifFs  to  have  been  the  agreement. 

The 

(a)  \5Vet,5\6.  {b)  19/V*.617.  (c)  4  5ijm.  1:5. 
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V, 

Campbell. 


The  plan  in  the  margin  of  the  lease  shews  only  that  1836. 
the  piece  of  land  which  was  taken  abutted  upon  the  new 
street  in  continuation  of  Pall  Mall.  In  the  case  of  The 
Fishmongers^  Company  v.  The  East  India  Company  (a),  in 
which  an  injunction  was  applied  for  upon  the  ground  of 
the  obstruction  of  lights,  Lord  Hardwicke  says,  "  It  is 
not  sufficient  to  say  it  will  alter  the  plaintifi*'s  lights, 
for  then  no  vacant  piece  of  ground  could  be  built  on  in 
the  city ;  and  here  will  be  seventeen  feet  distance,  and  the 
law  says  it  must  be  so  near  as  to  be  a  nuisance.  It  is 
'true,  the  value  of  the  plaintiff* 's  house  may  be  reduced 
by  rendering  the  prospect  less  pleasant,  but  that  is  no 
reason  to  hinder  a  man  from  building  upon  his  own 
ground."  That  case  was  followed  by  Lord  Eldon  in 
The  Attorney-General  v.  Nichol  (6),  where  his  Lordship, 
when  speaking  of  the  grounds  upon  which  an  injunc- 
tion would  be  granted,  said,  ^'  I  repeat  tlie  observation 
of  Lord  Hardwicke,  that  a  diminution  of  the  value  of  the 
premises  is  not  a  ground."  Even  if  the  lease  had  con- 
tained a  covenant  that  there  should  be  no  building  upon 
the  space,  the  erection  of  a  statue  could  not  have  been 
prohibited.  The  Duke  ofBedfoid  v.  The  Trustees  of  the 
British  Museum  (c),  shews  that,  although  the  words  of 
such  a  covenant  might  have  embraced  an  erection  like 
this,  yet,  if  the  instrument  shewed  that  it  was  not  in  the 
contemplation  of  the  parties  to  prevent  such  an  erection, 
the  Court  would  not  have  prohibited  it.  The  Attorney- 
General  has  not  been  attended  with  a  copy  of  the 
bill. 

Mr.  Wigram  and  Mr.  Lynch^  in   support  of  the  in- 
junction. 

The  Attorney-General  was  made  a  defendant,    be- 
cause, the  freehold  being  in  the  Crown,  it  was  supposed 

that 

{n)  1  Dick.  16J,  (J))  16  re*.338.         (/)  2  Mylnc  Sf  Keen, 531. 
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that    the   crown    might   claim    some    interest   in    the 
question. 

Upon  the  treaty  for  the  lease,  the  lessors  shewed  a 
plan  in  which  tlie  houses  of  the  Plaintiffs  were  repre- 
sented as  abutting  upon  the  intended  new  street,  that 
is,  upon  the  new  street  which  was  delineated  in  the 
parliamentary  plan,  by  which  last-mentioned  plan  it 
appeared  that  the  space  in  question  would  be  left  open, 
and,  therefore,  nothing  can  be  built  which  shall  intercept 
the  width  of  that  new  street  as  it  appears  on  the  par- 
liamentary plan.  The  new  street  referred  to  in  the 
leases  is  sufficiently  identified  as  the  new  street  in  which 
this  open  space  was  to  be.  If  the  words  ^^  the  intended 
new  street"  have  no  meaning,  a  wall  may  be  built  up 
close  to  the  front  of  the  houses. 


The  Plaintiffs  do  not  ask  the  Court  to  vary  a  written 
agreement  upon  parol  evidence,  but  to  interpret  a 
written  agreement  according  to  its  fair  purport. 

In  Saunderson  v.  Jackson  (a),  a  letter  written  to  the 
Plaintiff  contained  these  words:  —  "We  wish  to  know 
what  time  we  shall  send  you  a  part  of  your  order;'*  and 
it  was  held,  that  it  could  be  shewn  by  parol  evidence 
what  was  meant  by  the  order.  So  in  Hodges  v.  liors^ 
fall{b)y  a  party  was  to  build,  "  as  per  plan  agreed 
upon ;"  and  parol  evidence  was  admitted  to  shew  what 
was  the  plan  referred  to.  So  in  Shoi'tvede  v.  Cheek  (c), 
a  letter  mentioned  "  the  promissory  note,"  and  parol 
evidence  was  admitted  to  shew  what  was  the  note  re- 
ferred to. 


These 


(A)  1  Ruu,  4*  Mifhw^  1 1  f>. 
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These  cases  prove  that  it  is  competent  for  the  Plaintiffs  ISS6, 
to  shew  by  parol  evidence  what  was  the  intended  new 
street.  They  have,  accordingly,  shewn  that  the  intended 
new  street  was  that  which,  by  the  act  of  parliament, 
was  to  be  built  according  to  a  certain  plan  which  is  in 
evidence,  and  by  which  it  appears,  that  the  space  in 
question  was  to  remain  open  and  free  from 'all  obstruc- 
tion. It  is  only  necessary  for  the  Plaintiffs  to  make  out 
that  the  proposed  erection  will  deprive  them  of  that  to 
which  prima  Jade  they  are  entitled.  The  third  section 
obliged  the  lessees  to  build  according  to  the  plan. 

The  facts  of  the  case  of  The  Feoffees  of  Hcricfs  Hos- 
pital v.  Gibson  are  so  dissimilar  from  the  present  case, 
that  that  case  cannot  govern  this;  and  Lord  Eldon^  in 
his  judgment,  said  that  that  *^  was  not  a  case  where  one 
restricted  himself  as  to  the  free  use  of  his  own  land, 
but  where  he  was  supposed  to  have  become  bound, 
without  a  special  contract  to  that  effect,  to  make  himself 
owner  of  the  lands  of  others."  (a)  That  observation 
completely  destroys  the  effect  of  that  case  for  the  pre- 
sent purpose. 

The  act  of  parliament  constitutes  the  Plaintiffs'  title 
to  their  houses ;  under  that  statute  only  could  their  leases 
have  been  granted. 

The  act  intended  by  the  Defendants  will  deprive  the 
Plaintiffs  of  the  benefit  of  their  lease  in  a  manner  which 
will  allow  of  no  compensation  by  damages,  and,  there- 
fore, the  Plaintiffs  are  entitled  to  that  species  of  specific 
performance  which  an  injunction  gives :  The  Attorney- 
General  v.  Nichol  (i),  Crawder  v.  Tinkler,  {c) 

Neither 

(a)  See  3  Dow,  3 12,  (c)  )9  ^^1.617. 

{b)  16  Vei.359. 
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18S6.  Neither  the  Defendants,  nor  the  Commissioners  of 

„^ "  ^         Woods  and  Forests,  nor  the  Paving  Committee,  hove  any 
V.  right  or  interest  in  the  soil,  and,  therefore,  they  cannot 

Campbell,  g^ect  or  authorise  the  erection  of  the  statue.  The  affi- 
davits shew  that,  not  only  will  this  erection  be  a  public 
nuisance,  in  consequence  of  the  obstruction  it  will  create 
in  this  great  thoroughfare,  but  that  it  will  be  a  very 
great  private  nuisance  to  all  the  inhabitants  of  the 
neighbouring  houses. 

The  Plaintiffs  are  entitled  to  the  same  relief  as  was 
granted  in  Robvison  v.  Loi'd  Bj/ron.  {a) 

The  Vice-Chancellor  thought  the  Plaintiffs  were  en- 
titled to  enter  and  abate  this  nuisance:  Mayor  of  London 
v.  Bolt,  ifi)  If  that  is  so,  the  statue,  when  erected,  can- 
not be  protected,  and,  therefore,  your  Lordship  will  not 
allow  it  to  be  erected. 

Sir  C.  IVcthcrell^  in  reply. 

The  lease  does  not  contain  any  words  of  reference  to 
the  parliamentary  plan. 


Jtt/y,27.  The  Loud  .Chancellor. 

This  was  an  application  to  discharge  an  order  of  the 
Vice-Chancellor,  and  to  dissolve  an  injunction  granted 
by  him,  by  which  he  had  restrained  two  of  the  Defend- 
ants from  erecting  a  statue  on  the  ground  which  lies 
between  Cockspur  Sired  and  Pall  Mall  East. 

The  view  which  I  take  of  the  merits  of  the  case  ren- 
ders it  unnecessary  to  observe  upon  the  singularity  of 

an 

(<i)  I  Bro.  C.  C\5Sb.  (b)  S  Ves.  129. 
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an  injunction  against  two  persons  who  have  no  interest  1836. 
in  the  property  in  question,  and  who  are  made  parties  a'^  ^ 
to  the  suit  simply  as  having  acted  under  the  authority,  0. 

express  or  implied,  of  parties  in  whom  the  property 
is  vestetl,  or  is  alleged  to  be  vested. 


Campbell. 


Sir  John  Campbclly  the  honorary  secretary  to  the 
subscribers  for  the  statue,  has  obtained  the  express 
consent  of  the  Paving  Committee  to  the  erection  of  the 
statue,  and  he  has  also  received  so  much  of  assent  from 
the  Commissioners  of  Woods  and  Forests,  that  they 
have  entered  into  an  agreement  to  keep  the  statue  in 
repair  and  to  light  it.  He,  therefore,  must  be  sup- 
posed to  have  the  assent  of  the  Commissioners  of  Woods 
and  Forests,  who  represent  the  Crown,  in  whom  the 
legal  estate  in  the  spot  in  question  is  vested,  and  of  the 
Paving  Committee,  who,  under  an  act  of  parliament, 
have  control  over  the  surface  of  the  soil. 

The  view,  however,  which  I  take  of  the  case  would 
be  equally  applicable,  if  the  injunction  had  l)een  ad- 
dressed to  all  the  Defendants. 

It  appears  that  the  PlaintifTii'  lease  is  of  the  date  of 
the  year  1824.  I  have  looked  through  it,  and  I  find 
that  the  only  part  bearing  upon  the  question  is  that  to 
which  my  attention  has  been  directed,  namely,  the 
description  of  the  premises,  and  the  plan  in  the  margin.  * 
The  premises  in  question  are  described  as  "on  the 
north  side  of  the  new  street  now  forming  there,  called 
Pall  Mall  East^  and  intended  as  a  continuation  of  Pall 
Mall  J  from  the  Haj/markel  towards  St,  Marlines  church, 
fronting  towards  the  south  on  the  said  new  street;"  and 
the  lease  refers  to  a  plan  in  the  margin.  The  plan  in 
the  margin  exhibits  the  ground  plan  of  the  intended 
liouses,  but  it  does  not  exhibit  the  place  in  question,  as 

there 


476 


CASES  IN  CHANCERY. 


1836. 


there  is  delineated  only  a  straight  line  or  street  in  front 
of  the  houses,  upon  which  is  written  ^^  Continuation  of 
Pall  Mall.'*  The  lease,  therefore,  assisU  the  Plaintiffs^ 
case  only  as  it  describes  the  land  demised  as  *'  in  the 
new  street,"  and  as  "  fronting  on  the  said  new  street." 
If  the  projected  erection  were  of  a  character  so  to  inter- 
fere with  this  description  as  to  deprive  the  Piainti£ 
of  the  benefit  of  the  demise,  that  is,  *^of  land  in  or 
fronting  the  new  street,"  a  question  would  arise  very 
different  from  that  with  which  I  have  to  deal,  and  upon 
which,  therefore,  it  is  unnecessary  for  me  to  give  any 
opinion;  as  I  think  it  quite  clear  that  the  projected 
erection,  if  it  be  at  all  in  ^^  the  new  street  called  Pall 
Mall  Eastj**  does  not  so  interfere  with  the  character  of 
it  as  to  derogate  from  the  grant  to  the  Plaintiffs  of  land 
*^  in  or  fronting  the  new  street"  Upon  the  lease  itself 
therefore,  without  resorting  to  other  extraneous  evidence 
of  title,  the  Plaintiffs  have  no  right  to  what  they  claim; 
and,  indeed,  their  case  is  not  rested  in  the  pleadings,  or 
in  the  affidavits,  or  in  argument,  upon  the  lease,  taken 
by  itself.  Upon  looking  at  the  plan,  it  will  be  seen  that 
the  locus  in  quo  lies  between  two  streets,  each  of  which 
has  a  distinct  name,  and  it  would  be  extremely  difficuk 
to  establish  that  it  was  in  Pall  Mall  East ;  it  appears  to 
be  no  more  in  Pcdl  Mall  East  than  in  Cockspur  Sired; 
it  is  beyond  the  continuation  of  Pall  Mall  East. 


Assuming,  then,  that  the  lease  does  not  confer  the 
right  claimed,  it  is  to  be  considered,  whether  the  other 
evidence  called  in  aid  of  the  Plaintiffs'  title  be  admis- 
sible, and  if  admissible,  how  far  it  establishes  their 
case. 


The  first  piece  of  evidence  produced  is  the  act  for 
making  the  new  street.  That  act  provided  that  plans 
of  the  projected  improvements  should  be  prepared  aod 
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deposited  in  certain  places  for  preservation  and  ready 
access  to  the  public;  but  this  provision  for  the  deposit 
of  plans,  was  made  for  the  purpose  of  enabling  the 
Commissioners  to  complete  the  line  of  the  new  street^ 
by  authorising  them  to  purchase  the  houses  in  the  in- 
tended line  only.  It  was  to  operate  as  between  the 
public  and  the  owners  of  the  old  houses;  it  had  no 
reference  to  the  purchase  of  the  houses  to  be  erected, 
or  the  lessees  of  the  land  to  be  demised. 


1836. 


Squire 

V, 

Campbell. 


An  act  of  parliament  may,  undoubtedly,  constitute  a 
contract  between  those  who  deal  together  under  its  pro- 
visions; but  the  Commissioners  of  Woods  and  Forests, 
having  obtained  the  dominion  over  the  property  under 
the  provisions  of  this  act,  were  to  deal  with  the  future 
tenants  of  it  by  virtue  of  the  powers  vested  iq  them  as 
such  Commissioners.  Their  dealings  with  such  tenants 
were  in  no  respect  under  the  provisions  of  this  act.  The 
act,  therefore,  does  not  aid  the  Plaintiffs'  case,  except  as 
it  shews  that  plans  were  to  be  made,  and  so  far  confirms 
the  affidavits,  which  state  that  some  plan  was  exhibited 
to  the  lessees  before  they  agreed  for  their  leases.  The 
affidavit  of  Mr.  Squire  and  Mr.  Williams  states,  that,  upon 
the  treaty  for  such  leases,  Douglas  Kinrmird  and  John 
Squire  were  shewn  the  plan  of  the  intended  new  street 
and  the  parts  adjacent,  by  which  it  appeared  that  the 
space  in  front  of  the  said  two  plots  of  ground,  and 
which  then  was  formerly  occupied  by  houses,  was  to  be 
quite  open  and  free  from  all  obstructions,  and  that  a 
public  carriage  way  was  to  run  in  front  of  the  houses 
intended  to  be  built  on  the  north  side  of  the  said  new 
street  towards  St.  Martin's  church ;  and  that  it  was  upon 
the  said  treaty  represented  and  staled,  that,  opposite  to 
the  said  two  houses,  a  free  passage  would  be  left,  of  above 
one  hundred  feet,  for  carriages  and  passengers,  and 
which  was  considered  necessary  in  consequence  of  the 

immense 
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Campbell. 


immense  traffic  in  that  part  of  the  town,  and  of  its  being 
one  of  the  greatest  thoroughfares  in  London.  That  is 
all  which  the  affidavit  states  as  to  what  took  place  at  the 
time  of  the  contract.  T  he  affidavit  does  not  state  who 
made  the  representation,  or  who  shewed  the  plan,  or 
what  the  plan  was  ;  but  I  will  suppose  it  to  state  that  a 
plan  was  shewn  by  some  person  authorised  to  act  for 
the  lessors,  and  that  the  plan  shewed  a  space  such  as  it 
has  hitherto  existed.  The  will  raise  this  question,  whe- 
ther, in  the  absence  of  all  fraud,  mistake,  or  misappre- 
hension, the  mere  exhibition  of  a  plan  of  property,  part 
of  which  the  lessee  takes,  gives  such  lessee  a  right  to 
say  that  all  the  other  part  of  the  property  exhibited 
upon  such  plan  shall  continue,  during  his  lease,  in  the 
same  state  in  which  it  was  exhibited  upon  the  plao,  or, 
if  it  was  not  at  the  time  in  such  state,  shall  be  made 
to  assume  such  state,  and  to  have  the  assistance  of  this 
Court  to  enforce  such  right ;  the  lease  granted  to  each 
lessee  being  wholly  silent  as  to  any  provision  for  that 
purpose.  If  this  be  so,  it  must  be  so  upon  the  ground 
of  contract ;  if  it  be  contract,  why  should  it  not  apply 
to  the  most  distant  part  of  the  plan  exhibited  ?  It  may 
be  that  the  lessee  has  less  interest  in  some  parts  of  the 
property  exhibited  on  the  plan;  but  the  Court  is  not 
to  enforce  or  refuse  to  enforce  the  contract  as  to  anv 
particular  part,  because  the  party  applying  to  the  Court 
has  less  interest  in  that  particular  part  than  in  some 
other.  If  the  Court  enforces  the  contract  at  all,  it  en- 
forces it  in  all  its  parts,  whether  more  or  less  material  to 
the  Plaintiffs.  If  contract  be  the  ground  for  the  inter- 
ference of  the  Court,  it  is  as  applicable  to  the  statue  at 
the  top  of  Portland  Place  as  to  the  statue  now  in  ques- 
tion, although  it  may  be  very  true  that  the  Plaintifi 
may  not  have  so  much  interest  in  that  distant  part  of 
the  property  delineated  on  the  plan  as  in  the  part  which 
is  now  in  question.     This  proposition  would  evidently 
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lead  to  most  absurd  consequences.  A  man  who  is  about 
to  sell  a  corner  of  an  estate  may  exhibit  a  plan  of  the 
whole  estate,  in  order  to  shew  the  relative  position  of 
that  part  which  he  is  about  to  sell ;  but  is  he,  on  that 
account,  to  have  his  hands  for  ever  tied  up  from  the 
enjoyment  and  use  of  all  other  parts  of  the  estate,  and 
is  he  to  preserve  it  in  exactly  its  present  state  ? 


1836. 


Squibb 
Campbell. 


If,  however,  the  right  to  the  injunction  is  to  be  put 
upon  the  ground  of  contract,  it  is  necessary  to  consider 
how,  in  point  of  law,  it  is  to  be  supported.  Such  a 
contract  must  be  looked  for  dehors  the  deed.  The 
case  assumes  that  the  contract  has  been  carried  into 
effect,  and  that  the  estate  contracted  for  has  been 
created  by  the  lease.  New  agreements  by  way  of  co- 
venant are  entered  into,  to  secure  the  objects  of  the 
grant,  but  the  contract  for  the  lease  exists  no  longer. 


The  Plaintiff's  case  is  not  that  a  provision  has  been 
omitted  out  of  the  lease,  by  fraud,  misapprehension,  or 
mistake;  and  it  is  therefore  unnecessary  to  consider 
what  might  be  the  effect  of  such  a  case  stated  and 
proved ;  but  his  case  is  that,  independently  of  what 
was  stipulated  for  by  the  agreement,  and  of  what  was 
provided  for  by  the  deed,  a  separate  and  distinct  con- 
tract arose  from  the  mere  exhibition  of  the  plan.  Can 
there,  however,  be  such  a  separate  contract?  There 
was  but  one  object,  and  one  thing  contracted  for :  the 
agreement  had  various  terms,  but  all  constituted  but 
one  agreement;  and  if  so,  then  the  parol  agreement 
was  merged  in  the  written  contract,  if  there  was  one, 
and  both  were  merged  in  the  deed.  The  case  of  Lord 
Imkam  v.  Child  {a)  is  very  similar  to  the  present  case, 
for  a   deed  had  there  been  executed  for  the  purpose 

of 

(a)  1  Bro,  C.  C  92. 
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of  carrying  the  intention  of  the  parties  into  effect; 
and  it  was  proved  in  the  cause  that  a  certain  contract 
not  appearing  on  the  deed  had  been  entered  into  be- 
tween the  parlies,  and  that  for  a  particular  reason  it 
I) ad  been  purposely  omitted  from  the  deed. 


It  is  a  familiar  doctrine  in  this  Court,  that,  although 
to  resist  a  specific  performance,  a  Defendant  may  shew, 
by  parol,  that  the  written  document  does  not  represent 
the  contract  between  the  parlies,  yet  a  Plaintiff  cannot 
have  a  decree  for  a  specific  performance  of  a  written 
contract,  with  a  variation,  upon  parol  evidence ;  ffbo/- 
lam  V.  Hearn  {a),  The  Marquis  Townshend  y.  Slan^ 
groom  (i),  Higginson  v.  Clowes,  (c)  How  much  stronger 
is  the  objection  where  the  contract  has  been  carried 
into  execution,  a  deed  executed,  and  the  estate  cod- 
Teyed.  It  is  true,  that  the  case  was  not  attempted  to 
be  supported  at  the  bar  upon  this  ground ;  but  I  think 
it  comes  to  this.  The  argument  at  the  bar  was,  that 
the  lease  mentioned  a  street,  that  is,  the  new  street. 
Pall  Mall  Eastf  and  that  it  was,  therefore,  conipelent 
to  the  Plaintiffs  to  shew  by  parol  evidence  what  such 
new  street  was ;  and  several  cases  at  law  and  in  equity 
were  cited  to  establish  that  proposition ;  such  as  Hodges 
V.  Hors/all  {d\  Saundersoii  v.  Jackson  (e\  Shortrede  f . 
Cheek  {g)\  but  in  all  those  cases,  the  agreement  referred 
to  some  other  document  or  thing,  and  the  only  question 
was,  the  identity  of  the  thing  referred  to:  in  none  of 
them  was  there  any  atteujpt  to  introduce  an  additional 
term  into  an  agreement  by  extrinsic  evidence.  Had 
there  been  any  doubt  as  to  what  was  meant  by  the  new 
street,  evidence  might  have  been  admfssible  to  remove 


(fl)  7  Ves.ZW. 
(Jb)  6  Ves,32S. 
(c)  15  Vcs.S\6, 


{d)  1  Rusi.  <J-  Myine^  1 16. 
[e)  2  Bos,  4r  Fui,  ^38. 
(^)  I  Adol,  *  EIL  51. 
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tt,  but  not  to  establish  an  additional  agreement  as  to  1836. 
the  manner  in  which  such  new  street,  or  any  adjoining 
land,  was  to  be  dealt  with.  The  evidence  might  be 
admissible,  for  the  purpose  of  shewing  that  the  projected 
•erection  would  destroy  the  character  of  the  thing  de- 
scribed in  the  lease;  namely,  the  new  street,  in  which 
the  premises  demised  are  des-cribed  as  beini^  situate;  but 
I  have  before  said  that  I  think  it  wliolly  inefficient  for 
that  purpose,  and  I  therefore  abstain  from  g'rving  any 
opinion  as  to  what  would  have  been  the  result,  in  point 
of  law,  if  the  evidence  had  established  the  fact. 

Of  the  cases  at  all  in  pari  maierid  with  the  present,  one 
only  appears  to  be  in  point.  T^e  Dtdce  of  Bedford  v.  The 
British  Museum  {a)  dearly  is  not,  for  in  that  case  there 
was  a  covenant,  and  the  only  question  was,  whether  the 
benefit  of  it  had  been  lost  by  the  covenantee.  In  Rankin 
IT.  Huskisson  {b)  the  plarntifF's  allegation  was,  that  it  had 
been  agreed  that  the  plot  of  ground  in  question  should  be 
iaid  out  as  a  garden,  and  that  no  buildings  should  be 
erected  upon  it ;  the  piaintifTs  claimed  the  benefit  of  a 
parol  agreement,  upon  the  ground  of  part  performatrce, 
and  sought  to  enforce  tl)eir  alleged  agi'eement,  by  in- 
junction :  the  only  question  was,  whether  the  agreement 
was  proved  ;  and  the  Court,  being  of  opinion  that  it 
was  sufficiently  established  for  the  purposes  of  an  in- 
junction, made  the  order. 

But  in  the  case  of  The  Feoffees  ofHaiofs  Hospital  y. 
dbson  (c),  though  a  case  from  Scotland^  Lords  Eldon 
and  Redesdale  expressed  opinions  directly  bearing  upon 
the  present  case.  That  case  was  almost  in  terms  the 
same  as  the  present  case,  throwing  out   of  view   the 

stran^^ 

{a)  2  Miflne  4"  Keen,  559.  (c)  2  Dow,  501 . 

{6)  4  Sim.}  9, 

Vol.  I.  K  k 
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18S6.        strange  opinions  expressed  by  the  Court  of  SessioD* 
The  case  was  simply  this.     The  magistrates  of  Edin- 
lurghj  together  with  the  feoiTees  of  Heriot^s  hospital, 
projected  a  new  street,  and  had  plans  of  it  prepared.    The 
magistrates  and  the  hospital  agreed  together  to  sell  plots 
of  ground  for  building;  the  magistrates  taking  a  sum 
as  purchase  money,  and  a  feu  duty  being  reserved  to 
the   hospital.      The   magistrates    concurred    with   the 
feoffees  of  Heriofs  hospital  in  exhibiting  a  plan  of  the 
intended  street,  and  the  respondent  purchased,  under 
the  exhibition  of  that  plan,  a  certain  part  of  the  land. 
The  plan,    however,  was  not  referred    to  in    the  feo 
charter  or  grant.     An  act  of  parliament  had  empowered 
the  magistrates  to  obtain,  within  a  limited  time,  certaia 
property,  the  acquisition   of  which  was    necessary  to 
enable  them  to  carry  the  plan  into  effect.     That  pro- 
perty was  not  obtained  within  the  time  prescribed  by 
the  act,  which  time,  indeed,  had  already  expired  when 
the  plan  was  exhibited  to  the  respondent.     The  magii- 
trates  being  unable  to  complete  the  street  according  to 
the  plan,  the  respondent  refused  to  pay  his  feu  duty. 
The  case  went  through  various  gradations  of  contest, 
and  in  the  end,  the  Court  of  Session  seemed  to  think, 
that   the   question    would   turn    upon   the   magistrates 
having  neglected  to  embrace  a  particular  opportunity  of 
acquiring,  at  a  reasonable  price,  the  property  necessary 
to  complete  the  street  according  to  the  plan.     When 
the  case  came  before  the  House  of  Lords,    however, 
that  view  of  the  Court  of  Session  was  entirely  disre- 
garded, and  the  expressed  opinions  of  the  learned  lords 
who  decided  it  in  that  house  proceeded  upon  different 
grounds.     Nothing  turned  upon  the  particular  law  of 
Scotland  s  and  the  general  principles  upon  ^n'hlch  the 
decision  was  made  are  as  applicable  to  the  present  case 
as  to  that.     Lord  Eldon  expressed  himself  thus;  'Mt 
was  perfectly  wild  to  say  that  the  mere  exhibition  of  a 

plan 
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plan  was  sufficient  to  form  a  binding  contract  One 
man  might  purchase  on  the  notion  that  the  intended 
street  would  soon  be  completed ;  another,  perhaps,  with 
the  idea  that  it  would  not.  But' the  whole  amounted  to 
this; — ^  You  may  purchase  on  the  notion  that  this  plan 
will  be  executed,  but  all  that  we  have  any  thing  to  do 
with  is  our  contract.'  The  feuar  then  enters  into  a 
solemn  contract,  and  if  his  contract  contained  nothing 
about  this,  how  could  he  say  that  the  magistrates  were 
bound  by  the  plan.  The  feu  charter  was  the  material 
document  here,  and  must  be  carefully  examined.  There 
might  be  such  an  obligation  in  it  as  that  here  con- 
tended for,  but  it  appeared  to  him  that  the  judgment 
could  not  rest  on  the  ground  which  the  Court  below 
had  taken.'' 


1896. 


Squirb 

V. 

Campbell. 


He  then  upon  a  subsequent  day  expressed  himself 
thus;  — "  From  these  two  last  interlocutors  the  present 
appeal  was  brought.  There  was  a  reference  to  one 
case  (a),  where  the  magistrates  exhibited  a  plan,  with  a 
beautiful  view  of  the  disposition  of  the  grounds  in  front 
of  the  new  buildings  to  be  erected,  a  thing  which  was 
done  here  every  day  without  any  idea  that  the  pro- 
prietors were  to  be  prevented  from  erecting  other  houses 
merely  by  having  exhibited  a  different  disposition  of 
the  grounds  in  a  picture,  unless  it  were  so  stipulated  in 
the  contracts  between  the  parties.  The  magistrates  — 
the  ground  being  their  own  —  began  to  erect  houses 
where  they  had  exhibited  terraces  and  waiks.  An  ac- 
tion of  declarator  was  brought,  to  have  it  declared  that 
the  magistrates  were  not  entitled  to  erect  these  new 
buildings,  without  consent  of  the  feuars,  and  a  process 

of 

(a)  The  Princess  Street  case,      10th  1772,  referred  to,  2  Dow, 
Deas  V.  The  Magistrates  of^Edin-      304. 
burgh;  House  of  Lords,  April 

Kk  2 


484f 


CASES  IN  CHANCERY. 


1S36. 


of  suspension  was  also  instituted,  to  stop  the  progress  of 
the  work  in  the  mean  time.  The  Court  refused  to  pas» 
the  bill,  and  the  question  came  to  this  house,  where 
Lord  Mansfieldy  who  w6uld  be  remembered  as  long  a» 
the  law  of  England  or  of  Scotland  existed,  made  a  very 
eloquent  speech.  But  after  all  that  he  had  said,  what 
he  did  was  merely  to  give  an  opportunity  of  examining 
the  question  of  right.  He  could  easily  conceive  that 
deference  to  his  opinion  had  put  an  end  to  further  pro- 
ceedings in  that  case,  the  corporation  having  been, 
perhaps,  almost  frightened  out  of  their  senses  by  his 
speech  ;  but  still  this  was  no  judgment  upon  the  ques« 
tion  of  right,  and  at  any  rate  there  was  a  material  dis- 
tinction between  that  case  and  the  present.  This  was 
not  a  case  where  one  restricted  himself  as  to  the  free 
use  of  his  own  land,  but  where  he  was  supposed  to  have 
become  bound,  without  a  special  contract  to  that  effect, 
to  make  himself  owner  of  the  lands  of  others.  He  held 
it  in  all  cases  to  be  dangerous  that  when  men  had  put 
their  contracts  into  the  solemn  form  of  a  charter,  they 
should  look,  not  at  what  was  contained  in  that  charter, 
but  say  that  the  charter  should  operate  as  if  a  term  had 
been  in  it  which  was  not  there,  merely  be  cause  there 
had  been  some  representation  about  such  a  condition  at 
the  time  the  contract  was  framed." 


Lord  Eldon  was  here  referring  to  a  different  case; 
but  it  shews  how  very  important  his  observations  are, 
because  he  is  making  them  when  he  has  before  him  a 
very  strong  opinion  expressed  by  Lord  Mansfield  in  a 
case  of  a  similar  kind. 

Lord  Eldon  added,  that  "  He  dared  not  advise  their 
Lordships  to  say  that  this  plan  was  a  warranty.  The 
whole  amounted  to  this  only — that  the  parties  might 
entertain  a  rational  hope  that  what  was  exhibited  might 

be 
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be  done  in  the  course  of  improvement.     But  there  was 
•  no  ground  to  say  that  this  amounted  to  an  engagement 
that  it  should  be  done." 

Lord  Redesdale  said,  "  It  appeared  to  him  to  be 
dangerous,  when  parties  entered  into  a  contract,  to 
suffer  any  thing  to  affect  it  which  was  extraneous  to 
what  was  in  the  contract  itself.  There  was  no  under- 
taking by  the  governors  of  the  hospital  that  this  street 
should  be  completed,  and  they  could  not  with  propriety 
have  entered  into  any  such  undertaking ;  for  the  effect 
would  be  to  deprive  them  of  any  benefit  from  the  pro- 
perty, except  they  compelled  the  magistrates  to  make 
this  street."  —  "  If  they  were  bound  at  all,  they  were 
bound  whatever  might  be  the  expense;  and  how  the 
neglect  of  opportunity  to  purchase  at  a  reasonable  price 
came  into  question  at  all  he  could  not  understand. 
They  were  bound,  even  if  the  thing  became  impossible 
—  bound,  so  far  as  to  be  liable  to  answer  in  damages; 
and  it  was  only  in  the  form  of  damages  that  the  gover- 
nors of  the  hospital  could  proceed  against  the  magis-- 
trates.  If  there  was  a  contract  at  all,  it  could  not  be  of 
the  nature  supposed  by  the  Court  below.  But  he  con- 
curred in  the  opinion,  that  the  exhibition  of  the  plan 
was  no  warranty." 


1836. 

Sqdirs 

V, 

Campbeix. 


These  opinions  were  expressed  in  a  case  so  similar  to 
the  present,  that  one  seldom  finds  the  circumstances  of 
one  case  running  so  nearly  to  the  circumstances  of 
another,  as  the  circumstances  of  that  case  run  to  the 
circumstances  of  this.  We  have  the  unqualified  opi- 
nions of  Lord  Eldon  and  Lord  Redesdale  —  opposed, 
not  to  any  thing  which  Lord  Mansfield  had  done,  but  to 
what,  in  order  to  frighten  the  parties,  he  had  said  — 
that  after  parties  had  matured  their  agieement  into  a 
written  contract,  you  could  not  infer  a  contract  from  the 

K  k  S  mere 
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Squire 

o. 

Campbell. 
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mere  exhibition  of  a  plan.  It  is  impossible  not  to  assent 
to  the  doctrine  expressed  by  these  two  learned  judges, 
and  it  is  equally  impossible  to  maintain  the  order  ap- 
pealed from,  consistently  with  such  doctrine. 


It  is  hardly  necessary  for  me  to  say  one  word  upon 
the  subject  of  nuisance.  It  is  said  that  the  statue  will 
be  a  public  nuisance.  This  it  can  only  be,  by  ob- 
structing the  carriage  way;  but  I  am  clearly  of  opi- 
nion that  the  erection  of  the  statue  will,  upon  the 
whole,  be  a  great  benefit  to  the  public;  by  which  I 
mean  the  public  as  contradistinguished  from  the  oc- 
cupiers of  the  adjoining  houses.  It  is  quite  imma- 
terial, in  my  view  of  this  case,  whether  a  majority  of 
the  inhabitants  of  the  neighbouring  houses  do  or  do 
not  object  to  the  erection  of  the  statue,  and  I  give  no  ^ 
opinion  as  to  whether  it  is  likely  to  depreciate  the  value 
of  the  property  of  the  Plaintiffs,  or  to  interfere  with 
their  enjoyment  of  it;  of  that  they  are  the  best  judges; 
but  I  am  very  clearly  of  opinion,  that  the  injury  and  in- 
convenience, if  any,  do  not  constitute  such  a  description 
of  private  nuisance  as  would  justify  the  interference  of 
this  Court  upon  that  ground.  It  is  not,  as  is  said  in 
one  case  (a),  because  the  value  of  the  property  may  be 
lessened,  and  it  is  not,  as  is  said  in  another  (&),  because 
a  pleasant  prospect  may  be  shut  out,  that  this  Court  is 
to  interfere ;  it  must  be  an  injury  very  different,  in  its 
nature  and  its  origin,  to  justify  such  an  interference. 

If  the  Plaintiffs  conceive  themselves  aggrieved,  all 
the  other  remedies  of  the  law  are  open  to  them ;  but 
having  considered  the  case  in  all  its  bearings,  and  being 
of  opinion  that  it  cannot  be  brought  within  any  of  the 
rules  of  this  Court,  with  reference  to  injunctions,  I  am 
bound  to  discharge  the  order,  and  dissolve  the  injunction. 

(a)  See  1  Dkk.  175.  and  16  Ves,  542.  {b)  See  1  Dick.  175. 
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FEW  V.  GUPPY. 
FEW  ».  PETRE  and  GUPPY.  A«gu*ts,4. 

GUPPY  V.  FEW. 

^  I^HE  original  bill  in  this  cause,  which  was  filed  in  a  bill  having 
^    the  year  1827,  by  Charles  Few  alone,  against  Samuel  *^"  ^^«^  *>y 

^^^^  Bn  SSSlKilGC  01 

flippy  the  younger  and  Thomas  Richard  Guppy^  stated  certain  al- 
tLhat,  by  letters  patent,  dated  the  3 1st  of  October  1812,  J^^tPong^f^jp 
Ills  late  Majesty  King  George  III.  granted  to  Edward  an  injunctioa 
Charles  Howardy   Esq.,  his   executors,    administrators,  infringement* 
^nd  assigns,   the  sole   privilege  of  using,  for  fourteen  of  the  patents, 
^ears,  an  invention  of  his  own,  described  as  ^^  a  process  account  of  the 
for  preparing  and  refining  sugar:"  that  by  other  letters  profits  made 
patent,  dated  the  20ih  of  November  1813,  his  said  late  theDe- 
^ajesty  granted  to  E,  C.  Howard  the  sole  privilege  of  their^ans 
^sing,  for  fourteen  years,  another  invention  of  his  own,  insisted  that 
described  in  the  bill  as  **  certain  improvements  in  the  wereoririnally 

nrocesses  described  in  the  patent  irranted  to  him  on  the  invalid;  and 

^^,  ^,.  n    ^  .        a**o»  that  if 

31st  of  October  1812,  and  certam  apparatus  forVarrying  originally 

^he  same  into  effect : "  and  that,  by  other  letters  patent,  ^^*  ^^^y 

dated  the  4th  of  August  1814,  E.  C  Howard  obtained  a  made  void  by 

^rant  of  the  exclusive  right  to  use,  for  fourteen  years,  acts^oTthe 

another  patentee.    By 
the  decree 
«nade  at  the  hearing  of  the  cause  the  bill  was  retained  for  three  years,  with  liberty 
for  the  Plaintiff  to  bring  an  action ;  and  the  Defendants  were  directed  to  admit  that 
'^e  Plaintiff  was  the  assignee  of  the  patents,  and  that  they  (the  Defendants)  had 
^sed  the  alleged  inventions;  and  the  Plaintiff  was  ordered  to  produce  certain  deeds 
«t  the  trial,  and  to  admit  their  execution.    The  Defendants  then  filed  a  bill  of 
discovery  against  the  Plaintiff;  but  the  discovery  sought  by  that  bill  had  reference 
only  to  the  acts  by  which  it  was  alleged  that  the  patents  had  bcMJome  void  sub- 
sequently to  their  creation.     The  Defendants,  afterwards,  finding  the  necessity  of 
«  discovery  as  to  the  original  invalidity  of  the  patents,  applied  to  the  Court  for  per- 
niisfion  to  file  another  bill  of  discovery  which  should  relate  to  such  original  in^ 
validity ;  and  the  Court  granted  the  permission  desired. 

Whether  it  was  regular  to  file  the  first  bill  of  discovery  without  leave  of  the 
Court,  quare  ? 

Kk  4 
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1S56«        aDotfaer  ioTenuoo  of  his- own,  described  as  '*  oertam 

'_'  *        means  of  separating  insoluble  substances  from  the  fluids 

9.  in  which  the  same  are  suspended." 

Gcrrr. 

The  bill  stated  that,  bj  an  indenture  bearing  date  the 
26th  of  September  1816,  and  made  between  the  said 
E.  C.  Haxard  of  the  first  part,  the  Plaintiff,  C.  FrXj  of 
the  second  part,  and  the  Duke  oi  Norfolk^  the  Elarl  of  &r- 
rey^  and  James  JVeidy  of  the  third  part ;  after  reciting  that 
John  Paxell  had  assisted  E.  C.  Hcnsardy  in  bringing  the 
inventions  into  use  and  otherwise;  and  that  £.  C 
Haxard  was  beneficially  entitled  to  three  undivided 
fifth  parts  only  of  the  benefits  to  be  derived  from  the 
three  patents,  he  having  agreed  to  dispose  of  two  un- 
divided fifth  parts  to  Tfiomas  Hodgson  ;  it  was  witnessed, 
that  £.  C  Hoitard  did  assign  the  three  patents  and 
all  benefit  thereof,  subject  to  the  agreement  with 
T.  Hodgson^  to  the  said  C  i^ftr,  his  executors,  ad* 
ministrators,  and  assigns,  for  the  residue  of  the  several 
terms  of  fourteen  years  for  which  the  same  had  been 
granted,  (subject  to  the  agreement  with  7*.  Hodgson) 
upon  the  trusts  therein  mentioned.  And  E.  C.  Horxard 
thereby  appointed  C  Fcx  his  assignee  and  grantee 
of  the  said  several  inventions,  and  the  profits  thereof 
for  the  remainder  of  the  said  several  terms  of  fourteen 
years,  upon  trust  to  permit  E.  C  Hoo:ard  to  receive  all 
benefit  that  might  accrue  therefrom  during  his  life ;  and 
subject  tfiereto,  in  trust  to  assign  the  same  to  such  per- 
sons, and  upon  such  trusts  as  E,  C.  Hcrjoard  should  by 
deed  or  will  appoint;  and  subject  thereto,  upon  trust  after 
the  decease  of  £.  C  Honscard,  to  stand  possessed  of  two 
undivided  fifth  parts  of  the  patents,  and  of  all  monies  to 
be  received  in  respect  thereof,  in  trust  for  T.  Hodgson^ 
and  to  stand  possessed  of  the  remaining  three  fifth  parts 
of  the  patents  upon  trust,  when  required  by  the  Duke 
of  Norfolk  the  Earl  of  Surrey^   and   J.  Weldy   or  the 

survivors 
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survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  but  not  otherwise,  to  sell 
the  said  three  fifth  parts;  and  out  of  the  monies  to 
arise  from  such  sale,  and  out  of  the  monies  to  arise  from 
the  grant  of  licences,  or  otherwise  howsoever,  until  sale, 
to  pay  John  Powell  151.  out  of  every  100/.  which  C.  Few 
should  from  time  to  time  receive,  and  to  pay  the  residue 
thereof  unto  the  Duke  of  Norfolk^  the  Earl  of  Surrey^ 
and  J.  Weld,  and  the  survivors  and  survivor  of  them,  his 
executors  or  administrators,  upon  certain  trusts  for  the 
benefit  of  Edwaid  Gyles  Howard,  Elizabeth  Petre,  then 
Elizabeth  Howard,  and  Jtdiana  Howard. 


1836. 


The  bill  stated  that  E.  C.  Howard  died  on  the  27th 
oi  September  1816,  without  having  made  any  appoint- 
ment; and  that,  by  an  indenture  of  settlement,  dated 
the  SOth  of  May  1822,  and  made  upon  the  marriage  of 
Elizabeth  Howard  with  the  Hon.  Charles  Petre,  all 
monies  payable  to  her  under  the  trusts  of  the  indenture 
of  the  26th  of  September  1816,  were  assigned  to  trustees 
upon  certain  trusts  for  the  benefit  of  Charles  Petre  and 
Elizabeth  his  wife  and  their  issue;  and  that  theie  were 
issue  of  the  last  mentioned  marriage,  Charles  Edward 
Petre  and  Eliza  Julia  Petre,  who,  by  virtue  of  the  last 
mentioned  indenture,  were  interested  in  the  patents. 


The  bill  then  stated  that  Samuel  Guppy  the  younger, 
and  Thomas  Richard  Guppy,  in  the  year  1826,  com- 
menced business  in  Bristol  as  sugar  refiners,  upon  pre- 
mises formerly  occupied  by  Messrs.  George,  who  pre- 
viously thereto  became  bankrupts,  and  that  they  now 
carried  on,  and  had  continued  during  the  whole  of  the 
intervening  period,  to  carry  on  the  said  trade  or  business, 
with  the  apparatus,  and  according  to  the  processes  de- 
scribed in  the  said  patents,  and  in  the  specifications 
enrolled  in  pursuance  of  such  patents,  or  some  parts 

thereof 
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JS36.  thereof,  and  had  refined  and  clarified  large  quantities  of 
sugar  and  molasses,  by  the  sale  and  use  of  which  they 
had  made  great  profit;  and  that  they  were  so  acting 
without  the  licence  of  C.  Fem^  or  any  person  whomso- 
ever authorised  to  licence  or  permit  the  same. 

The  bill  charged  that  various  communications  had  taken 
place  between  the  Plaintifif*  C.  Few^  and  tlie  Defendants 
and  their  solicitors,  upon  the  supposition  that  the  De- 
fendants were  the  assignees  of  a  licence  to  use  the  said 
patent  inventions  which  had  been  granted  by  C.  l^fv  to 
Messrs.  George  who  had  become  bankrupts.  The  terms 
of  these  communications  were  set  forth  in  the  bill ;  from 
which  it  appeared,  that  the  Plaintiff  Fern  had  claimed 
from  Messrs.  Guppy^  who  were  the  supposed  assignees 
of  the  licence  granted  to  Messrs.  George^  the  payment 
of  the  arrears  which  were  due  to  him,  from  the  latter  firm, 
at  the  time  of  their  bankruptcy. 

The  bill  prayed  that  an  account  might  be  taken  of  the 
quantities  of  sugar  and  molasses  prepared,  refined,  or 
clarified  by  the  Defendants,  by  the  means  or  processes, 
or  with  the  apparatus  mentioned  in  the  patents  and  de- 
scribed in  the  specifications ;  and  a  like  account  of  all 
the  sugar  and  molasses  so  prepared,  refined,  or  cligrified, 
which  had  been  sold  by  them,  and  of  the  prices  at 
which  the  same  had  been  sold,  and  of  the  profits  made 
by  the  Defendants  thereby,  and  of  the  quantity  of  such 
sugar  and  molasses  so  prepared,  refined,  or  clarified, 
then  remaining  in  their  possession  unsold;  and  that 
the  Defendants  might  be  decreed  to  pay  to  the  Plain- 
tiff C.  Few,  what,  upon  taking  such  last  mentioned 
accounts,  should  appear  to  have  been  received  by  them 
in  respect  thereof,  and  to  deliver  over  to  him  all  such 
sugar  and  molasses  as  should  so  remain  in  their  pos- 
session unsold,  the  Plaintiff  being  ready  and  wilh'ng  to 

make 
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make  all  just  allowances;  and  that  the  Defendants  1856. 
might  be  restrained  from  making  use  of  any  of  the  pro- 
cesses or  apparatus  for  which  the  patents  were  obtained, 
whereof  the  period  granted  by  the  patents  for  the  use 
and  exercise  thereof  had  not  expired,  during  the  re- 
mainder of  the  term  or  terms  of  fourteen  years. 

The  Defendants  by  their  answer  said  they  were  ad- 
vised, and  believed  that  neither  of  the  specifications, 
enrolled  in  alleged  compliance  with  the  conditions  re* 
spectively  contained  in  the  letters  patent,  was  such  a 
specification  as  was  required  by  the  condition  in  alleged 
compliance  with  which  it  was  so  enrolled.     The  answer 
also  stated  an  agreement,  dated  the  26th  oi  April  1826, 
between  the  assignees  under  the  bankruptcy  of  Messrs. 
George  and  the  Defendant  T.  IL  Gtippy^  to  assign  to 
him,  oV  as  he  should  appoint,  among  other  things,  all 
the  leasehold  premises  upon    which  the  business  was 
carried  on,  and  the  policies  of  insurance  of  the  same 
premises  against  fire,  and  the  patent  licence,  and  all 
benefit  and  advantage  thereof  respectively.     And  the 
Defendants  submitted  and  insisted,  that  under  that  agree- 
ment the  Defendant  T.  R.  Guppy  was  entitled  to  an 
assignment  from  the  assignees,  if  he  should  at  any  time 
think  proper  to  require  the  same,  of  the  licence  granted 
by  the  Plaintiff  C.Fe^x  to  the  bankrupts;  but  the  De- 
fendants added,  that  having  been  advised  that  the  patents 
were  invalid  and  void,  they  had  hitherto  declined  to  re- 
quire an  assignment  of  the  licence,  and  that  the  licence 
had  not  been  assigned  or  transferred  to  them,  although 
the  leasehold,  hereditaments  and  premises,  plant  and 
utensils,  and  all  other  the  effects,  to  which  the  agreement 
with  the  assignees  related,  except  the  licence,  were  after- 
wards, by  an  indenture  dated  the  24th  of  June  1826, 
assigned  to  the  Defendant  T.  R,  Guppy  in  pursuance  of 
the  agreement.     And  the  Defendants  also  said,  that  no 

agreement 
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agreement  or  arrangement  had  been  made  between  ikm 
and  the  assignees  of  the  bankrupts,  respecting  the  licence, 
except  the  before  mentioned  agreement  of  the  26th  of 
April  1826.  The  Defendants  admitted  that  tlieyhad, 
from  the  26th  of  Mai^  1826,  carried  on  the  business  of 
sugar  refiners  upon  the  premises  and  with  the  apparatus 
formerly  occupied  by  the  bankrupts,  and  according  to 
the  processes  purported  to  be  described  in  the  patents 
and  specifications ;  and  that  they  had  since  the  said 
26th  of  May,  prepared,  refined,  and  clarified  large 
quantities  of  sugar  and  molasses  by  the  processes,  plans, 
and  operations  in  the  patents  and  specifications  men- 
tioned, and  in  the  licence  referred  to ;  but  they  insisted 
that  they  did  not  become  liable  to  give  such  periodical 
accounts,  and  to  make  such  payments  to  the  PloiDtiff 
C  Few,  as  in  the  bill  and  the  licence  expressed,  becaose 
they  had  never  accepted  any  transfer  or  assignment  of 
the  licence,  and  had  declined  taking  the  benefit  of  it 
They  admitted  that  they  had  refused  to  comply  with 
the  applications  in  the  bill  mentioned,  being  advise^ 
and  believing  that  the  letters  patent  were  invalid  and 
void,  and  the  Defendants  never  having  accepted  «anf 
transfer  or  assent  of  the  licence.  The  Defendants  added, 
that  they  were  using  the  processes  and  apparatus  re- 
spectively mentioned  in  the  letters  patent  of  the  31st  of 
October  1812,  and  the  20th  of  November  1813,  without 
an}'  licence  or  authority  from  the  Plaintiff  C  Few,  the 
Defendants  being  advised  and  believing  that  the  said 
letters  patent  were  invalid  and  void,  not  only  on  tlie 
ground  that  no  proper  specifications  had  been  enrolled 
in  performance  of  the  conditions  therein  respectively 
contained,  but  also  on  various  other  grounds,  and  they 
admitted  that  they  intended  to  continue  to  use  the  same 
unless  restrained  by  the  injunction  of  the  Court,  which 
they  submitted  they  ought  not  to  be.  And  they  stated 
that  they  had  lately  used  the  process  and  apparatus 

mentioned 
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mentioned  in  the  letters  patent  of  the  ith  of  August 
1814;  but  they  were  not  now  using  the  same,  having 
lately  discontinued  the  use  thereofi  and  they  had  no 
intention  at  present  to  resume  the  use  thereof,  though 
they  submitted  that  they  were  entitled  to  do  so  if  they 
thought  proper,  the  last  mentioned  letters  patent  being, 
as  the  Defendants  were  advised,  invalid  and  void.  In 
conclusion,  the  Defendants  submitted  that  all  the  per- 
sons beneficially  interested  in  the  patents  were  necessary 
parties  to  the  suit. 

Exceptions  having  been  taken  to  this  answer,  the  De- 
fendants Messrs.  Guppy  put  in  a  further  answer,  in 
which  t^ey  slated  the  quantities  of  sugar  refined  by  them, 
by  means  of  the  processes  or  apparatus  in  question; 
snd  they  added,  that  in  consequence  of  the  complicated 
nature  of  their  business,  and  of  other  circumstances, 
they  were  unable  to  form  any  accurate  estimate  of  the 
profits  made  by  such  sugar:  they  enumerated  also 
certain  papers  in  their  possession,  which  had  not  been 
nietitioned  in  their  former  answer. 

The  bill  was  afterwards  amended,  by  making  the 
persons  beneficially  interested,  and  the  trustees  of  the 
indentures  of  the  26th  of  September  1816,  and  the  30th 
of  May  1822,  parties  as  plaintiffs.  By  the  answer  to  the 
amended  bill,  Messrs.  Guppy  stated  that  they  were  ad- 
vised, and  they  submitted  that  the  enrolled  descriptions 
and  specifications  of  the  inventions,  or  alleged  inventions, 
for  which  the  several  patents  were  granted,  were  not  in 
accordance  or  compliance  with  the  conditions  contained 
in  the  patents,  inasmuch  as  the  descriptions  or  speci- 
fications did  not  particularly  describe  and  ascertain  the 
nature  of  the  inventions,  or  alleged  inventions,  and  in 
what  manner  the  snme  were  to  be  performed  according 
to  the  true  intent  and  meaning  of  the  conditions.     And 

they 
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18S6.  they  stated  that  they  were  advised,  and  submittei)  that 
the  patents  were,  all  of  them,  invalid  and  void  by  reason 
of  the  insufficiency  of  the  enrolled  specifications  and  de- 
scriptions of  the  inventions  or  alleged  inventions ;  and 
that  that  insufficiency  was  apparent  upon  the  face  of  the 
specifications.  The  Defendants  stated  that  they  were  in- 
formed, and  believed  that  each  of  the  patents  contained 
a  condition,  making  void  the  patent  if  any  transfer  or 
assignment,  or  pretended  transfer  or  assignment  of  the 
liberty  or  privileges  thereby  granted,  or  of  any  share  or 
shares  of  the  benefit  or  profit  thereof  should  be  made, 
or  any  trust  should  be  declared,  to  or  for  any  number 
of  persons  exceeding  five,  or  if  the  benefit  of  the  patent, 
or  the  liberty  or  privileges  thereby  granted,  should  be 
divided  into  any  number  of  shares  exceeding  five,  or  in 
case  the  power,  privilege,  or  authority  thereby  granted 
should  at  any  time  thereafter  become  vested  in,  or  in 
trust  for  more  than  the  aforesaid  number  of  persons  or 
their  representatives  at  any  one  time,  reckoning  exe- 
cutors or  administrators  as  and  for  the  single  person 
whom  they  represented.  The  Defendants  submitted 
that  the  assignments  made  by  the  indentures  of  the  26th 
of  September  1816,  and  the  30th  of  Mat/  1822,  as  in  the 
bill  set  forth,  were  contrary  to,  and  a  breach  of  the  last 
mentioned  condition ;  and  that,  by  the  breach  of  such 
condition,  the  grant  made  by  each  of  the  patents  had 
determined  and  become  void  before  the  time  at  which 
any  of  the  inventions  or  alleged  inventions  had  been 
used  by  the  Defendants.  The  answer  added,  tliat  the 
Defendants  were  not  at  present  advised  of  any  other 
cause  or  causes  for  which  the  letters  patent  were  invalid 
or  void ;  but  they  craved  leave  to  reserve  to  themselves 
the  right,  when  the  question  of  the  validity  of  the  patents 
should  be  tried,  of  suggesting  any  other  grounds  of  in- 
validity besides  those  already  pointed  out,  in  case  any 
such  should  be  found  to  exist. 

Juliana 


CASES  IN  CHANCERY.  4^5 

Juliana  H&toard^  one  of  the  PlaiDtiiFs,  having  married  1856. 
the  Hon.  Henry  Valentine  Stafford  Jemiug/iantj  and 
Charles  Petre  and  Elizabeth  his  wife  having  bad  another 
child  born^  namely*  Louisa  Fanny  Petre^  a  bill  of  re- 
vivor and  supplement  was  filed,  and  the  sau  was  after- 
wards revived. 

No  evidence  was  gone  into  upon  either  side. 

The  cause  came  on  to  be  heard  before  Sir  John  Leach^ 
Master  of  the  Rolls,  on  the  10th  oi  November  1830,  when 
bis  Honor  made  a  decree,  by  which  it  was  ordered  that 
the  bill  should  be  retained  for  three  years,  with  liberty 
for  the  Plaintiff  €•  Few  to  bring  an  action  or  actions 
at  law,  touching  the  matters  in  question  in  the  cause, 
against  Messrs.  Guppy^  who  were  to  admit  that  C.Fcw 
was  assignee  of  the  letters  patent,  and  that  they  had 
used  the  processes,  purporting  to  be  described  in  the 
letters  patent  and  specifications,  during  some  part  of  the 
period  for  which  the  patents  appeared  to  be  granted ; 
and  the  Plaintiff  C  Few  was  to  produce  on  the  trials 
respectively  the  several  deeds  in  the  pleadings  men- 
tioned, and  admit  the  execution  thereof;  but  in  case  the 
Plaintiff  C  Few^  should  not  proceed  to  a  trial  within 
the  time  thereinbefore  mentioned,  the  Plaintiff's  bill 
was  from  thenceforth  to  stand  dismissed  with  costs  to 
be  taxed,  &c.  But  in  case  the  Plaintiff  should  proceed 
to  trial  within  the  Aime  thereinbefore  mentioned,  then  his 
Honor  reserved  the  consideration  of  th^  costs  of  the 
suit,  and  of  the  action  or  actions  at  law,  and  of  all  further 
directions,  until  after  the  expiration  of  the  period  of 
three  years;  with  liberty  to  apply. 

The  Plaintiff  C  Few  accordingly  commenced  im 
action  in  the  Court  of  King's  Bench  against  Messrs. 
Guppy^  for  damages,  for  having  unlawfully,  ond  without 

licence. 
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1836.  licence,  used  the  several  inventions,  in  breach  of  the 
respective  patents.  Messrs.  Guppy  then  filed  a  biH 
of  discovery  against  the  Plaintiff  C.  Fcte,  alleging  thft 
the  assignments  made  by  the  indentures  of  the  26th  of 
September  1816,  and  the  SOlii  of  May  1822,  were  con- 
trary to,  and  a  l)reach  of  tlie  conditions  contained  b 
each  of  the  patents,  and  so  the  same  would  appear  if  the 
granting  parts  of  those  assignments,  and  the  descriptioos 
therein  contained  of  the  matters  tliereby  assigned,  and 
the  trusts  declared  of  the  same,  were  set  forth.  The 
bill  of  discovery  charged  that  the  conditions  of  the 
patents  had  been  in  other  respects  broken,  inasmuch  as 
E.  C.  Horjcardj  in  his  lifetime,  and  C.  FesD  after  his 
decease,  made  divers  transfers  or  assignments  of  diren 
shares  and  interests  in  the  patents,  and  in  the  privil^es 
thereby  given  and  arising  therefrom,  and  in  the  pro6t 
and  benefit  thereof,  and  that  divers  trusts  thereof  were 
declared  for  the  benefit  of  divers  persons,  exceeding  the 
number  of  five;  and  that  E.  C.  Howard  in  his  lifetime^ 
and  C  FeiDj  after  his  decease,  received,  or  agreed  to 
receive  divers  sums  of  money,  by  way  of  per  ceutages  or 
otherwise,  from  divers  persons  exceeding  five  in  number, 
as  the  considerations  for  or  otherwise  in  respect  of  such 
assignments  or  transfers,  and  that  divers  other  acls,  mat- 
ters, and  things,  had  been  done  and  committed  by  E.  C. 
H(rwardy  and  by  other  persons  claiming  under  him  by 
assignment,  agreement,  or  otherwise,  contrary  to  the  pro- 
visions in  the  respective  patents  contained ;  and  that  by  the 
means  aforesaid,  and  otherwise,  the  powers  and  privileges 
given  by  eacfi'  of  the  patents  respectively,  had  become 
and  now  were  vested  in  more  than  five  persons  or  their 
representatives ;  and  particularly,  that  E.  C.  Uaocard  in 
his  lifetime,  and  after  his  decease,  C  Few  granted  various 
licences  in  writing  to  divers  persons,  to  use  the  privil^es 
granted  by  the  patents,  or  some  or  one  of  them,  npoo 
various  terms  and  conditions,  and  in  consideration  of 

various 
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various  sums  of  money  paid,  and  to  be  paid  by  such      .  ^^^• 

several   persons  for  the   same,  and  that  so   it  would 

appear,  if  C.  Fe*;s)  were  to  set  forth,  (as  it  was  charged 

he  ouoht  to  do)  a  schedule  of  all  such  licences,  with 

the  dates,  parties'  names,  and  places  of  abode,  and  the 

material  contents  Of  all  such  licences;   and  the  terms 

and  conditions  thereof,  and  the  sums  paid  and  to  be 

paid  in  consideration  of  the  same,  and  at  what  time  or 

times,  and  to  whom ;  and  the  Plaintiffs  charged  that  all 

such  licences  were,  as  far  as  the  same  extended,  transfers 

and  dispositions  of  the  several  privileges,  granted  by  the 

respective  patents,  and  that  the  same  had  been  granted 

to  a  much  greater  number  than  five  persons,  whereby  the 

patents  became  void  by  the  express  terms  of  the  same 

respectively. 

The  bill  charged  that  such  respective  licences  had  to 
a  very  great  extent  been  acted  on,  and  that  the  persons 
to  whom  they  were  granted,  or  other  persons  claiming 
by  assignment  or  agreement  under  them,  had  by  virtue 
or  under  colour  thereof,  used  and  exercised  the  re- 
spective inventions,  processes,  and  alleged  improve- 
ments, and  had  derived  very  considerable  profits 
therefrom  ;  and  that  very  large  sums  of  money  by  way 
of  premium,  per-cent(ige  or  otherwise,  had  been  paid 
to  E.  C.  Howard  and  C  Few^  and  other  the  persons 
by  whom  respectively  such  licences  had  been  granted,  as 
the  consideradons  or  prices  for  granting  or  otherwise 
in  respect  of  the  same. 

The  bill  also  charged  that  C  Few  had  in  his  pos- 
session or  power,  a  book  or  books,  wherein  appeared 
the  name  and  address  of  every  person  to  whom  any  such 
licences  or  licence  had  been  granted,  and  the  sums  of 
money  and  per-centages  reserved  thereby,  and  other 
particulars  relating  thereto;  and  also  the  indenture  of 

Vol.  I.  L  I  the 
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1836.  the  26th  oi  September  1816,  and  the  SOth  of  May  1822» 
and  divers  books,  books  of  account,  accounts,  letters, 
copies  of  and  extracts  from  letters,  memorandums, 
entries,  papers,  and  writings,  relating  to  the  matters 
thereinbefore  mentioned ;  and  that  if  the  same  were 
produced,  and  a  full  and  true  discovery  made  by  C.  Fen 
of  and  concerning  the  matters  thereinbefore  mentioned, 
and  otherwise  of  and  concerning  the  matters  therein 
inquired  after,  it  would  appear  therefrom,  as  the  facts 
were,  that  the  grants  of  such  respective  licences  bad 
been  and  were  a  breach  and  violation  of  the  pro- 
visions and  conditions  in  the  respective  patents  con* 
stained,  and  that  by  reason  thereof,  all  the  patents  and 
the  grants  thereby  respectively  made,  became  void. 
The  bill  finally  charged,  that  a  discovery  from  C.  Fe^^ 
concerning  the  matters  therein-before  mentioned,  was 
essentially  necessary  to  the  Plaintiffs'  (Messrs  Gupp^s) 
defence  in  the  action,  and  would  afford  a  complete 
defence  to  the  same,  and  more  especially  as  without  tbe 
production  of  the  documents  thereinbefore  mentioned, 
and  a  discovery  of  the  matters  thereinbefore  mentioned, 
by  or  from  C  Few^  the  Plaintiffs  had  no  means  of 
ascertaining  or  proving  to  whom,  or  upon  what  terms 
and  conditions  such  licences  had  been  granted. 

The  bill  prayed  that  C  Few  might  discover  and  pro- 
duce all  the  books,  books  of  accounts,  accounts,  letters, 
copies  of  and  extracts  from  letters,  memorandums, 
papers,  and  writings  relating  to  the  matters  thereinbefore 
mentioned,  which  were  or  at  any  time  had  been  in  bb 
possession  or  power;  and  that  he  might  disclose  all 
the  transfers  and  assignments  of  shares  and  interests  in 
the  letters  patent,  and  every  of  them,  and  the  privil^es 
thereby  given,  and  the  profits  arising  therefrom,  which 
had  been  made  and  executed,  and  when,  and  hj 
whom,  and  to  whom,  and  upon  what,  if  any  trusts,  and 
for  what  prices   and   considerations;    and   of  all  tbe 

licences 
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licences  or  permissions  to  use   the  alleged  inventions        1836. 
or  improvements  and  patent  processes  which  had  at 
any  time  or  times  been  granted,  and  for  what  prices  or 
considerations. 

The  first  answer  of  C  Feun  to  this  bill  of  discovery 
set  out  at  length  the  trusts  of  the  deeds  of  the  26th  of 
September  1816,  and  of  the  30th  of  May  1822;  including, 
with  respect  to  the  former  of  those  deeds,  the  trusts 
upon  which  the  monies  to  be  received  by  the  Duke  of 
Norfolk^  the  Earl  of  Surrey^  and  James  fVeldj  should 
be  held  by  those  persons;  and  the  answer  also  dis- 
closed the  terms  of  an  indenture  of  agreement,  between 
£•  C.  Howard  and  T.  Hodgson.  The  answer  submitted, 
whether  the  patents  had  become  void  before  the  ex- 
piration of  the  respective  terms  for  which  they  were 
granted,  and  whether  the  assignments  made  by  the  in- 
dentures of  the  26th  of  September  1816,  and  the  SOth 
of  May  1822,  were  or  not  contrary  to,  or  a  breach 
of  the  conditions  contained  in  the  patents ;  and  it  de- 
nied that  the  conditions  contained  in  the  patents  had 
been  in  any  other  respects  broken;  and  denied  that 
E.  C.  Hor^oard  in  his  lifetime,  to  the  remembrance  or 
belief  of  the  Defendant,  or  the  Defendant  after  his  de- 
cease, had  made  any  transfer  or  assignment  of  any  share 
or  interest  in  the  patents,  save  as  therein  mentioned, 
and  that  no  trusts  thereof  had  been  declared,  save  as 
therein  specified;  and  it  submitted  whether  the  trusts 
so  declared,  or  any  of  them,  were  or  not  for  the  benefit 
of  any  persons  exceeding  the  number  of  five,  within 
the  intent  and  meaning  of  the  letters  patent :  it  denied 
that  E.  C.  Howard  in  his  lifetime  to  the  knowledge 
or  belief  of  the  Defendant  {Few)y  or  that  he  {Few)  since 
his  decease,  ever  received  any  sums  of  money  by  way 
of  per-centage,  or  otherwise,  from  persons  exceeding 
five  in  number,  or  from  any  persons  as  the  prices  or  con- 
siderations for  such  assignments  or  transfers  further  than 
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18S6.  as  therein  mentioned.  The  Defendant  admitted  that 
E.  C.  Howard  in  his  lifetime,  and  the  Defendant  since 
his  decease,  had  granted  various  licences  in  writing  to 
divers  persons,  to  use  the  privileges  granted  by  the 
patents,  during  the  residue  of  the  terms  granted  by  the 
patents  upon  certain  terms,  and  in  consideration  of 
certain  sums  of  money  to  be  paid  for  the  same;  and  the 
Defendant  set  out  a  schedule  of  all  such  licences,  and 
a  statement  of  their  general  material  contents.  He 
admitted  that  the  licences  had  been  acted  upon  to  a 
very  great  extent.  He  admitted  that  he  had  in  his 
possession  a  book  containing  the  name  and  address  of 
every  person  to  whom  any  such  licence  had  been 
granted,  but  added,  that  the  book  contained  other  mat- 
ters not  connected  with  the  patents.  He  admitted  the 
possession  of  the  indentures  of  the  26ih  of  September 
1816,  and  the  30th  of  Ma?/  1822,  and  divers  books, 
books  of  accounts,  accounts,  letters,  copies  of^  and  ex- 
tracts from  letters,  memorandums,  entries,  papers,  and 
writings  relating  to  the  matters  in  the  bill  mentioned; 
but  added,  that  such  letters  and  other  particulars  had 
accumulated  from  the  year  1812,  or  thereabouts,  and 
were  of  the  most  varied  description,  some  of  them  re- 
lating to  the  original  private  experiments  and  dis- 
coveries of  the  said  E.  C.  Howard ,-  others  consisting  of 
the  opinions  of  scientific  persons  thereon,  of  corre- 
spondence between  the  said  E.  C.  Howard  and  the  De- 
fendant, and  between  the  Defendant  and  difTereut 
persons  interested  under  the  aforesaid  licences,  and 
with  other  persons  respecting  the  patents,  and  of  the 
quarterly  returns  of  the  persons  licensed  to  use  the 
letters  patent;  and  that  many  of  such  matters  and 
things  were  mixed  up  with  other  entries  upon  tbe 
general  affairs  of  the  Defendant's  house  of  business, 
without  index,  or  any  means  of  separating  the  same; 
also  of  bills  of  costs,  cash  books,  drafts  of  deeds,  money 
drafts,   cases   and   opinions,   proceedings    in   opposing 

other 
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other  patents  for  refining  sugars,  and  other  matters  of 
a  like  nature.  That  for  the  reasons  aforesaid,  the 
Defendant  was  unable  to  set  forth  a  true  list  or  schedule  v. 

thereof,  and  that  many  of  such  documents  and  other 
particulars  came  into  the  possession  of  the  Defendant, 
and  iiis  partners  in  business,  as  solicitors  for  the  said 
E*  C  Howard  in  his  lifetime,  and  before  the  Defendant 
had  become  a  trustee  for  the  said  patent  inventions. 
He  submitted  that  he  ought  not  to  produce  the  same 
or  set  forth  a  list  thereof.  He  denied  that  if  the  same 
were  produced  it  would  appear  therefrom,  that  the 
grants  of  such  respective  licences  had  been  and  were 
a  breach  and  violation  of  the  provisions  and  condi- 
tions in  the  said  respective  letters  patent  contained, 
or  that  by  means  thereof  the  same  became  void.  He 
said  he  had  always  been  and  still  was  ready  and  willing, 
and  had  frequently  offered  to  produce  and  admit  the 
due  execution  of  the  deeds  mentioned  in  the  bill,  and 
of  the  licences  thereinbefore  mentioned;  but  save  in 
that  respect,  he  knew  not,  and  could  not  set  forth  as  to 
his  belief  or  otherwise,  whether  the  Plaintiffs  had  any 
other  mode  of  ascertaining  or  proving  to  whom  or 
upon  what  terms  and  considerations  such  licences  had 
been  granted :  and  he  had  to  the  best  of  his  knowledge 
and  l)elief  in  the  schedule  to  that  his  answer,  set  forth 
a  full  and  true  list  of  all  and  every  the  licences  or  per- 
missions to  use  and  exercise  the  aforesaid  inventions, 
improvements,  and  patent  processes  which  had  at  any 
time  or  times  been  given  and  granted,  and  when,  and 
by  whom,  and  to  whom  the  same  had  been  so  given 
and  granted. 

In  a  schedule  to  a  second  answer  to  the  bill  of  dis- 
covery. Few  set  forth  an  account  of  all  books,  books 
of  account,  accounts,  letters,  copies  of  and  extracts  from 
letters,  memorandums,  entries,  papers,  and  writings 
relating  to  any  licences  granted  or  applied  for,  and 
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18S6.  expressed  his  readiness  to  produce  the  licences  and  the 
deeds,  and  to  admit  the  execution  thereof  respectively 
upon  the  trial  of  the  action. 

The  Defendant  Few  afterwards  put  in  a  third  answer 
to  the  bill  of  discovery,  in  which  he  stated  that  he  had 
in  the  schedules  to  that  third  answer,  and  to  the  former 
answer,  set  forth  an  account  of  all  books,  books  of  ac- 
counts,  accounts,  letters,  copies  of  and  extracts  from 
letters,  memorandums,  entries,  papers,  and  writings  re* 
lating  to  the  matters  in  the  bill  mentioned,  which  were 
then  in  his  possession  or  power.  And  he  submitted 
that  the  Plaintiffs  were  not  entitled  to  the  production  of 
all  or  any  of  the  particulars  in  the  schedules  to  that,  or 
to  his  former  answer  contained. 

A  motion  was  made  before  the  Vice-Chancellor  by 
the  Plaintiiis  in  the  bill  of  discovery,  for  the  production 
of  all  the  documents  which  were  admitted  by  Mr.JP<?v 
to  be  in  his  possession  or  power.  No  objection  was  made 
to  the  production  of  the  licences  and  the  agreements; 
but  his  Honor  thought  that  no  other  document  in  which 
other  persons  might  be  interested,  either  as  clients  or 
cestui  que  trusts  of  Mr.  Few  ought  to  be  produced.  Upon 
appeal  to  Lord  Chancellor  Lyndhursty  his  Lordship 
decided  that  all  those  documents  which  related  to  the 
assignments  and  licences  ought  to  be  produced  (a),  but  no 
others,  since  the  charges  in  the  bill  of  discovery  related 
only  to  the  assignments  and  licences. 

In  the  meantime  Messrs.  Guppj/  had  presented  « 
petition,  praying  that  the  original  cause  might  be  re- 
heard, upon  the  ground  that  the  decree  was  erroneoos 
inasmuch  as  it  did  not  contain  any  direction  for  pro* 

duction 

(a)  See  Hare  on  Discovery,  124.;  and  ObsenratioQS  of  Lof" 
Abinger  C.  B.,  1  Yo.  ^  ColU  1O0, 
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1836-  Mr.  Knight^  Mr.  Templej  Mr.  Girdlestone^  and  IT 

James  Bussell  for  the  motion. 


When  the  Court  orders  an  issue  to  be  tried,  or 
action  to  be  brought,  it  gives  special  directions  to  ensun-i^ 
such  a  trial  as  shall  be  attended  i;vith  the  requisite  efi- 
dence,  and  shall  lead  to  the  proper  result:  but,  ifasii 
the  present  instance,  the  Court  retains  a  bill,  with  liberty     y 
for  one  party  to  bring  an  action,  it  is  at  the  option  o^^^f 
the   party  to   bring   the   action  or  not.     The  Cooi 
therefore,  will  not  in  this  case  consider  the  original  d( 
cree  as  having  fettered  the  rights  of  the  Defendants.   I  T'  f 
Messrs.  Guppy  have  a  right  to  discovery  from  Mr.  le 
at  all,  they  have  a  right  to  the  fullest  discovery  froi 
bim ;  and  if,  after  filing  one  bill,  they  have  reason  V 
believe  that  there  are  other  facts  which  might  be  dis- 
closed, but  with  respect  to  which  the  bill  of  discovery 
already  filed  does  not  inquire,  they  ought  to  be  allowed 
to  file  another  bill  of  discovery.     The  motion  before 
Lord  Lyndhurst  was  made  in  both  causes;  and  if  he  saw 
that  the  ends  of  justice  required  the  production  of  docu- 
ments of  which  the  possession   was  admitted,  but  to 
which  the  terms  of  the  bill  of  discovery  did  not,  strictly 
speaking,  extend,  the  production  of  those  documents 
should  have  been  ordered. 

[The  Lord  Chancellor.     It  is  quite  obvious,  that 
if  a  plaintiff  comes  and  asks  discovery  as  to  one  par- 
ticular point,  and  obtains  all  the  documents  relating  to 
that  point,  he  cannot  have  a  discovery  as  to  all  other 
points  to  which  any  documents  in  the  possession  of  the 
Defendant   may   happen   to   relate.      I   entirely  agree 
with  Lord  Lyndhurst^  in  thinking  that  the  bill  of  dis- 
covery asks  for  no  further  discovery  than  as  respects 
the   assignments   and  the   licences.      I    think   that  be 
granted  all  the  discovery,  which,  according  to  the  frame 
of  the  billy  could  be  given.} 

The 
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The  answers  to  the  original  bill  put  in  issue  the  vali-  1836. 
dity  of  the  patents  themselves,  and  state  that  the  speci- 
fications were  defective,  and  after  stating  that  the  patents 
had  become  void  by  being  assigned  to  a  larger  number 
of  persons  than  the  law  allowed,  the  Defendants  reserved 
to  themselves  the  right  to  make  further  objections  to  the 
validity  of  the  patents.  If  the  bill  of  discovery  had  been 
framed  so  as  to  call  for  a  discovery  as  to  further  grounds 
of  invalidity,  would  not  that  discovery  have  been  com- 
pelled? If  so,  why  should  it  not  now  be  asked  for?  There 
is  no  objection,  in  point  of  form,  to  amending  a  bill  of 
discovery;  but  the  judgment  of  the  Master  of  the  Rolls 
upon  that  subject  being  final,  under  the  act  of  parliament, 
another  bill  is  necessary.  Every  step  must  be  taken  at 
the  expence  of  the  Plaintiffs  in  the  bill  of  discovery,  and 
the  opposite  side  can  have  no  ground  of  complaint,  except 
that  of  being  obliged  to  disclose  the  whole  truth  of  the 
case.  There  is  no  decision  which  shews  that  a  second 
or  a  supplemental  bill  of  discovery  cannot  be  filed* 
Upon  principle,  any  number  of  such  bills  might  be 
allowed  to  be  filed,  provided  that  the  trial  was  not  de- 
layed. The  circumstance  of  a  court  of  equity  having 
interfered  in  this  case,  by  giving  liberty  to  bring  the 
action,  is  not  to  deprive  Messrs.  Guppy  of  the  right 
which  they  would  have  had,  if  the  action  had  been 
brought  independently  of  any  interference  on  the  part 
of  the  Court;  they  would  then  have  been  allowed  to  file 
additional  bills  of  discovery.  Suppose  the  action  were 
to  be  tried  in  the  absence  of  certain  material  evidence ; 
this  Court  would  not  act  upon  the  result  of  such  a  trial : 
but  a  new  trial  would  be  directed.  The  Court  will  not 
permit  Mr.  Few^  the  Plaintiff  in  the  action,  to  say  that 
he  has  in  his  possession  material  documents,  and  yet 
refuse  to  produce  them.  Messrs.  Guppy  might  certainly 
have  filed  a  cross  bill  before  the  original  cause  was 
heard,  but  they  were  not  bound  so  to  do. 

The 
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I8S6i  77te  Lord  Chancellob. 

The  question  is  simply  upon  the  second  part  of  the 
notice  of  motion.  I  have  read  the  bill  of  discovery, 
and  I  am  of  opinion,  that  it  does  not  go  to  the  whole 
issue  in  the  cause.  The  Defendants  having  filed  a  bill 
for  part  of  the  discovery,  and  the  time  having  elapsed 
within  which  that  bill  could  have  been  amended,  tlie 
question  is  whether  they  can  file  another  bill  of  discovery. 

Sir  W.  Home,  Mr.  Wigram,  and  Mr.  Hood,  against 
the  motion. 

The  action  must  be  considered  as  having  been  di- 
rected  by  the  Court,  not  as  having  been  merely  per- 
mitted. The  proceeding  at  law  emanated  from  this 
Court,  and  was  intended  to  aid  this  Court  in  its  decision 
in  the  equity  suit.  The  attention  of  the  Court  was 
directed  to  the  merits  of  the  cause,  and  it  ordered,  not 
merely  that  certain  facts  should  be  admitted,  but  that 
certain  documents  should  be  produced. 

The  only  evidence  in  support  of  this  application  is 
the  affidavit  of  one  of  the  Messrs.  Gupjn/^  who  states 
that   he   believes   that  the   documents   mentioned  and 
referred  to  in  the  three  several  answers  of  Mr.  Frdo  will 
be  material  to  the  trial  of  the  action.     He  does  not  state 
that  he  has  ever  seen  them,  nor  does  he  even  give  any 
reason  for  his  belief.     That  is  the  whole  case  made  in 
support  of  the  motion,  and  in  truth  it  amounts  to  no  case 
at  all.     Messrs.  Guppy  ought  not  to  have  the  permis- 
sion they  ask  merely  by  going  through  the  form  of 
asking  for  it.     No  prima  facie  case  has  been  made  to 
entitle  them  to  the  permission  they  now  ask.    Coming  as 
they  do  to  qsk  the  assistance  of  the  Court,  after  a  de- 
cree, they  ought  to  shew  that  since  the  decree  was  pro- 
nounced they  have  discovered  something  material. 

The 
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The  Lord  Chancellor.  1836. 

The  first  part  of  the  motion  having  been  disposed  oP, 
the  case  is  as  short  as  possible.  The  bill  having  been 
filed  by  a  patentee  praying  the  protection  of  the  Court 
against  an  alleged  infringement  of  his  patents,  the  De- 
fendants by  their  answers  put  in  issue  his  title  to  the 
patents,  alleging  that  they  were  originally  invalid,  and 
also  that  by  subsequent  transactions  they  have  become 
void.  The  cause  coqiing  on  for  hearing,  the  Court 
takes  the  course  which  it  is  very  common  to  take, 
namely,  it  retains  the  bill  for  a  certain  period,  giving  the 
Plaintiff  liberty  to  bring  an  action.  If  the  Court  had 
thought  that  the  validity  of  the  patents  was  not  in  issue, 
the  decree  would  have  compelled  the  Defendants  to 
admit  their  validity ;  but  the  whole  matter  being  in 
issue,  the  decree  is  in  conformity  to  that  state  of  cir- 
cumstances; and  in  the  action  the  Defendant  would 
be  entitled  to  impeach  the  original  validity  of  the 
patents,  and  also  to  impeach  their  continuing  validity, 
by  shewing  that  subsequent  acts  had  made  them  void. 
It  is  quite  immaterial  to  my  present  view  of  the  case, 
whether,  after  the  Court  has  directed  or  given  liberty 
to  bring  an  action,  with  certain  directions  as  to  the 
admissions  to  be  made,  and  the  documents  to  be  pro- 
duced upon  the  trial  of  that  action,  the  Defendant 
can,  without  the  leave  of  the  Court,  file  a  bill  for  a 
discovery  in  aid  of  the  defence  to  the  action ;  because, 
'in  this  case,  the  Defendants  have  adopted  that  course, 
and  the  objection  has  not  been  taken  by  the  Plain- 
tifT,  and  the  Court  has  acted  upon  the  bill  of  discovery, 
by  directing  the  production  of  certain  documents.  The 
bill  of  discovery  is  confined  to  the  alleged  forfeiture 
of  the  patents  by  subsequent  dealings.  In  the  answers 
to  that  bill,  the  Plaintiff  discovers  a  great  variety  of  do- 
cuments, some  of  which  relate  to  subsequent  transactions, 

and 
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and  some  of  which  may  or  may  not  be  material,  but 
which  the  Defendants  at  law  think  may  be  material,  with 
V.  reference  to  the  first  part  of  their  case.     They  failed 

in  obtaining  the  production  of  the  last  mentioned  docu- 
ments because  the  bill  is  limited  in  its  language  to 
the  subsequent  transactions.  Lord  Lyiidhurst  refused, 
and  I  think  very  properlvj  to  order  their  production; 
and  the  sole  question  is,  whether  under  these  circum- 
stances,—  this  not  being  a  case  in  which  the  trial  of  the 
action  can  be  delayed, — this  Court  will  compel  the  par- 
ties to  go  to  trial  with  a  discovery  as  to  part  only  of  the 
matter  in  issue.  Mr.  JFVtomay  be  able  to  state  a  case 
upon  which  the  Court  will  not  compel  the  production 
of  the  documents.  The  only  question  is,  whether  the 
benefit  of  discovery  is  not  to  be  extended  to  all  the 
matters  in  issue;  and,  as  the  validity  of  the  original 
patents  is  in  issue,  whether  the  Messrs.  Guppy  are  not 
to  have  discovery  upon  the  subject  of  that  validity. 
Without,  therefore,  giving  any  opinion  as  to  whether  the 
production  of  any  of  the  documents  in  question  will  be 
ordered,  I  think  it  quite  clear  that  it  will  not  be  doing 
justice  to  these  parties  if  they  are  not  allowed  to  have 
liberty  to  file  a  supplemental  bill  for  the  discovery  of 
those  documents,  the  production  of  which  they  have 
failed  to  obtain. 


"  His  Lordship  doth  order  that  Samiiel  Gttppj/,  ll'^ 
younger,  and  Thomas  Richard  Guppy^  the  Defendants 
in  the  first,  and  the  Plaintiffs  in  the  second  mentioned 
suit,  be  at  liberty,  on  or  before  the  first  day  of  Michof^^' 
mas  term,  to  file  a  bill  or  supplemental  bill  of  discovery, 
and  for  production  of  documents,  against  Charles  F^i 
the  PlaintiflF  in  the  first,  and  the  Defendant  in  the 
second  mentioned  suit,  as  they  may  be  advised;  and 
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it  is  ordered,  that  the  said  Samttel  Guppi/,  the  younger,        18S6. 
and  Thomas  Richard  Guppy,  do  pay  unto  the  Plaintiffs  p^^ 

in  the  first  cause,  and  to  the  Defendant  in  the  second  if. 

cause,  the  costs  of  this  application ;  such  costs  to  be 
taxed  by  the  Master  to  whom  these  causes  stand  re« 
ferred,  in  case  the  parties  differ  about  the  same." 

Reg.  Lib.  1835.  A.  968. 


GOPPY, 


In  the  Matter  of  ABRAHAM  HENRY  CHAM- 
BERS, the  Elder,  and  ABRAHAM  HENRY 
CHAMBERS,  the  Younger,  Bankrupts.  Ju^y  9, 

Ex  paHe  the  Earl  of  ARRAN  and  others. 


npHE  petition  stated  that  a  commission  of  bankrupt  Ordermade 
"*"    issued  against  Abraham  Henry  Chambers^  the  elder,  ^^fg)*^"  ^f 
and  Abraham  Henry  Chambers^   the  younger,   on  the  confirming  a 
19th  of  November  1825;  that  creditors  to  the  number  of  ^^J^en^^^ 
four  hundred,  and  to  the  value  of  200,380/.  had  proved  bankrupt  and 
debts  under  the  commission ;  that  the  petitioners  who  ^y  which  the 

were  twenty  in  number,  had  proved  debts  to  the  amount  bankrupt 

agreed  to 
of  44,81 1/. ;  tha.t  on  the  24th  of  August  1835,  the  Lords  abandon  all    , 

Commissioners,  on  the  petition  of  Chambers^  the  elder,  '^n"®*"  .V^ 

directed  a  trial  at  law  to  be  had,  upon  the  issue  whether  respect  to  the 

at  the  time  of  issuing  the  aforesaid  commission,  and  commiM^on  ^ 

subsequently   to  the  1st  of  September  1825,  Chambers^  in  consider- 

the  elder,   had   committed   an  act   of  bankruptcy,  in  of  money  paid 

which   issue  the   assignees  were   to  be   Plaintiffs,  and  '?  ^*°*  °"'  ^^ 

°  '  the  esute, 

Chambers^  such  compro- 
mise bein^  ap- 
proved by  more  than  three  fourths  in  number  and  five  sixths  in  value  of  the 
creditors  who  had  proved,  and  also  by  a  considerable  body  of  creditors  who  had 
not  proved  under  the  commission,  and  none  of  the  creditors  ^isseatlng. 
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1836.        Chambers^  the  elder,  was  to  be  the  Defendant;  that  the 

^^T*^rr^      trial  came  on   accordingly  in  the  Court  of  Common 
In  the  Matter   _,  ,  ,       r  V^      ,  i      r 

ofCuAMaEKs.  Fleas,  on  the  28th  or  (Jctober  1835,  and  after  con- 
tinuing for  two  days,  was  adjourned,  to  give  the  parties 
an  opportunity  of  maturing  and  carrying  into  effect  an 
arrangement  then  proposed,  by  which  Chambers  ^\e  elder 
might  be  induced  to  abandon  all  further  litigation  as  to 
the  validity  of  the  commission  ;  that  such  proposal  was 
submitted  to  a  meeting  of  creditors  duly  convened  on 
the  18th  of  Noroember  1835,  when  a  great  number  of 
creditors  attended,  and  when  it  was  unanimously  re- 
solved,  that  it  was  advisable  that  the  proposed  arrange- 
ment with  Chambers^  the  elder,  of  paying  him  23,400/. 
out  of  the  estate,  should  be  carried  into  effect  by  the 
assignees ;  and  that  the  creditors  then  present  gave 
authority  to  the  assignees  to  act  accordingly.  That  an 
agreement  between  the  assignees  and  the  several  cre- 
ditors for  that  purpose  had  been  signed,  and  a  written 
aulhority  had  been  given  thereto  by  SO^  creditors  (in- 
cluding the  petitioners)  who  had  proved  debts  to  the 
amount  of  170,000/.,  and  by  about  fifty  other  persons 
who  were  creditors  to  the  amount  of  30,000/.,  but  had 
not  yet  proved  their  debts :  that  there  were  other 
creditors  who  had  not  proved,  whose  debts  amounted 
to  about  10,000/.,  many  of  whom  were  dead,  and  their 
personal  representatives  unknown. 

The  petition  prayed  a  reference  to  the  Master,  to 
inquire  and  state  whether  it  would  be  proper  and  bene- 
ficial for  the  creditors  at  large,  that  the  proposed 
arrangement  should  be  carried  into  complete  effect, 
and  if  so,  then  that  the  assignees  might  be  directed  to 
carry  it  into  effect  accordingly. 

All  the  creditors  who  had  proved  debts  were  served 
with  the  petition. 

Mr. 
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Mr.  Swanston  and  Mr.  Richards^  in  support  of  the        1636. 
petition  I  referred  to  ex  parte  Hare  in  the  matter  of  .    tjL'jvi  tt 
Marsh  (a)  where  a  similar  order  had  been  made  last    of  Chambers. 
year  by  the  Lords  Commissioners,  although  there  had 
been  some  dissenting  creditors  in  that  case,    and  the 
proportion  of  those  who  actually  assented  was  consider- 
ably smaller  than  in  the  present  instance. 

The  Lord  Chancellor,  without  directing  a  refer- 
ence, made  the  order  at  once,  confirming  the  arrange- 
ment. 

(a)  Stated  in  a  note  to  Marth  v.  Keaiing,  3  Clark  4*  Firu  291. 


MILLIGAN  V.  MITCHELL. 


AuguH  5. 


XN  pursuance  of  the  order  made  in  this  cause  on  the  An  order, 

-■•  5th  of  May  last  (a),  the  amended  bill  was  taken  off  ™^?  *'  ^t»® 

.     ,  hearing  of  a 

the  file,  and  the  Plaintiffs,  Charles  MiUigan  and  Cor^  cause,  and 

nelius  Sharp,  amended  their  original  bill  by  adding  after  S^'-n?-^  ? 

their  names  as  Plaintiffs  the  following  words ;  —  *^  On  to  amend,  for 

behalf  of  themselves  and  all  persons  (except  the  De-  adding^Mrties 

fendants)   who,   at   the   time   of  the   breach   of  trust  ^^  shewing 

why  thev  were 
hereinafter  complained  of,  were  holders,  or  now  are,  or  unable  to 

are  entitled  to  be  holders  of  seats  or  pews  in  the  church  *'""8  *^^     . 

proper  parties 

or  chapel  comprised  in  and  demised  by  the  indenture  of  before  the 

lease  of  the  14th  of  July  1800,  hereinafter  mentioned,  or  9^"*^;,"  *"^- 

,   ,  nciently  com- 

to  vote  at  the  election  of  a  minister  of  the  said  church  plied  with  by 

or  chapel."     The  only  other  amendment  consisted  of  men"siatinz 

the  that  the  Plain- 
tifis  sue  on  be- 
(a)  See  page  447.  suprh.  half  of  them- 

teUes  and  all 
persons  (other  than  the  Defendants),  who  fill  a  particular  charact  r,  and  alleging 
that  the  persons  filling  that  character  are  so  numerous,  that  if  they  were  individually 
made  parties,  the  suit  could  not  be  effectually  prosecuted. 
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the  following  passage,  introduced  at  the  end  of  the 
former  charges  in  the  bill : — "  And  your  orators  charp;e 
that  the  persons  who  are  now  occupiers  of  pews  or 
seats  in  the  said  church  are  so  numerous,  that  the  suit 
could  not  be  prosecuted  if  they  were  individually  made 
parties  hereto,  and  that  the  persons  who  were  occupiers 
of  seals  or  pews  in  the  said  church  when  the  before- 
mentioned  breach  of  trust  began  to  be  committed,  were 
so  many  in  number,  that  this  suit  could  not  be  eOec- 
tually  prosecuted  if  they  were  made  individually  parties 
to  the  same ;  and,  in  fact,  the  said  persons,  exclusive  of 
your  orators  and  the  Defendants  hereto,  were  upwards 
one  hundred  in  number." 


The  Defendants  nov/  moved  that  the  amended  bill 
might  be  taken  off  the  file,  or  that  the  amendments 
might  be  expunged  with  costs. 

Mr,  Daniclly  for  the  motion. 

These  amendments  are  not  warranted  by  the  order 
of  Julj/  1835,  in  pursuance  of  which  they  purport  to 
have  been  made.  By  the  terms  of  that  order  (a),  the 
Plaintiffs  were  to  "  be  at  liberty  to  amend  their  original 
bill  for  the  purpose  of  adding  parties  as  they  might  be 
advised,  or  of  shewing  why  they  were  unable  to  bring 
all  proper  parties  before  the  Court."  No  authority  is 
thereby  given  to  insert,  after  the  names  of  the  Plaintiffs, 
the  words  which  have  been  here  added,  "  On  behalf  of 
themselves  and  all  persons,"  &c.,  nor  can  any  case  be 
produced  in  which,  under  a  general  order  permitting  an 
amendment  by  adding  parties,  the  introduction  of  such 
words  has  been  allowed.  Had  such  an  indulgence  been 
contemplated  by  the  Court,  it  would  have  been  specified 


jn 


(a)  See  p.  454.  suprii. 
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in  the  order.  Even  assuming  that  the  general  language 
of  this  order  might,  under  certain  circumstances,  au- 
thorise the  insertion  of  such  words,  the  present  is  not 
one  of  the  cases  in  which  the  Court,  consistently  with 
its  principles,  can  sanction  the  alteration,  for  the  effect 
of  the  words  here  inserted  is  completely  to  change  the 
frame  of  the  record.  The  only  instances  in  which  such 
an  amendment  has  been  permitted,  have  been  either 
where  the  rights  of  the  Plaintiff  were  clear  upon  the 
face  of  his  bill,  although,  from  inadvertence,  he  had 
stated  them  incorrectly,  or  had  framed  his  prayer  for 
relief  erroneously,  or  where  he  had  omitted  to  bring  all 
proper  parties  before  the  Court.  Of  this  kind  are  the 
cases  in  which  the  Plaintiff  appears,  on  his  own  shew- 
ing, to  be  one  ^  of  a  class  each  individual  of  which  has 
the  same  rights,  as  in  Lioyd  v.  Loaring  (a).  Good  v. 
Blewitt  {b)y  Attorney-General  v.  Newcombe  (c),  or  the  case 
of  a  creditor,  who  has  sometimes  been  allowed  to  con- 
vert a  bill,  in  which  he  sued  for  his  own  private  debt, 
into  a  bill  on  behalf  of  himself  and  all  other  creditors; 
although  even  this  permission,  so  far  from  being  a 
matter  of  course,  has  not  always  been  granted ;  Leigh 
v.  Thomas  (rf),  Baldwin  v.  Lawrence,  {e)  In  cases  of  that 
description,  where  the  indulgence  has  been  conceded, 
the  Court  has  held  that  inasmuch  as  it  appears  upon 
the  pleadings,  that  the  Plaintiff  is  entitled  to  the  relief 
which  he  asks,  he  shall  not  be  precluded  from  making 
out  his  case  by  a  mere  slip  or  inadvertence.  But  the 
Court  never  allows  the  case  made  by  the  original  bill 
to  be  altered  by  the  introduction  of  new  allegations, 
which  would  have  the  effect  of  entirely  changing  the 
nature  of  the  case,  and  the  frame  of  the  record :  Good" 


1886. 


MiTXIOAN 
MlTCH£LL. 


Win 


{a)  6  Vet,  775. 
(h)  13  Vet.  397. 
(c)  14  Vet.  1. 

Vol.  I. 


(d)  2  Vet.  sen.  3 18. 

(e)  2  Sim.  ^  Stu.  1 8. 
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MlLMOAK 

V. 
MlTCHELL. 


win  V.  Goodwin  (a),  Mihoard  v.  Oldjidd  {b\ 
LUtle.{c)  Upon  this  bill  as  originally  framed)  it  did 
not  appear  that  the  Plaintiffs  belonged  to  any  of  the 
classes  of  persons  on  whose  behalf,  as  well  as  their  own, 
they  now  come  forward ;  for  the  bill  was  filed  by  the 
Plaintifi  in  the  character  of  trustees  of  Mrs.  Drakii 
donation,  or  as  managers  and  trustees  of  the  chapel; 
it  did  not  all^e  that  they  were  actual  pew  •wners  ^ 
had  been  or  were  entitled  to  be  pew  owners,  or  that 
they  had  a  right  in  that  character  to  vote  in  the  elec- 
tion of  the  minister*  Now,  however,  they  amend  the 
record  by  afiecting  to  come  forward  on  behalf  of  then* 
selves  and  other  persons ;  and  for  that  purpose  thej 
describe  themselves  as  suing  in  one  of  two  or  three 
different  characters,  that  is  to  say,  as  persons  who  at 
the  time  of  the  breach  of  trust  complained  of  were  pev 
holders,  or  as  persons  who  now  are,  or  are  entitled  to 
be  pew  holders,  or  as  persons  entitled  to  vote  in  tlie 
election  of  the  minister.  Such  at  least  is  the  result  of 
the  two  amendments  taken  together,  it  being  clear  diat 
unless  the  Plaintiffs  belong  to  one  or  other  of  tbe 
classes,  whose  interests,  as  well  as  their  own,  they  pre- 
tend to  represent,  they  can  have  no  locus  siandi  is 
Court  at  all  (d) :  and  accordingly,  in  the  second  amend- 
ment, introduced  for  the  purpose  of  shewing  cause  why 
all  parties  interested  cannot  be  brought  before  ^ 
Court,  they  allege  that  the  persons  who  were  occupiers 
of  pews,  exclusive  of  the  Plaintiffs  and  Defendants,  were 
upwards  of  a  hundred  in  number,  thus  plainly  implying 
and  meaning  to  allege  that  they  were  themselves  among 
the  number  of  such  occupiers. 


The 


(a)  5Jtk.3:0. 

{b)  4Price,39S. 

{c)  2Sch.^Lef.\U  n. 


id)  See    Bumey  ▼.  Mor^ 
1  Sim,  4-  Siu.  558. 
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The  Lord  Chancellor  (without  calling  upon  the  1 
counsel  on  the  other  side),  said,  that  it  did  not  appear  «. 
to  him,  that  in  the  amendments  complained  of^  the 
terms  of  the  order  of  the  21st  of  July  1835  had  been 
in  any  respect  violated.  It  was  not  denied  that  the 
Court  had  at  the  hearing  been  in  the  frequent  habit  of 
permitting  a  creditor,  who  sued  in  his  own  name,  to  alter 
the  title  of  his  bill,  so  as  to  make  it  a  suit  on  behalf  of 
himself  and  all  other  persons  interested  as  creditors, 
and  the  present  seemed  to  be  an  analogous  case. 
Whether  the  Plaintifis  had  so  shaped  their  case  upon 
this  bill  as  to  entitle  them  to  represent  the  interests  of 
the  pew  owners,  was  a  question  which  would  be  more 
properly  considered  and  dealt  with  at  the  hearing. 
The  words  which  they  had  introduced  in  the  title  were 
not  equiralent  to  an  allegation,  that  they  were  suing  in 
the  capacity  of  pew  owners,  or  that  they,  in  fact,  sus- 
tained that  character ;  and  the  other  amendment  referred 
to,  though  it  seemed  to  raise  an  implication  to  that 
efiect,  would  when  closely  examined  be  found  to  amount 
to  no  more  than  a  statement,  that  the  pew  owners,  inde- 
pendently of  the  Plaintiffs  and  Defendants,  and  whether 
they  were  pew  owners  or  not,  were  upwards  of  a  hundred 
in  number.  Whatever  the  merits  of  the  case  might  be, 
the  Plaintiffs  in  the  attempt  which  they  had  made  to  amend 
their  bill  had  not  exceeded  the  extent  of  the  permission 
given  them  by  the  order ;  and  the  motion  must  therefore 
be  dismissed  with  costs. 


M  m  2 
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August  6. 


DEERE  V.  GUEST. 


There  is  no 
equity  to  re- 
strain by  in- 
junction the 
owners  of  a 
railroad  made 
over  the 
Plaintiff's 
land,  from 
using  the 
railroad  after 
it  has  been 
completed,  or 
from  inter- 
rupting the 
Plaintiff's 
workmen  in 
removing  it, 
and  restoring 
the  land  to  its 
original  state, 
although  the 
possession  of 
the  land  for 
tlie  purpose 
of  construct- 
ing the  rail- 
road, may 
have  been  ob- 
tained from  a 
tenant  of  the 
Plaintiff  by 
means  of  cir- 
cumvention 
and  fraud. 


nPHE  bill  stated  that  William  Rees^  at  and  previously 
to  the  time  of  his  decease,  was  entitled  as  mortgagee 
in  fee  simple  to  a  certain  messuage  and  farm  in  the 
parish  of  Merthyr  T/V/r/7,  called  Rhydd  y  Beth :  That  on 
the  29th  oi  January  1820,  William  i2^^5  died  intestate  and 
without  issue,  leaving  the  Plaintiff  iVfo;^  his  widow,  who 
thereupon  obtained  letters  of  administration  of  his  estate 
and  effects,  and  who  in  the  month  of  June  1821,  inter- 
married with  the  PlaintiflF  Jb^w  Af.  R.  Deere:  That  there 
was  due  to  Rees  at  the  time  of  his  death  on  the  security 
of  the  mortgage,  a  sum  of  1293/.  35.  \\d,  for  principaly 
and  171/.  165.  \\d.  for  interest,  and  that  the  Defendant 
William  Lewis  was  then  in  possession  of  the  mortgaged 
premises  as  owner  of  the  equity  of  redemption  :  That  at 
Lady^day  1826,  the  Plaintiff  Jo^w  M,  R.  Deere^  in  right 
of  the  Plaintiff  his  wife,  entered  into  possession  of  the 
mortgaged  premises,  and  continued  thenceforward  to  the 
present  time  to  be  in  possession,  and  to  receive  the  rents 
and  profits  thereof:  That  the  other  Defendants  carried 
on  business  in  copartnership  together  ns  iron  masters 
at  Dowlais^  near  Merthyr  Tidvil^  under  the  name  of  the 
Dowlais  Iron  Company:  That  the  mortgaged  premises 
were  situate  between  the  Dowlais  Iron  Works  nnd  the 
Castle  Limestone  Quarries,  which  were,  in  the  year 
1833,  nnd  still  continued  to  be,  in  the  possession  of  the 
Dowlais  Iron  Company:  That  in  the  year  1833,  the 
Dowlais  Iron  Company  began  to  construct  a  tram-road 
from  the  Castle  Quarries  to  the  Dowlais  works  for  the 
purpose  of  conveying  limestone  to  their  iron  works,  and 
that  the  shortest  and  most  convenient  line  for  such  train<- 
road  was  across  the  mortgaged  property  possessed  by 

the 
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the  Plaintiffs :  That  the  Dcndais  Company  thereupon 
applied  to  one  Hemyy  who  then  occupied  the  premises 
as  a  yearly  tenant  under  the  Plaintiff  t/o/m  M.R.  Deere, 
and  asked  his  consent  to  the  tram-road  being  made  across 
the  mortgaged  farm,  which  consent  he  gave,  stating  that 
he  was  only  the  tenant,  and  tinder  the  belief  that  the  Plain- 
tiff his  landlord  had  already  given  his  consent:  That 
at  the  time  of  making  such  application,  or  shortly  after- 
wards, Henry  was  informed  by  the  Dawlais  Company  or 
their  agents  that  the  consent  of  the  Plaintiffs  had  been 
requested  and  obtained,  although  in  point  of  fact  no 
such  request  was  ever  made  to  either  of  the  Plaintiffs : 
That  the  Dawlais  Company  thereupon  proceeded  to  con- 
struct the  tram-road  across  the  Plaintiffs'  farm  called 
Bhyddy  Beth,  and  in  so  doing  cut  up  and  destroyed 
portions  of  two  meadows,  part  thereof^  to  the  extent  of 
half  an  acre;  and  they  made  divers  mounds  and  cuttings 
across  two  of  the  best  meadows,  and  broke  down  the 
fences,  and  greatly  injured  the  farm ;  and  they  put  iron 
rails  resting  on  stone  blocks  upon  the  road,  and  they 
also  caused  an  ancient  highway  which  passed  through 
the  farm  to  be  shut  up,  and  thereby  obstructed  and 
interrupted  the  approaches  thereto :  That  the  Datdais 
Company  completed  the  tram-road  in  September  1833, 
and  from  that  time  have  continued  to  use  it  for  the  pur- 
pose of  conveying  lime  in  waggons  to  their  iron  works. 
That  in  the  month  of  March  1836,  Henry  ceased  to  be 
tenant  of  the  mortgaged  property,  but  that  he  never  com- 
municated to  the,Plaintiffs  the  fact  of  the  tram-road  having 
been  made :  That  the  Plaintiffs  who  resided  upwards  of 
a  hundred  miles  from  Merthyr  Tidvil,  did  not  become 
aware  of  the  existence  of  the  tram-road  until  the  month  of 
February  last,  when  an  application  made  to  the  Plaintiff 
c7.  M.  i2.  Deere  as  owner  of  the  property  for  his  consent 
to  a  bill  then  in  parliament  for  the  construction  of  the 
Taff  Vale  railway   led   him  to   make   inquiries  from 

M  m  3  which 
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1836.        which  he  discovered  the  existence  of  the  Dowlais  tram* 

road,  and  that  he  thereupon  commenced  an  action  of 

trespass  against  the  Defendants  the  Ikywlais  Company,  to 

recover  damages  for  the  injury  thereby  done  to  his  fisirm: 

That  in  April  last  the  Plaintiff  John  M.  M.  Deere  pro* 

ceeded  to  the  tram-road  oa  his  farm  and  caused  his 

workmen  to  take  up  several  of  the  iron  rails,  and  di* 

rected  them  to  build  up  two  walls,  one  at  each  end  of  the 

tram-road,  and  to  restore  the  land  to  the  state  in  which 

it  was  before  it  was  taken  by  the  Daidais  Company ; 

but  that  while  the  Plaintiff's  workmen  were  so  engaged, 

they  were  attacked  by  the  agents  of  the  ZXnD^is  Company, 

who  beat  the  Plaintiff's  workmen,  replaced  the  iron  plates 

over  the  tram-road,  and  forcibly  interrupted  and  put  a 

stop  to  the  operations  directed  by  the  Plaintiff:  That 

on  the  30th  of  April  last,  the  Plaintiff  served  the  De* 

fendants  with  a  notice  to  desist  from  the  use  of  the  tram* 

road,  and  also  required  them  to  desist  from  such  inters 

ference  with  his  workmen. 

The  bill  charged,  that  the  Defendants  were  well  aware 
that  the  land  over  which  they  had  carried  their  tram- 
road  belonged  to  the  Plaintiff  John  M.  £.  Deere  as 
mortgagee  in  possession  in  right  of  his  wife,  and  that 
they  had  made  frequent  proposals  to  him  for  the  pur- 
chase thereof,  and  that  in  consequence  of  his  refusal 
to  accede  to  such  proposals,  they  had  frequently  en- 
deavoured by  underhand  means  to  obtain  possession 
of  the  lands  in  question  from  one  Morgan^  who  was 
the  present  occupying  tenant  thereof,  with  the  excep- 
tion of  the  tram-road,  the  right  of  which  the  Plaintiff 
John.M.  R.  Deere  had  reserved  to  himself:  That  the 
Defendants  threatened  in  the  event  of  the  Plaintiff  at- 
tempting to  remove  the  impediments  placed  by  them  on 
the  farm,  to  beat  and  forcibly  interrupt  the  Plaintiff's 
workmen :  That  the  existence  of  the  tram-road  was  a 

serious 
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serious  and  continuing  injury  to  the  Flftintifls'  farm  and  1886. 
lands,  and  interfered  with  the  cultivation  and  enjoy- 
ment thereof  so  that  the  PlaintiiFs  were  unable  to  obtain 
so  high  a  rent  for  the  same.  The  bill  further  charged 
that  the  Defendants,  the  Dowlais  Company,  were  making 
cuts  and  water-courses  over  the  farm  for  the  pur- 
pose of  draining  another  tram-road  which  belonged  to 
them,  adjoining  the  one  complained  oQ  and  that  they 
ought  to  be  restrained  from  so  doing :  That  the  De- 
fendants, the  Dowlais  Company,  were  combining  with  the 
other  Defendant  William  Lewis^  who  was,  as  they  pre- 
tended, the  owner  of  the  equity  of  redemption  of  the 
mortgaged  farm,  and  from  whom  they  alleged  they  had 
purchased  the  right  of  making  the  tram-road  over  the 
farm:  That  there  was  now  due  a  sum  of  2182/.  Ss.  lid. 
on  the  security  of  the  mortgaged  premises,  and  that  sucH 
security  was  greatly  prejudiced  by  the  tram-road. 

The  bill  prayed  that  the  Defendants,  the  Dowlais 
Company,  and  their  agents  and  workmen,  might  be  re- 
strained from  using  the  tram-road  across  the  Plaintiils' 
lands  called  Rhyddy  Beth^  or  from  committing  any  work 
or  spoil  upon  such  lands ;  and  that  they  might  also  be 
restrained  from  interrupting  the  servants  and  workmen 
of  the  Plaintiffs  employed  upon  the  lands,  and  from 
making  or  continuing  to  make  any  cuts,  drains,  or  water- 
courses over  or  across  the  farm,  and  that  they  might  be 
decreed  to  restore  the  farm  and  lands,  and  the  ancient 
highway  to  the  state  in  which  the  same  were  before  the 
construction  of  such  tram-road. 

The  Defendants,  the  Dowlais  Iron  Company,  filed  a 
general  demurrer  to  the  bill  for  want  of  equity. 

The  Vice-Chancellor  allowed  the  demurrer,  and  the 
Plaintiffs  thereupon  appealed. 

M  m  4  Mn 
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18S6.  Mr.  Wakefield  and  Mr.  John  Romilh/,  for  the  bill. 

The  case  stated  upon  this  bill  b  a  case  of  gross  fraud, 
by  means  of  which  the  Defendants  have  been  enabled, 
without  opposition  from  the  Plaintiffs,  to  come  upon  the 
Plaintiffs'  land,  and  there  to  commit  extensive  and  con- 
tinuing waste:  they  have  cut  up  and  disfigured  the 
property  by  erecting  on  it  mounds  and  embankments, 
by  destroying  the  fences  and  an  ancient  high-way, 
and  by  carrying  a  tram-road  across  some  of  the  richest 
meadows,  the  value  of  which,  for  agricultural  purposes, 
has  been  thereby  greatly  depreciated.  The  grievance 
which  forms  the  matter  of  complaint  is  a  constant  and 
continuing  grievance,  and  in  its  nature  approaches 
much  more  nearly  to  waste  than  to  trespass.  But  it 
is  now  well  settled,  that  in  all  cases  of  trespass, 
where  the  mischief  as  here,  is  in  the  nature  of  waste, 
a  bill  for  an  injunction  will  lie  against  the  trespasser. 
That  trespass  and  not  ejectment  would  be  the  proper 
remedy  at  law  against  the  Defendants,  is  clear  from 
Butcher  v.  Butcher  (a)  and  from  the  language  of  Lord 
Tenterden  and  Mr.  Justice  Bayley  in  that  case ;  and 
that  being  so,  the  observations  of  Lord  Eldon  in  Nonomf 
V.  Howe  apply  strongly  to  the  circumstances  under  which 
the  injury  was  here  inflicted,  and  amount  to  a  direct 
authority  in  support  of  the  present  bill.  His  Lordship 
there  says,  "  There  was  another  case  where  the  De- 
fendant to  a  bill  to  restrain  waste  stated  that  he  was  in 
possession  of  the  estate  by  a  title  of  his  own ;  admitting 
that  he  was  let  into  possession  by  the  Plaintiffs'  tenant 
without  his  knowledge :  the  Court  said,  that  being  a 
breach  of  the  tenant's  duty  to  his  landlord,  the  Defend- 
ant's title  was  for  this  purpose  to  be  taken  as  no  better 
than  the  tenant's;  and  though,  if  the  Defendant  had 
obtained  possession  without  participating  in  tliat  breach 

of 

(a)  7  B,^  Cress,  399. 
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of  the  tenant's  duty,  the  Court  would  not  have  interfered,  1836. 
they  would  not  permit  him  to  avail  himself  of  a  pos- 
session so  obtained ;  and  upon  that  ground  he  was 
restrained/'  (a)  The  PlaintifTs  have  been  in  the  quiet 
possession  and  enjoyment  of  the  property  for  a  period 
of  ten  years;  and  strangers  cannot  be  permitted  wan- 
tonly to  interfere  with  that  possession  and  disturb 
that  enjoyment,  without  shewing  even  a  colourable  title* 
That  the  Court  would  have  restrained  the  Defendants 
from  carrying  on  their  operations  for  the  construction 
of  this  tram-road,  while  the  undertaking  was  in  pro* 
gress,  cannot  be  disputed ;  and  surely  the  circumstance 
that  they  have  by  means  of  a  systematic  and  deliberate 
fraud  succeeded  in  bringing  it  to  completion  behind 
the  back  of  the  Plaintiffs,  will  not  in  a  court  of  equity 
be  considered  as  placing  them  in  a  more  favourable 
situation.  To  hold,  upon  that  ground,  that  the  Defend- 
ants were  beyond  the  reach  of  an  injunction,  would  be 
really  giving  a  premium  to  those  who  had  superadded 
fraud  to  injury. 

Mr.  Jacob  and  Mr.  fV.  M,  Jamesy  contrdy  were  not 
called  upon  by  the  Court. 

The  Lord  Chancellor. 

The  allegation  upon  this  bill  is  that  the  tram-road 
complained  of  was  made  by  the  Defendants  across  the 
farm  of  the  Plaintiffs  by  the  license  of  the  occupying 
tenant,  and  that  the  possession  of  that  which  now 
constitutes  the  road  was  at  the^  time  vested  in  the  tenant 
and  not  in  the  landlord.  Even  now  it  is  nowhere 
dbtinctly  alleged  that  the  Plaintiff  is  at  present  in  pos^ 
session ;  for  the  allegation  in  the  former  part  of  th& 
bill  coupled  with  the  passage  in  which  the  Plaintiffs 

state 

(b)  19  Vet.  154. 
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18S6.  state  that  Morgan  is  the  occupying  tenant  of  the  Isndf 
with  the  exception  of  the  tram-road,  the  right  of  wbidi 
the  Plaintiff  has  reserred  to  himself^  amounts  nmply 
to  this,  that  a  former  tenant  having  improperlj  giv^i 
leave  to  the  Defendants  to  occupy  a  part  of  tbe  kuid 
for  the  purposes  of  their  road,  the  Plaintiffs  bave 
restricted  the  possession  of  the  new  tenant  to  the  part 
which  is  not  so  occupied. 

But  however  that  may  be,  the  thing  here  complained 
of  has  been  done ;  tbe  tram-road  has,  with  tbe  leave  of 
tbe  tmant  in  possession,  been  completed,  and  the  Coait 
is  asked,  by  the  bill,  to  restrain  the  Defendants,  who^ 
having  finished  the  undertaking,  are  now  in  the  daily 
use  and  occupation  of  it,  from  continuing  so  to  use  it, 
and  from  interrupting  the  servants  and  workmen  of  tbe 
Plaintiffs,  in  their  attempt  to  destroy  it ;  in  other  word% 
the  Court  is  virtually  asked  to  gect  tbe  Defendants,  and 
authorise  the  Plaintiffs  themselves  to  take  possnession  of 
the  tram-road.  The  case  originally  may  have  been  a 
case  of  waste,  —  waste  occasioned  by  the  cutting  of  the 
tram-road  and  the  laying  of  the  iron  rails  over  tbe 
Plaintiffs'  land ;  but  what  is  now  claimed  by  the  De- 
fendants is  simply  a  right  of  way ;  and  if  they  are  not 
entitled  to  that  right,  they  are  mere  trespassers,  and 
the  Plaintiffs  have  their  proper  legal  remedy  against 
them  as  such.  The  dicla  of  Lord  Eldon  in  Norway  v. 
Rowe{a\  have  no  appliciiion  to  a  state  of  circumstances 
like  the  present.  The  case  there  referred  to  by  his 
Lordship  was  a  case  of  waste  committed  by  a  stranger 
colluding  with  the  tenant;  a  case  in  which  tlie  landlord 
would  have  had  a  right  against  the  tenant,  and,  there- 
fore, against  a  person  who  claimed  through  the  tenanL 

The 

(a)  19  Ffi.  154. 


CASES  IN  CHANCERY. 
The  appeal  must  therefore  be  dismissed. 


Upon  the  hearing  of  the  demurrer  in  the  court  below, 
a  motion  for  a  special  injunction  in  the  terms  of  the 
prayer  had  been  brought  on  proformd  by  Mr.  Wakefield 
at  the  time  when  he  opened  the  bill.  The  motion  was 
supported  by  affidavits  verifying  the  material  allegations, 
but  the  argument  was  taken  on  the  demurrer,  whichi  it 
was  admitted,  raised  precisely  the  same  question  as  the 
motion. 

The  Vice-Chancellor,  when  he  allowed  the  de- 
murrer, made  an  order  refusing  the  motion  with  costs. 
The  Plaintiffs,  after  they  had  presented  their  petition 
of  appeal  against  the  order  allowing  the  demurrer, 
renewed  the  notice  of  motion,  before  the  Lord  Chan- 
cellor, and  the  motion  was  accordingly  set  down  in  his 
Lordship's  paper  immediately  after  the  appeal. 

Mr.  Jacob  asked  for  the  costs  of  the  motion,  which 
was  now  to  be  called  on,  and  which  the  Court  was 
bound  to  dispose  of.  The  motion  must  of  course  follow 
the  fate  of  the  appeal,  and  the  Defendants  were  entitled 
to  have  it  dismissed  with  costs. 

Mr.  Wakefieldf  contra^  submitted,  that  as  the  cause 
was  out  of  court  by  the  effect  of  the  Vice-Chancellor's 
judgment  allowing  the  demurrer,  there  was  no  cause  in 
existence  in  which  the  notice  of  motion  before  his  Lord<> 
ship  could  have  been  given ;  and  that  although  notice 
bad  been  given,  that,  in  case  the  Lord  Chancellor  dis^ 
allowed  the  demurrer,  the  Plaintiffs  might  have  an 
opportunity  of  moving  for  an  injunction  in  the  terms 
of  the  notice,  yet  as  his  Lordship  had  allowed  the  de-^ 

murrerj 
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1836.        murrer,  he  could  have  no  jurisdicdon  to  entertain  any 
^^^^^^     question  touching  the  costs  of  the  motion. 


9. 

Guest. 


The  LoRO  Chancellok,  however,  said  that  he 
thought  he  was  bound  to  deal  with  the  matter,  precisdy 
as  if  it  stood  before  the  Vice-Chancellor.  The  PUunufi 
had  given  their  notice  of  motion  in  this  court,  after  tbdr 
appeal  against  the  order  on  the  demurrer  had  been 
brought,  and  when  the  cause  therefore  was  still  subsist* 
ing.  In  substance  they  appealed  against  both  orden; 
the  whole  must  be  considered  as  parts  of  one  and  the 
same  proceeding;  and  the  Defendants  upon  that  ground 
were  in  his  opinion  entitled  to  the  costs  of  the  motion, 
as  well  as  to  the  costs  of  the  appeal. 
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18S6. 


STOREY  V.  Lord  JOHN  GEORGE  LENNOX.     August*. 

Nov.  4. 


I 


N  the  month  of  August  18  82,  the  defendant  insured  A  person  who 

in  the  office  of  the  Pelican  Life  Insurance  Company,  ^^  inaurance 

the  life  of  Edmund  Meysey  Wigley  Grcswolde^  then  Major  upon  another's 

ofthe  sixth  regiment  of  dragoons,  for  the  sum  ot  5,000/.  menced  an 

for  seven  years.  The  declaration  subscribed  on  behalf  of  ^'^o"  against 
^  ^  the  trustees  of 

the  Defendant,  and  upon  which  the  insurance  was  made,  the  Insurance 

stated,  that  Major  Gresrxolde  had  never  been  seriously  the^recovcry' 

ill  since  a  child,  that  his  general  state  of  health  was  very  of  the  amount 

good,  that  he  was  then  in  perfect  good  health,  that  he  trustees  filed 

had  ^  ^*ll  ^^  ^i** 
covery  against 

him,  in  aid  of  their  defence  to  the  action,  charging  that  the  declaration  upon  the 
basis  of  which  the  insurance  had  been  effected,  was  untrue,  and  that  the  De- 
fendant had  in  his  possession  various  documents,  by  which  the  truth  of  the 
matters  alleged  in  the  bill  would  appear,  and  requiring  him  to  produce  them. 
The  Defendant  by  his  answer,  stated  -  that  he  had  in  his  possession  the  docu- 
ments, which  he  enumerated  in  the  first  schedule  to  his  answer,  but  that  from 
a  certain  period  alter  the  death  of  the  person  whose  life  was  insured,  he  con- 
sidered it  possible  that  the  Insurance  Company  had  it  in  contemplation  to  dis- 
pute their  liability;  and.  therefore,  from  that  period  he  contemplated  the  ne- 
cessity of  bringing  the  action :  and,  he  added,  that  the  documents  mentioned  in 
the  nr&t  schedule  were  and  contained  information  furnished  to  him,  as  to 
evidence  which  could  be  procured  or  given  on  his  behalf  against  the  company; 
and  that  the  producing  the  same  might  disclose  the  names  of  witnesses  intended 
to  be  examined,  and  evidence  intended  to  be  given,  on  his  behalf,  in  the  action^ 
and  in  the  present  suit ;  and  he  submitted  that  he  ought  not  to  be  compelled  to 
produce  any  of  the  documents  mentioned  in  that  schedule.  He  admitted  the  pos- 
session of  certain  other  documents,  mentioned  in  the  second  schedule,  and  then 
added,  that  excepting  the  particulars  mentioned  in  the  two  schedules,  he  had  not 
in  his  possession  any  documents  relating  to  the  matters  mentioned  in  the  bill, 
whereby  the  truth  thereof  would  appear: 

Held,  first,  that  the  admissions  in  the  answer,  coupled  with  the  description  of 
some  of  the  documents  given  in  the  first  schedule,  were  sufficient  admissions  that 
the  documents  were  such,  as  under  the  ordinary  rule,  the  Plaintifis  were  entitled  to 
inspect: 

Held,  secondly,  that  the  statement  of  the  possible  effect  of  the  discovery  was  not 
a  sufficient  ground  for  withholding  it: 

Held,  thirdly,  that  with  respect  to  such  of  the  documents  as  did  not  fall  within 
the  rule  of  professional  confidence,  the  Defendant  was  not  entitled  to  contend  that 
he  was  protected  from  producing  them,  by  the  circumstance  of  their  having  come 
into  existence  after  litigation  was  contemplated,  inasmuch  as,  in  the  opinion  of  the 
Court,  that  ground  of  defence  was  not  sufficiently  raised  by  the  answer.  Whether, 
as  to  such  documents,  that  ground  of  defence,  if  properly  taken,  could  have  been 
made  available,  quceref 


596  CASES  IN  CHANCERY. 

had  not  been,  and  was  not  subject  to  fits,  and  that  his 
habits  of  living  were  sober  and  temperate :  and  the 
Defendant  declared,  that  he  had  not  concealed  any  hst, 

JoHN^EOEo    "™*^"'^  ^®  ^  known  to  the  assurers*     The  policy  of 
Lennox.       assurance  contained  a  proviso  for  making  it  void,  if 
the  declaration  should  turn  out  to  be  in  any  respect 
untrue* 

Major  Greswolde  died  at  Cahir  in  Ireland^  on  the  Gkh 
of  January  18SS.  The  Pelican  Life  Insurance  Com- 
pany having  refused  to  pay  to  the  Defendant  the 
amount  of  his  insurance,  he,  on  the  26th  of  March  1836» 
commenced  an  action  for  the  recovery  of  it  against  the 
Plaintiffs,  as  being  three  of  the  directors  of  the  Com- 
pany, and  as  being  the  persons  who  had  subscribed  the 
policy.  The  Plaintiffs  thereupon  filed  the  present  bill 
of  discovery,  in  aid  of  their  defence  to  the  action,  and  fix* 
an  injunction  in  the  meantime. 

The  bill  specified  various  particulars,  in  which  it 
alleged  that  the  declaration  was  untrue,  and  chained  the 
Defendant  with  knowledge  of  such  particulars,  at  the 
time  at  which  the  declaration  was  made.  The  bill 
charged  that  the  Defendant,  his  solicitor  or  agents,  then 
or  lately  had,  in  his  or  their  possession,  custody,  or 
power,  divers  deeds,  certificates  of  medical  men,  docu- 
ments, accounts,  books,  letters,  papers,  and  writings, 
whereby  the  truth  of  the  matters  and  things  theron- 
before  mentioned,  or  some  of  them  would  appear;  and 
it  charged  that  he  should  set  forth  a  list  of  such  par^ 
ticulars,  and  should  leave  them  in  the  hands  of  his  clerk 
in  Court  for  the  usual  purposes. 

The  answer  contained  the  following  passage :  *'  And 
this  Defendant  further  answering  saith,  he  hath  in  bis 
possession,  or  power,  the  several  letters  and  other  papers 

mentioned 
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mentioned  and  enumerated  in  the  first  schedule  to  this  18S6. 
his  answer  annexed,  and  which  he  prays  may  be  taken  as  »«"*" 
part  thereof,  but  this  Defendant  saith  that  on  or  about  v. 

the  9th  day  o(  February  1883,  this  Defendant  received  a  jq^k  Gjwege 
letter  dated  the  5th  day  of  February^  containing  inform-  Lbnnox. 
ation,  that  since  the  death  of  the  said  E.  M.  W,  Gres- 
wjlde^  a  professional  gentleman  from  London^  had,  on 
behalf  of  some  or  one  of  the  insurance  companies,  with 
whom  policies  of  insurance  had  been  effected  on  the  life 
of  the  said  E.  M.  W.  Greswoldej  been  at  Cahir^  for  the 
purpose  of  obtaining  evidence,  as  to  the  health  and 
habits  of  the  said  JS.  M.  W.  Greswolde ;  and  this  De- 
fendant from  that  time,  by  reason  of  that  information, 
considered  it  possible,  that  the  said  complainants,  and 
the  other  insurance  companies,  with  whom  policies  had, 
on  this  Defendant's  behalf,  been  effected  on  the  life  of  the 
said  E,  M.  W.  Greswolde^  had  it  in  contemplation  to  dis- 
pute their  liability  to  pay  this  Defendant;  wherefore  this 
Defendant  from  that  time,  down  to  the  times  at  which 
this  Defendant  brought  his  aforesaid  action  against  the 
said  complainants,  and  actions  against  the  other  creditors 
aforesaid,  contemplated  the  bringing  actions  against 
them,  to  compel  them  to  pay  their  several  policies  afore- 
said, if  they  should  refuse  doing  so.  And  this  Defen- 
dant saith,  that  the  several  letters  and  papers,  mentioned 
and  enumerated  in  the  first  schedule  hereto  annexed, 
are  and  contain  information  furnished  to  this  Defendant, 
as  to  evidence  which  can  be  procured  or  given,  on  this 
X)efeodant's  behalf,  against  the  said  complainants,  and 
the  said  insurance  offices  aforesaid,  and  that  the  pro>- 
ducing  the  same,  or  any  part  of  them,  to  the  said  com- 
plainants, or  permitting  the  said  complainants  to  inspect 
the  same  or  any  of  them,  might  disclose  the  names  of 
witnesses  intended  to  be  examined,  and  evidence  in- 
tended to  be  given,  on  behalf  of  this  Defendant,  in  the 
aforesaid  action  of  this  Defendant  against  the  said  com- 
plainants, 
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1836.        plainantSy  and  in  the  other  actions  aforesaid,  and  in  the 
g   '  present  suit.     And  this  Defendant  humbly  submits,  be 

r.  ought  not  to  be  compelled  to  produce  any  of  the  letten 

John  Geoaoe  ®"^  papers  mentioned  and  enumerated  in  the  firrt 
JLsNNox.  schedule  hereto.  And  this  Defendant  further  saithi 
that  exclusive  o^  and  besides  the  several  particnian 
mentioned  and  enumerated  in  the  first  schedule  hereto^ 
he  hath  in  his  possession  or  power,  tlie  several  par- 
ticulars mentioned  and  enumerated  in  the  second  scbe- 
dule  hereto,  and  which  he  prays  may  be  taken  as  part 
thereof;  and  he  saith  that  save  as  aforesaid,  and  except- 
ing the  same  particulars  mentioned  and  enumerated  in 
the  schedules  to  this  his  answer  annexed,  he  hath  not,  and 
to  the  best  of  his  recollection  and  belief,  never  had,  in  his 
possession  or  power,  or  in  the  possession  or  power  of 
his  solicitors  or  agents,  any  deeds  or  deed,  documents  or 
document,  certificates  or  certificate  of  medical  men, 
accounts  or  account,  books  or  book,  letters  or  letter, 
papers  or  paper,  or  writings  or  writing,  relating  to^ 
or  touching,  or  concerning  the  matters  in  the  said  bill  of 
complaint  mentioned,  or  any  of  those  matters,  wherebj 
the  truth  thereof,  or  of  any  of  them,  would  appear." 

The  first  schedule  to  the  answer  enumerated  the  fol- 
lowing documents,  viz. :  various  letters  to  the  Defendant 
from  Mr.  Callow  and  Mr.  Knotty  the  surgeon  and  assist- 
ant surgeon  of  the  regiment,  and  from  Major  Matdijh 
the  major  of  tlie  regiment,  and  from  the  Defendant's 
solicitors,  and  from  other  persons,  of  various  dates,  from 
the  5th  of  February  1 833,  to  the  2 1  st  of  May  \  835 ;  "  t 
certificate  or  afiidavit"  of  Messrs.  Callow  and  Knotty  and, 
under  the  date  24th  oi  February  1833,  *^  a  statement  or 
report  of  the  said  IVilliam  Knotty  as  to  the  general  health 
of  said  E.  M,  W.  Greyji^olde"  and  under  the  date  4th  of 
March  1833,  ^^  a  copy  of  a  certificate  from  the  said  Mr. 
Kfiolt  about  this  time,  and  of  his  correspondence  with  Mr. 
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}V.  J.  Lewis  as  to  the  health  oFsaid  E.  M.  W.  Greswolde ;  *'        1 836, 

a  copy  of  the  Defendant's  answer  to  one  of  the  letters  ad-     ^    '  -^  ~' 
^''  Storey 

dressed  to  him;  and  letters  from  different  persons  to  third  o. 

parties :  "  A  statement  prepared  for  the  opinion  of  De-  john  Geo»o« 
fendant's  counsel,  in  or  about  July  1833,  after  the  said  Lbnnox. 
insurance  offices  had  refused  payment  to  Defendant  of 
the  monies  assured  by  them  on  the  life  of  said  E.  M.  TV, 
Greswolde;"  the  copy  of  an  opinion  of  one  counsel,  and 
a  statement  and  opinion  thereon  of  another  counsel;  and 
a  form  of  notice  served  by  the  Defendant's  desire  upon 
the  insurance  offices,  claiming  interest  on  the  monies 
payable  to  him.  The  Defendant  added  that  there  were, 
as  he  believed,  in  the  possession  of  his  solicitor,  divers 
pleadings,  papers,  statements,  letters,  and  instructions 
laid  before  counsel  for  advice,  preparatory  to  the  insti- 
tution and  during  the  progress  of  the  litigation  between 
the  Defendant  and  the  several  offices  of  assurance  upon 
whom  the  Defendant  had  claims. 

The  second  schedule  enumerated  —  besides  letters  to 
the  Defendant  from  his  solicitor,  and  from  Major  Bai* 
cliffef  —  a  bond  and  deed  of  covenant  given  to  the  De- 
fendant by  Major  Greswolde  to  secure  11,000/.  and 
interest;  the  policy  of  assurance;  a  certificate  of  Major 
Greswolde's  baptism,  and  a  copy  of  a  certificate  of  his 
death ;  a  draft  letter  to  the  secretary  of  the  Pelican 
Insurance  Company,  and  a  letter  from  such  secretary  to 

% 

the  Defendant's  solicitor;  a  draft  affidavit  as  to  Major 
Greswold^s  identity. 

Upon  a  motion  being  made  before  the  Master  of  the 
KoUs,  for  the  production  of  the  several  deeds,  letters, 
papers,  and  writings  admitted  by  the  Defendant's  answer 
and  by  the  schedules  thereto  to  be  in  his  custody,  pos- 
session, or  power,  his  Lordship  ordered  the  Defend- 
ant to  produce  ^*  the  several  deeds,  letters,  papers,  and 

Vol.  I.  N  n  writings, 
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Sto&et 


]  836.        writings,  mentioned  and  set  forth  in  the  schedules  to  the 

answer,  other  than  and  except  the  letters  written  to  and 

V.  from  the  solicitors  of  the  parties  in  this  cause,  or  ^tber 

J  HM^  o       ®^  them,  and  the  statements  prepared  for  the  opinions  of 

Lennox.       counsel,  and  the  opinions  of  counsel  thereon  in  the  said 

answer  mentioned,  and  admitted  by  the  said  Defendant 

by  his  said  answer  to  be  in  his  possession." 

The  Defendant  now  moved  to  discharge  the  order 

made  at  the  Rolls. 

* 

Mr.  Swanston  and   Mr.  Laoat^   in    support    of  the 
motion. 

It  appears,  upon  the  face  of  the  answer,  that  some  of 
the  documents  which  the  Defendant  would  be  obliged 
to  produce  under  the  Master  of  the  Rolls'  order,  con- 
stitute the  evidence  of  the  Defendant's  title ;  and,  there- 
fore, the  Plaintiffs  are  not  entitled  to  see  them.  In  PreS' 
to7i  V.  Carr{a)  the  Court  of  Exchequer  refused  to  order 
production  of  documents,  upon  the  ground  that  they 
would  disclose  the  names  of  witnesses,  and  the  substance 
of  their  testimony.  The  Court  protects  not  only  such 
documents,  but  also  documents  which  have  come  into 
existence  either  in  the  course  of  a  pending  litigation,  or 
after  it  has  been  contemplated,  or  even  after  a  dispute  hss 
occurred  which  may  be  reasonably  supposed  to  lead  to 
litigation  :  Vent  v.  Pacei/  (6),  Curling  v.  Perring.  (c)  la 
the  latter  case,  a  motion  was  made  before  your  Lordship, 
as  Master  of  the  Rolls,  for  the  production  of  certain 
letters  addressed  by  the  Defendant's  solicitor  to  a  third 
party,  and  the  answers  of  such  third  party ;  the  corre- 
spondence having  taken  place  after  the  dispute,  which  was 
the  subject  of  litigation,  had  arisen.    The  application  was 

refused 

(a)  1  Kb.  <5-  Jer.  115,  (c)  2  Mylne  4-  Keen ^3^0. 

(6)  4i2tiff.  193. 
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reFused  with  costs,  and  your  Lordship  said,  that  ^^  if  the  1836. 
right  of  inspecting  documents  were  carried  to  the  length 
contended  for  by  the  Plaintiff,  it  would  be  impossible  for 
a  Defendant  to  write  a  letter  for  the  purpose  of  obtain-  .  Sf 
ing  information  on  the  subject  of  the  suit,  without  the  Lennox. 
liability  of  having  the  materials  of  his  defence  disclosed 
to  the  adverse  party."  It  is  impossible  that  any  decision 
can  be  more  precisely  applicable  to  the  present  case 
than  Curling  v.  Perring.  No  distinction  can  be  made 
between  correspondence  passing  between  a  Defendant 
himself  and  third  paities,  and  correspondence  passing 
between  his  solicitor  and  third  parties:  that  is  clear 
from  the  words  used  by  your  Lordship  in  Curling  v. 
Perring.  The  answer  does  not  admit  that  the  docu- 
ments in  question  prove  the  Plaintiffs'  case,  but,  on  the 
other  hand,  it  says  that  they  constitute  the  Defendant's 
evidence. 

Mr.  Wigram  and  Mr.  Richards^  contra. 

In  all  the  cases  of  privileged  documents,  except 
Preston  v.  Corrr,  a  solicitor  has  been  concerned.  That 
case  is  in  a  great  degree  inconsistent  with  Whitbread 
V.  Gumej/  {a)  which  was  frequently  before  Lord  Lynd- 
hurst ;  but  it  is  quite  clear  that  the  facts  in  Preston  v. 
Carr  do  not  warrant  the  conclusion  drawn  from  it. 
Neither  Vent  v.  Pacey  nor  any  other  case  has  decided 
that  documents,  which  have  come  into  existence  before 
the  commencement  of  litigation,  but  after  it  was  con- 
templated, shall  be  protected  upon  that  ground  merely, 
ivhen  they  would  not  otherwise  be  protected.  Com- 
munications between  a  party  and  his  counsel  or  solicitor 
are  protected,  because  such  communications  must  neces- 
sarily be  very  often  of  the  most  confidential  character; 
but  the  privilege  has  never  been  extended  to  a  party's 

com- 

(flr)  1  Youfif^e^SAX. 
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1836,        communications  with  any  other  person*     The  samcro^c 
would  apply  here  as  at  Nisi  Prius^  by  which  even  » 
solicitor  is  bound  to  communicate  all  that  he  learo^ 
J  HN  George  ^^^^^^'^e   than  for  the   purpose   of  a   cause  or  suit  9 
Lennox.       Williams  v.  Mimdie.  (a)      In    Greenough  v.  GaskeU{b^ 
Lord  Brougham  says,  "  The  party  has  no  general  pri- 
vilege or  protection ;    he  is   bound  to  disclose  all  b^ 
knows,  and    believes,   and   thinks   respecting  his  o«m 
case:"  and  ^^  to  compel  him  to  disclose  what  he  ba^ 
written  or  spoken  to  others,  not  being  his  proressioMB^l 
advisers,  is  competent  to   the  party  seeking  the  du 
covery."  {c) 


It  is  not  necessary,  in  order  to  entitle  the  Plaintiffs 
a  production  of  documents,  that  the  Defendant  should 
in  his  answer  admit  that  they  will  make  out  the  PlairB— 
tiffs'  case.     The  rule  on  this  subject  was  laid  down  bjT 
Sir  John  Leach  in  T^ler  v.  Drayton  (rf)  in  which  case  he 
said  that  ^^  where  a  Defendant  referred  to  his  schedule 
as  containing  all  deeds,  papers,  &c.,  in  his  custody  or 
power  relating   to  the  matters  in   question,    there  tli^ 
Plaintiff  was  entitled  to  the  inspection  of  all  such  deed 
papers,  &c.,  as  of  course,  unless  it  appeared,  by  th 
description  of  any  particular  instrument  in  the  schedul 
or  by  affidavit,  that  it  was  evidence,  not  of  the  title  ^^^ 
the  Plaintiff,  but  of  the  Defendant,  or  that  the  Plainti 
had   otherwise  no   interest  in  its   production."     It    i" 
a  necessary  inference  from  the  statements  in  the  presei:^ 
answer,   that  the  documents  in  question  relate  to  tl>^ 
Plaintiffs'  case ;  and  that  is  sufficient     It  is  true  tb 
the  charge  in  the  bill,  that  the  documents  in  the 
fendant*s  possession  relate  to  the  Plaintiffs'  case,  has  no^ 
been  answered;  but  it  is  enough  for  the  Plaintiffs  to 

shei^f 

(a)  Ry.  4*  Moo.  55,  (c)  1  Myine  4-  Keen,  101. 

(6)  1  Mylne  j-  Keen,  98.  {d)  2  Sim.  4-  Slu.  309. 
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shew,  by  reference  to  the  documents,  as  described  in        1836. 
the  answer  and  the  schedule,  that  they  are  relevant  to 
the  Plaintifi)»'  case.     This  is  not  a  cause  in  which  the 
Defendant  sets  up  a  separate  and  distinct  case  of  his  j        q 
own :  but  the  case  of  the  PlaintiiTs  and  the  Defendant       Lennox. 
is  one  and  the  same   throughout;  one   and  the  same 
question  is  to  be  tried,   namely,  whether  the  life  was 
insurable;  and  the  documents  which  relate  to  the  De- 
fendant's case  are  relevant  to  the  Plaintiffs'  case  also. 

It  is  to  be  observed  that  the  Defendant  asks  for 
protection  only  upon  the  ground  that  the  documents 
mtg/U  disclose  evidence  intended  to  be  given  on  his 
behalf:  he  does  not  suggest  that  such  evidence  will 
be  given.  He  admits,  himself,  that  the  documents  are 
material  to  the  question  to  be  tri^d.  In  every  bill 
of  discovery  filed  in^the  Exchequer  in  aid  of  trials  upon 
policies  of  marine  insurance,  there  are  charges  as  to 
the  names  of  the  crew,  and  interrogatories  framed  for 
the  purpose  of  getting  at  the  names,  in  order  that  the 
persons  who  have  formed  the  crew  may  be  examined 
as  witnesses. 

Mr  Swanstortj  in  reply. 

It  is  true,  that  it  appears  from  the  description  of  the 

documents  given  in  the  first  schedule,  that  two  of  them 

relate  to  the  state  of  Major  Greswolde*s  health  :  but  they 

may  not  relate  to  the  state  of  his  health  at  the  time 

at  which  the  insurance  was  effected ;    and  if  they  do 

not,  they  are  not  material  to  the  Plaintiffs'  case*     Lord 

Tenterden^s  decision  in  Williams  v.  Mundie  {a)  underwent 

a  minute  scrutiny  in  Greenofigk  v.  Gaskell  (6),  and  was 

then  found  to  be  inconsistent  with  other  decisions  made 

by  his  Lordship  himself.     A  case  laid  before  counsel 

is 
(a)  Sy.  4*  Moo.  55.  (b)  I  Mylne  4r  Keen^  98. 

Nn  S 
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1836.  is  protected  if  prepared  in  contemplation  of  litigationi 

^    ^  but  not  otherwise ;  a  distinction  which  shews  Jlhat  the 
Storry ■ 

v.  principle  of  protection  is  that  of  precluding  one  party 

Lord  jyQjjj  croinff  to  trial  with  tlie  other's  evidence :  and  that 
John  George  ®      ^ 

Lennox.  principle  is  equally  applicable  to  the  present  case. 


Nov.  4.  The  Lord  Chancellor  [after  stating  the  case  made 

by  the  bill,  and  the  passages  in  the  answer  and  the 
schedules] :  — 

When  this  motion  was  argued  before  the  Master  of 
the  Rolls,  it  seems  to  have  been  assumed,  that  there 
was  a  sufficient  admission  on  the  part  of  the  Defendant, 
to  entitle  the  PlaintifiTs  to  move  for  a  production  of  the 
papers  in  question ;  and  a  sufficient  statement  by  the 
Defendant  to  entitle  him  to  resist  the  production,  upon 
the  grounds  insisted  upon  in  the  argument;  no  question 
upon  either  of  these  points  appearing  to  have  been 
made  before  the  Master  of  the  Rolls. 

When  the  motion  was  argued  before  me  by  way  of 
appeal,  it  occurred  to  me,  that  there  migiit  be  some 
doubt,  whether  the  answer  contained  a  sufficient  admis* 
sion,  to  entitle  the  PlaintifTs  to  move  for  the  production 
of  the  documents  in  question.  To  entitle  the  Plaintifi 
to  an  order  for  that  purpose,  they  must  shew  an  admis^ 
sion,  that  the  documents  which  they  seek  to  inspect,  are 
in  the  possession  of  the  Defendant ;  and  that  they  are 
of  a  nature  to  entitle  the  Plaintiffs  to  an  inspection  of 
them.  And  where  an  answer  is  framed  so  as  to  meet 
the  form  of  words  commonly  used  in  the  interrogatory 
for  that  purpose,  no  question  of  this  kind  can  arise; 
but  in  this  case  the  Defendant  has  not  answered  the  in- 
terrogatory, except  by  making  his  statement  as  to  the 
documents  in  the  two  schedules,  and  then  denying}  in 
the  words  of  the  interrogatory,  the  possession  of  any 

others. 
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others.     So  that  it  is  by  implication  only,  and  not  by        1836. 


Storey 


any  direct  admission,  that  the  Plaintiffs  can  shew  from 

the  answer,  that  the  documents  fall  under  the  descrip-  «. 

tion  contained  in  the  answer.  Johk^eoeok 


Lennox. 


Upon  examining,  however,  the  passage  in  the  answer 
referring  to  the  schedules,  and  the  schedules  themselves, 
I  think  that  there  are  sufficient  admissions,  that  the 
documents  in  question  are  such  as  the  Plaintiffs,  accord- 
ing to  the  ordinary  rule,  are  entitled  to  inspect.  The 
description  of  the  documents  themselves,  in  the  sche- 
dules, is,  in  many  instances,  sufficient  for  that  purpose, 
and  as  to  others,  the  passage  in  the  body  of  the  answer 
referring  to  the  first  schedule  says,  that  the  letters  and 
papers  mentioned  and  enumerated  in  the  first  schedule, 
are  and  contain  information  furnished  to  the  Defendant 
as  to  evidence  which  can  be  procured  or  given,  on  the 
Defendant's  behalf  against  the  Plaintiffs.  There  is, 
therefore,  an  admission  that  all  the  papers  relate  to  the 
subject  matter  of  the  bill,  and  that  being  so,  the  Plaintiffs 
are  entitled  to  inspect  them,  unless  the  Defendant  has 
by  his  answer  stated  circumstances  Ahich  entitle  him  to 
be  protected  against  the  operation  of  the  ordinary  rule. 

Now,  the  ground  upon  which  the  Defendant  insists 
that  the  Plaintiffs  ought  not  to  inspect  these  documents, 
is  to  be  found  in  the  next  passage  in  the  answer,  in 
which  he  says,  that  the  producing  the  same,  or  any  part 
of  them  to  the  Plaintiffs,  or  permitting  the  Plaintiffs  to 
inspect  the  same  or  any  of  them,  might  disclose  the 
Dames  of  witnesses  intended  to  be  examined,  and  evidence 
intended  to  be  given  on  behalf  of  the  Defendant,  in  the 
said  action  of  the  Defendant  against  the  Plaintiffs,  and 
in  the  other  actions  aforesaid,  and  in  the  present  suit ; 
which  suit,  it  is  to  be  observed,  is  a  bill  of  discovery,  in 
aid  of  a  defence  to  an  action  at  law. 

N  n  4  The 


Storey 
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1836.  The  Plainti£fs,  moving  upon  this  answer,  must  undoubt- 

edly take  as  true  what  the  Defendant  alleges  relative  to 
the  subject  matter  of  the  motion;  but  care  must  be  taken. 

Lord         ^Y^^^  theDePendant  be  not  permitted  bya  general  allegation 

«IOHK  vjEOBGK  ^ 

Lennox,  to  defeat  the  Plaintiffs'  right,  without  incurring  the  danger 
which  attends  a  false  allegation  in  an  answer*  If  this 
were  to  be  permitted,  it  would  indeed  afford  the  means 
of  overturning  a  most  important  part  of  the  protection 
which  this  Court  affords  to  the  rights  of  parties.  The 
protection  on  the  ground  of  professional  confidence,  b 
not  set  up  in  the  body  of  the  answer,  and  is  only  to  be 
inferred  from  the  description  of  the  documents  in  the 
schedule  itself.  The  Defendant  has  set  up  no  defence 
against  die  production,  unless  the  proposition  can  be 
maintained,  that  a  Plaintiff  is  not  entitled  to  inspect  any 
document  which  is  and  contains  information  furnished  to 
the  Defendant,  as  to  evidence  which  can  be  produced  or 
given  on  the  Defendant's  behalf  against  a  Plaintiff,  the 
producing  of  which  to  the  Plaintiff  might  disclose  the 
names  of  witnesses  intended  to  be  examined,  and  evi- 
dence intended  to  be  given  on  behalf  of  the  Defendant  in 
the  action.  Can  it  be  said  that  every  document  of  which 
this  can  truly  be  affirmed  is  a  privileged  document? 
Suppose,  for  instance,  that  some  of  the  letters  in  the 
schedule  contained  a  statement,  without  any  inquiry  on 
the  part  of  the  Defendant,  of  circumstances  relating  to 
the  life  insured,  which  would  shew  that  it  was  not  an 
insurable  life,  and  shewing  that  the  Plaintiff  at  lav 
knew  such  to  be  the  case,  and  had  admitted  it,  but 
stating  that  some  medical  person  named  had  been 
heard  to  express  an  opinion  favourable  to  the  case  of 
the  Plaintiff  at  law,  or  some  fact  tending  to  repel  such  a 
conclusion ;  such  a  letter  or  document  would  answer 
the  whole  of  the  description  in  the  answer ;  but  it  could 
not  be  said  that  the  Plaintiffs  in  Equity  had  no  right  to 
any  information  as  to  such  a  document 

The 
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The  proposition  raised  at  the  bar  was  this,  that  it         1836. 

had  been  decided  that  a  Defendant  is  not  bound  to  pro-'      i^  ^   ' 

*^  Storey 

duce,  for  the  inspection  of  bis  opponent,  what  may  have  v. 

passed  between  himself  and  any  professional  adviser,  re-  j  q 
lative  to  the  matter  in  contest,  though  before  any  liti-  Lennox. 
gation  had  commenced,  provided  that  what  so  passed 
was  in  contemplation  of  expected  litigation ;  that  a  party 
engaged  in  litigation  is  not  bound  to  employ  profes- 
sional assistance,  and  still  less,  when  litigation  is  only 
expected;  that  a  party,  therefore,  acting  for  himself,  and 
corresponding  with  others  with  a  view  to  actual  or  ex- 
pected litigation,  ought  to  be  equally  protected  against 
being  compelled  to  reveal  the  result  of  his  inquiries. 
Were  I  to  give  any  opinion  upon  this  proposition,  it 
would  be  wholly  extra-judicial ;  for  I  think  that,  sup- 
posing it  to  be  capable  of  being  supported,  the  De- 
fendant has  not  in  this  case  so  raised  the  defence  by 
his  answer  as  to  entitle  him  to  the  benefit  of  it. 

The  Master  of  the  Rolls  has  by  his  order  protected 
the  Defendant  from  producing  any  communications  be- 
tween himself  and  his  professional  advisers;  and  I  am 
of  opinion  that  he  has  given  to  the  Defendant  the  full 
benefit  to  which  he  is  entitled. 

Upon  the  ground,  therefore,  that  the  answer  contains 
sufficient  admissions  that  the  documents  in  question  so 
relate  to  the  matters  in  issue  as  to  entitle  the  Plaintiff 
to  an  inspection  of  them,  according  to  the  ordinary  rule, 
and  that  it  does  not  contain  any  statement  sufficient  to 
entitle  the  Defendant  to  protection  against  the  operation 
of  the  ordinary  rule,  I  am  of  opinion  that  the  order  of 
the  Master  of  the  Rolls  is  right,  and  that  the  motion  to 
discharge  it  must  be  refused  with  costs. 
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1836. 


August  10.  In  the  Matter  of  J.  B.,  a  supposed  Lunatic. 

In  determin-     HpHIS  was  a  petition  praying  that  an  inquisition  taken 
ine  whether  it    J.  /.  i  ,         u  •  u  ^u     • 

J8  propc""  that  upon  a  commission  of  lunacy,  under  which  the  jury 

a  commiMion  had  found  a  verdict  that  J.  B.  was  not  a  lunatic,  but 
should  issue,     ^^  of  sound  mind  and  was  suflBcient  for  the  govem- 

the  Court  is  ment  of  himself  and  his  estates,  mi^ht  be  quashed,  and 
governed  .  o  i 

bolelv  by  the     that  a  new  commission  might  issue. 

consideration 

of  what  is 

necessary  for         The  petitioner  was  the  younger  brother  and  presump- 

of^tfe  person    ^'^®  heir-at-law  of  the  alleged  lunatic. 

and  property 

of  the  party,  _.  .- •        i      -i  j  .u       •  j  i.- l 

and  has  no  -l^he  petition  detailed  the  circumstances  under  which 

regard  to  the  ^jjg  inquisition  was  taken,  and  the  grounds  upon  which 
of  the  com*      the  verdict  of  the  jury  was  sought  to  be  impeached. 

ShlTvaliditTof  '^""^"S  Other  things  it  stated  that,  upon  the  execution 
his  antecedent  of  the  commission,  in  the  month  of  March  last,  the 
motives  which  brother-in-law  of  J,  B.j   the  alleged  lunatic,    opposed 

have  actuated   the  commission,  and  produced  a  trust  deed  dated  the 

the  proceed-  .    _  ,  •  i  i      , 

ing.  1st  ot  January  1817,  purporting  to  be  made  between 

Distinction    j  g^  ^f  ^j^^   gj.^^  p^^,,     f^^^  trustees    of  the  second 
between  lu-  •        ' 

nacy  with         part,  and  the  petitioner,  then  an  infant  of  the  age  of 

vaU  and^a  twelve  years,  and  his  two  sisters  with  their  respective 
state  of  sound  husbands,  of  the  third  part,  whereby  it  appeared  that 
to  occasional     «^*  ^'  ^^^^  conveyed  all  his  real  estates  and  also  cer- 

unsoundness  tain  personal  property  to  the  parties  of  the  second  part, 
arising  from  .  ,  ^  ,    . 

uccidtntal         upon  trust  to  receive  the  rents,  profits,  and   interest 

nnd  temporary  thereof,  and  hold  the  same  to  the  use  of  such  persons, 
causes*  .  . 

and  for  such  purposes  as  J.  B.  with  the  written  consent 

and  approbation  of  the  trustees  should  by  deed  or  will 

direct  and  appoint;  and  in  default  thereof^  and  until 

such  appointment,  upon  trust  at  their  discretion  either 

to 
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to  pay  the  same  to  J.  B.^  and  his  assigns,  or  to  apply        188* 
and  dispose  of  the  same  or  such  parts  thereof  as  they  ,  ^PC 
should  think  fit,  for  such  uses  and  purposes  for  the  main*       of  J. 
tenance  and  support  of  J.  ^.,  in  discharge  of  the  ex- 
penses to  be  incurred  on  his  behalf  for  meat,  drink, 
clothing,   attendance,    house-rent,  taxes,  servants,  and 
other  necessaries,  and  personal  comforts,  or  of  any  other 
expenses  to  be  incurred  on  his  behalf  suitable  to  his 
wants  and  station  in  life,  as  they  (the  trustees)  should  in 
their  uncontrolled  discretion  think  fit ;  and,  after  the  de- 
cease of  (7.  ^.,  then  upon  trust  to  hold  the  aforesaid  pro* 
perty,  and  the  rents,  profits,  and  interest  thereof,  upon 
trust  in  equal  thirds  for  the  benefit  of  the  petitioner  and 
his  two  sisters  absolutely. 

The  petition  stated  that  it  appeared  upon  the  evi- 
dence taken  at  the  inquisition,  that  the  only  party  who 
had  executed  this  deed  was  the  alleged  lunatic  J.  S., 
who  executed  it  at  the  time  when  he  was  in  confine- 
ment as  a  patient  in  a  lunatic  asylum ;  that  his  brother- 
in-law,  who  was  one  of  the  trustees,  had  under  colour 
of  the  deed  been  for  many  years  past  in  possession  of 
the  property  thereby  conveyed,  and  had  received  the 
rents  and  profits  and  interest  arising  therefrom^  and 
that  he  had  also  paid  some  portion  of  the  money  so 
received  for  the  maintenance  and  care  of  J.  B.  at  the 
lunatic  asylum  in  question ;  but  that  it  did  not  appear 
he  had  ever  rendered  any  account  of  his  receipts  and 
disbursements. 

The  various  grounds  on  which  the  petitioner  rested 
his  application  are  stated  in  the  judgment. 

Mr.  Whitmarshi  who  appeared  in  support  of  the  peti- 
tion, commented  strongly  upon  the  nature  and  effect  of 
the  deed  of  the  1st  of  January  1817,  and  the  circum- 
stances 


540  CASES  IN  CHANCERY. 

1886.        stances  under  which  it  appeared  to  have  been  executed, 
and  he  also  contended  that,   upon  the  aflSdavits  no 


Id  the  Matter 

of  J.  B.       before  the  Court,  it  was  clear  that  the  jury  in  decidiis^ 

in  favour  of  the  sanity  of  J.  B.  had  come  to  an  erro- 

neous  conclusion. 

Mr.  Wakefieldy  who  appeared  to  oppose  the  applica- 
tion, said  he  was  so  fully  satisfied  that  the  petitioner 
had  failed  in  making  out  his  case  upon  the  evidence, 
that  he  would  leave  the  matter  entirely  in  the  hands  of 
the  Court. 

The  Lord  Chancellor  said  that  before  giving  judg- 
ment it  would  be  necessary  for  him  to  go  carefully  and 
minutely  through  the  affidavits,  as  well  as  the  evidence 
taken  upon  the  inquisition. 


Nov,  s.  The  Lord  Chancellor. 

This  was  a  petition  to  quash  an  inquisition,  and  that 
a  new  commission  might  issue,  the  inquisition  havlDg 
been  taken  on  the  21st  of  March  in  the  present  year, 
and  the  application  being  for  relief  against  the  effect  of 
a  verdict  finding  that  the  party  in  question  was  not  of 
unsound  mind,  and  for  a  new  commission,  on  the 
ground  that  the  case  laid  before  the  jury  ought  to  have 
led  to  a  different  result,  and  that  the  state  of  the  in* 
dividual  now  is  such  as  to  require  the  protection  of  ft 
commission.  It  is  obvious,  however,  that  if  there  be  no 
case  for  a  commission  at  this  time,  that  is  to  say,  in 
August  1836,  when  the  petition  was  heard,  it  is  not 
material  whether  the  former  verdict  was  right  or  not 

Several  new  affidavits  have  been  filed  in  support  of 
this  application,  but  no  affidavit  of  any  medical  person 
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has  been  produced,  shewing  the  present  unsoundness  1896. 

of  mind  of  Mr.  5.,  although  no  complaint  is  made  that  j  j^^  Matter 

the  party  prosecuting  the  petition  was  denied  access  to  ofJ.fi. 
the  alleged  lunatic. 

On  the  other  hand,  Mr.  JoneSj  a  surgeon,  says  posi- 
tively, that  Mr.  B.  is  at  present  in  a  state  of  sound 
mind,  and  Bradley^  the  person  with  whom  he  has  re- 
cently been  living,  deposes  to  the  same  effect.  Upon 
such  evidence  it  would  be  impossible  to  issue  a  com- 
mission, for  there  would  not  only  be  an  absence  of  any 
evidence  in  favour  of  the  proposition  that  the  party 
was  of  unsound  mind,  but  the  positive  testimony  of  two 
persons,  one  of  them  a  medical  practitioner,  to  his 
sanity.  If,  however,  a  different  state  of  circumstances 
had  appeared  upon  the  inquisition  before  the  jury,  it 
might  be  proper  to  make  the  matter  the  subject  of 
further  investigation.  It  is  therefore  material  to  see 
how  the  evidence  stood  at  the  time  when  the  present 
application  was  made,  and  also  to  consider  whether, 
upon  the  evidence  which  was  before  them,  the  jury 
came  to  a  right  conclusion. 

It  was  said  that,  in  the  verdict  which  they  gave,  the 
jury  were  influenced  by  a  suspicion  that,  in  prosecuting 
the  commission  against  his  brother,  the  petitioner  was 
actuated  by  interested  motives ;  but,  beyond  the  asser- 
tion of  the  petitioner,  there  is  no  proof  that  such  was 
the  fact  Doubtless  it  was  the  duty  of  the  jury  not  to 
permit  themselves  to  be  biassed  by  any  such  feelings, 
however  natural.  At  all  events,  such  feelings  cannot 
operate  on  the  mind  of  the  Court  which,  in  deciding  upon 
questions  of  this  kind,  must  be  governed  solely  by  the 
consideration  of  what  is  necessary  for  the  protection  of 
the  person  and  property  of  the  party.  I  wish  to  make 
no  imputation  of  improper  motives,  but  it  is  impossible 

to 
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1836.        to  look  at   the  history   of  these   transactions  without 

In  the  Matter  *^®'"8  ^^^^  ^^®  ^®^  ^^  ^''®  person  of  the  alleged  lunatic 
ofj.  B.  had  much  less  to  do  with  the  suing  out  of  the  com- 
mission, than  a  desire  to  impeach  or  invalidate  the 
deed  of  the  1st  of  January  1817.  By  the  effect  of  that 
deed  the  expectations  of  the  petitioner,  as  his  brother's 
heir-at-law  were  displaced  ;  and  the  property  of  Mr.  B. 
was,  under  its  provisions,  made  distributable  upon  his 
death  among  all  his  next  of  kin  equally.  I  do  not 
say  that  the  petitioner,  in  instituting  a  proceeding  of 
this  kind,  has  not  a  right  to  look  to  his  own  interest; 
but  certainly  the  evidence,  as  it  now  stands,  gives  me  the 
impression  that  he  has  been  mainly  actuated  by  a  desire 
to  attack  the  deed  of  1817)  which  he  considers  to  be 
prejudicial  to  him.  If  any  further  proof  of  this  were 
necessary,  it  would  be  found  in  the  petitioner's  letter  of 
the  29th  of  July  18S4,  which  shews  beyond  a  doubt, 
that  the  property,  and  not  the  person  of  Mr.  B^  was 
the  object  of  the  proceeding.  Be  that,  however,  as  it 
may,  and  whatever  the  motives  of  the  petitioner  may 
have  been,  I  am  bound  now  to  dispose  of  the  case  in 
such  a  way  as  shall  appear  to  me  most  conducive  to 
the  interests  of  the  individual  who  is  the  object  of  the 
commission. 

Another  objection  made  to  the  finding  of  the  jury,  or 
rather  to  the  grounds  on  which  they  came  to  that  find- 
ing, was  this,  that  they  paid  less  attention  to  the  evidence 
adduced  before  them,  than  to  the  result  of  their  own 
observations,  upon  the  personal  examination  of  Mr.  B. 
But  with  what  view,  I  would  ask,  are  the  jury  permitted 
to  see  and  examine  the  individual  at  all?  Surely  it  must 
be  for  the  purpose  of  assisting  them  in  forming  an 
opinion  of  his  state  of  mind;  and  if  so,  it  must  be  as- 
sumed that  they  are  at  liberty  to  exercise  their  own 
observation,  and  make  their  own  inferences  from  the  re- 
sult 
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suit  of  their  observation.     The  jury  had  both  kinds  of        ]  836. 
evidence  before  them,  the  testimony  of  others  who  had         "-    ^^ 
good   opportunities   of  judging,   and   the   information        of  J.  B. 
derived  from  personal  examination  and  inspection,  and 
they  were  bound  to  draw  their  conclusion  from  the 
effect  of  both  combined.     Certainly  after  what  passed 
at  the  interview  with  Mr.  £.,  as  detailed  in  the  peti- 
tioner's affidavits,  it  is  impossible  to  say  that  any  jury 
would  have  been  justified  in  finding  him  to  be  a  person 
of  unsound  mind. 

I  throw  entirely  out  of  my  consideration  the  deed  of 
1817.  Whether  that  was,  or  was  not  a  proper  instru- 
ment in  itself;  whether  it  was  the  spontaneous  act  of 
the  individual,  or  whether  he  was  procured  to  execute  it 
without  knowing  or  understanding  its  effect,  cannot  be 
material  where  the  sole  question  is,  whether  the  party 
in  the  year  1886,  is  or  is  not  of  unsound  mind.  If  the 
interests  of  the  petitioner  are  improperly  affected  by  that 
deed,  he  has  the  means  of  obtaining  in  the  regular  way 
the  relief  which  under  the  circumstances  he  is  entitled  to. 

It  was  clear  from  the  evidence,  that  at  different  periods 
of  his  life  Mr.  B.  had  been  subject  to  attacks  creating 
unsoundness  of  mind,  and  it  was  equally  clear  that  at  dif- 
ferent times  he  had  entirely  recovered  from  those  attacks. 
If  this  be  not  the  fact,  why  did  his  brother  the  petitioner 
delay  from  the  period  when  he  came  of  age,  which  must 
have  been  at  least  eight  years  ago,  until  the  year  1836, 
before  he  applied  for  a  commission  ? 

It  is  true  that  medical  opinions  with  respect  to  Mr. 
J3.'s  state  of  mind  at  different  former  periods  are  not  at 
all  conclusive;  but  they  are  important,  if  they  prove  a 
state  of  mind  not  really  and  necessarily  continuing  un- 
sound. Lunacy  with  lucid  intervals  presupposes  a  con- 
tinuing 
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1836.        tinuing  malady;  but  occasional  unsoundness  arising  from 
-r^        accidental  and  temporary  causes,  such  as  excess,  is  no 
of  J.  B.       ground  for  a  commission. 

Now,  referring  to  the  witnesses  who  were  examined 
upon  the  inquisition,  I  find  that  Mr.  Gaunt  speaks  of 
Mr.  ^.'s  state  of  mind  in  the  years  1814  and  1815. 
Mr.  Thompson  speaks  of  the  year  1822,  and  says  that 
after  Mr.  B.  had  recovered  from  his  excitement,  be  was 
perfectly  capable  of  managing  himself;  and  that  if  kept 
from  liquor,  he  was  not  a  proper  subject  to  be  confined. 

Whitfield^  who  is  not  a  medical  man,  speaks  to  a  period 
rather  later  than  August  18S5.  Mrs.  Shawe^  a  servant  of 
Mr.  Burman  says,  that  he  was  at  times  not  fit  to  be  left 
without  control,  but  at  other  times  he  was  capable  of  any 
thing.  Baker^s  testimony  is  to  the  same  effect.  That 
witness  says  of  the  patient  that  ^*  he  knows  what  he  h 
about  at  most  times,  although  at  times  he  might  be  a 
little  deranged." 

The  two  most  important  witnesses,  however,  in  sap- 
port  of  the  commission,  are  Dr.  Eccles  and  Dr.  Mak, 
The  latter,  who  saw  Mr.  B.  in  December  1835,  *^  thought 
him  very  weak,  judging  both  from  his  eye  and  expres* 
sions,  but  could  not  say  whether  he  was  or  was  not  of 
unsound  mind."  Dr.  Eccles  speaks  of  having  seen  him 
about  five  weeks  before  the  examination,  (the  exact  date 
of  this  visit  is  fixed  by  Mr.  Burman  at  the  8th  of  Ja- 
miari/i)  and  he  states  that,  from  his  own  observation  and 
what  he  had  heard  from  the  witnesses,  he  thinks  him  a 
man  of  weak  mind,  and  incapable  of  taking  care  of  him- 
self and  his  property,  without  control.  ••  His  miod  (Dr. 
Eccles  says,)  cannot  be  characterised  as  a  sound  mind; 
I  mean  that  there  is  great  imbecility."  Such  was  the 
case  as  made  on  behalf  of  the  commission  by  the  medical 

witnessei 


CASES  IN  CHANCERY.  545 

witnesses  and  others  having  the  most  direct  means  of        1836. 

forming  an  opinion.  ,  ^  .   \  ~' 

^  ^  In  the  Matter 

of  J.  B. 
Against  the  commission,  Mr.  Btirmarij  under  whose 
care  the  party  lived  for  twenty  years,  after  speaking  to 
former  periods  of  unsoundness  commencing  with  the  year 
1816,  says  that  in  the  years  1828,  1829,  1830,  1831, 
1832,  1833,  1834,  and  up  to  August  1835,  he  was  free 
from  it,  although,  in  1833,  he  laboured  under  debility 
from  the  effects  of  the  treatment  for  inflammation  in  the 
lungs:  that  in  August  1835  he  returned  to  his  friends 
after  a  consultation  had  been  had  upon  his  case  with  two 
physicians.  Dr.  James  Johnstone  and  Dr.  John  Johnstone : 
that  on  the  23d  of  August^  the  witness  saw  him  at  his 
brother's,  under  excitement  from  liquor ;  that  he  took  him 
home,  and  that  he  was  violent  for  one  fortnight,  and  ill 
for  six  weeks ;  that  it  was  upon  that  occasion,  and  when 
he  was  in  that  state,  that  Dr.  Male  saw  him ;  that  he  was 
perfectly  sane  when  Dr.  Eccles  saw  him,  and  that  he  has 
been  so  ever  since;  that  the  petitioner  only  came  to  see 
his  brother  three  times  in  the  course  of  nineteen  years. 
Upon  cross-examination  he  says,  ''  there  has  been  no 
delusion  of  late,  but  I  think  him  liable  to  a  relapse  at 
any  moment;  also,  that  since  the  year  1822  there  have 
been  long  lucid  intervals,  but  there  were  seeds  of  the 
disease,  which  might  have  been  readily  excited  and 
which  would  have  rendered  his  discharge  imprudent" 

Dr.  John  Johnstone^  speaking  of  the  excitement  in 
August  1835,  says,  "  I  have  seen  him  to-day.  He  is 
quite  calm  and  collected,  and  I  think  of  sound  mind.  I 
think,  on  account  of  his  habit  of  drinking,  he  requires 
ivatching.  I  mean  by  having  a  sound  mind  at  this  time, 
that  he  is  now  equal  to  the  business  of  life  and  to 
making  a  will.  I  think  him  capable  of  managing  his  pro- 
perty if  he  could  be  kept  from  drink.     If  he  could  be 

Vol.  I.  O  o  placed 
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1 836,        placed  in  security  from  this  I  could  sign  his  certificate.'^ 

I   th  "m  tt     ^^'  "^^^^^^  Johnsto7ie  speaks  of  the  excitement  in  AMtgust<, 
of  J.  B.       but  does  not  appear  to  have  seen  him  since. 

Mr.  Jones^  the  same  gentleman  who  makes  the  affi- 
davit, says,  '^  I  should  suppose  Mr.  B.  to  be  Hainan  of 
sound  mind  from  my  observation  of  him; '^  but  he  after- 
wards says,  *^  strong  excitement,  particularly  froDH  liquor, 
would  no  doubt  produce  mania.  I  should  say  Mr. 
B.  would  never  be  safe  unless  under  control.  I  don^t 
mean  coercion." 

Upon  this  evidence  I  do  not  think  the  jury  came  to 
a  wrong  conclusion.  That  Mr.  B,  is  a  person  o£^eak 
understanding  is  clear;  that  he  has  that  about  him 
which  when  he  is  in  liquor  or  labouring  under  other 
excitement  is  readily  roused  into  mental  unsoundness 
there  seems  no  doubt :  but  that  he  is  at  this  moment, 
and  that  even  at  the  date  of  the  inquisition  he  was  free 
from  such  affection,  and  was  of  sound  mind  is,  I  think, 
the  fair  result  of  the  evidence  before  the  jury,  and  still 
more  of  the  affidavits  now  before  the  Court. 

Under  these  circumstances  I  cannot  feel  myself  justi- 
fied in  ordering  a  new  commission.    Had  the  application 
been  made  in  the  first  instance  upon  such  evidence,  I 
should  have  refused  it ;  and  I  feel  the  less  anxiety  in  so 
doing,  because  I  do  not  find  any  reason  to  apprehend 
that  the  person  or  the  property  of  the  individual  is  in  any 
danger.    The  deed  executed  in  January  1817  may  have 
been  improper,  or  it  may  have  been  the  rational  act  of  a 
mind  sound  at  the  time,  but  sensible  of  its  liability  to 
future  disease.    But  be  that  as  it  may,  I  cannot  gnint  or 
refuse  a  commission  to  give  either  party  an  advantage 
in  the  trial  of  that  question. 

I  refuse 


^1 
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I  refuse  this  petition  because  I  find  no  sufficient  evi-        1836. 

dence  of  unsoundness  of  mind  at  the  time  of  the  inqui-  ,     '."  \*~ ' 

.  *        In  the  Matter 

sition,  or  at  the  date  of  the  affidavits.     New  circum-       ofj.  B. 
stances  may  possibly  render  an  application  proper  at 
some  future  time ;  but  I  must  now  dispose  of  the  case 
upon  the  evidence  before  me  as  it  stands ;  and  I  dis- 
miss the  application  without  costs. 


METCALFE  v.  The  Archbishop  of  YORK.  ^^^'  h. 

Nov.  9. 

nnHE  facts  of  this  case  are  stated  in  Mr.  Simons'  In  the  year 
report  of  the  proceedings  before  the  Vice-Chan-  43^.5.^84. 

cellor.  (6  Sim.  224.)  repealed  the 

^  act  13  Elk. 

c.  so.  which 

The  Defendants  Meggison^  Pringlcy  and  Manisty^  now  proh»Wted  the 

appealed  from  the  Vice-Chancellor's  decree.  benefices.   In 

the  year  1817 
the  act 

Mr.  Tewiig/and  Mr.  Metcalfe^  for  the  PlaintiflF,  in  43  G.  3.  was 
p  ,       ,  repealed,  and 

support  or  the  decree.  the  effect  of 

such  repeal 

r«.  ^  .  .  -.     .     was  to  revive 

The  act  57  Or.  3.  c.  99.  is  not  retrospective.     It  is  the  act  of 

clear  that  charges  of  benefices  made  in  the  interval,  £''?•, ^^V**® 

^^  '  year  1 8 1 1  an 

between  the  passing  of  the  act,  43  G.  3.  c.  84.  and  the  incumbent 
passing  of  the  act  57  G.  3.  c.  99.,  are  valid.     Doe  dem.  his^hen^pre- 

Brou^hion  *®"^  benefice 
^  with  an  an« 

nuity,  and  covenanted,  that  if  he  should  afterwards  be  preferred  to  any  other 
benefice,  he  would  fully  charge  the  same  with  the  annuity;  and  that  in  the  mean- 
time, the  same  should  be  charged  and  chargeable  with  the  annuity.  In  the  year 
1814,  the  incumbent  was  preferred  to  another  benefice,  but  no  legal  charge  upon 
it  was  executed  until  the  year  isiS :  Held,  in  the  Court  below,  and  upon  appeal, 
that  the  deed  of  1811  constituted  a  good  equitable  charge,  which  attached  upon  the 
new  benefice  as  soon  as  it  was  acquired.  There  being  su\)8equent  incumbrancers^ 
au  order  for  a  receiver  was  made  at  the  hearing,  and  affirmed  oq  appeal. 
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BrouglUon  v.  GvUy  (a\  and  HoUins  v.  Areher^  at   the 

Rolls. 

The  effect  of  the  deed  of  August  1811,  is  to  create  an 
equitable  charge  on  any  future  living,  which  Mr. 
Warrington  might  acquire,  to  take  effect  from  the 
moment  at  which  he  should  become  entitled  to  such 
future  living.  The  charge  is  not  executory,  but  it 
amounts,  in  equity,  to  an  assignment  of  the  profits  of 
the  living.  The  effect  would  not  have  been  stronger,  if 
the  words  used  had  been,  **doth  hereby  charge;"  those 
words  would  clearly  hstve  operated  as  an  equitable 
assignment,  for  it  is  perfectly  well  settled,  that  a  party 
may,  in  equity,  assign  what  he  has  not  got  at  the  time; 
Curtis  V.  Auber  (i),  Douglas  v.  Russell^  (c)  Alexander  v. 
Duke  of  JVellingtoti{d).  Whenever  an  equitable  right 
is  established,  a  Court  of  Equity  will  in  some  manner 
give  effect  to  that  right,  without  regard  to  the  form  in 
which  the  right  may  have  been  created.  The  appoint- 
ment of  a  receiver,  is  a  perfectly  proper  mode  of  giving 
effect  to  such  a  right,  as  that  which  the  Plaintiffs  have. 
The  Defendants  having  obtained  a  legal  right,  with 
notice  of  the  Plaintiff's  equitable  interest,  will  be  held  to 
be  trustees  for  the  Plaintiff,  to  the  extent  of  that  interest. 
In  Beitesworth  v.  ITie  Dean  and  Chapter  of  St.  PauTs  (f ), 
it  was  decided  that  where  a  covenant  was  partly  lawful  and 
partly  unlawful,  it  should  be  carried  into  effect  as  far  as 
the  law  allowed.  A  Court  of  Equity  will  consider  that 
which  ought  to  have  been  done,  as  having  been  done. 
The  new  living  must  therefore  be  considered  to  have 
been  fully  charged,  in  pursuance  of  the  covenant,  within 
three  months  after  it  had  been  acquired.     It  is  not  true 

that 


(fl)  9JB.4-  C.344. 
\b)  IJ.^W.  526. 

(c)  4  Sinu  524.,  af&rmed  on 
appeal;  1  Mylne  4*  JTrni, 488. 

[d)  2  Buti,  Sf  Mylne,  35,  and 


see  Lyde  v.  Mynn^  i  Myime  t 
Keen,  685. 

(r)  1  JSro.  P.  C.  240.  and  Sd. 
Co.  Ch.  66,  and  2  £  o.Ctu  Ab.26. 
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tbttt  specific  performance  will  be  ordered  only  where 
damages  could  be  obtained  at  law;  Cannel  v.  Buckle  {a)* 
The  Court  considers  the  conscience  of  a  covenantor 
bound ;  and  the  specific  performance  is  only  a  mode  by 
which  the  Court  gives  effect  to  this  view.  Mr.  War" 
ringion  became  a  trustee  for  the  Plaintiff,  immediately 
upon  his  obtaining  the  living  of  Leake, 

The  Defendants  had  full  and  complete  notice  of  the 
deed  of  1811,  and  of  all  its  contents;  for  the  deed  of 
1818,  which  refers  to  the  deed  of  1811,  was  registered; 
besides,  the  Defendants  admit  by  their  answer,  that  they 
were  aware  of  the  deed  of  1811 ;  and  this  is  also  proved 
by  the  evidence.  Notice  of  the  deed  of  1811  was,  of 
course,  notice  of  all  its  contents;  HaU  v.  Smith [b)y 
Taylor  V.  Baker  (c),  and  the  cases  there  referred  to. 

Mr.  Jacob  and  Mr.  Purvis^  for  the  Defendants  Meg'' 
gison,  PringlCf  and  Manisty. 

The  covenant  has  already  been  performed,  by  the 
execution  of  the  deed  of  1818,  which  was  accepted  in 
satisfaction  of  the  covenant,  and  would  support  a  plea 
of  accord  and  satisfaction. 
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The  covenant  was  one  and  entire,  although  treated  by 
the  Vice-Chancellor  as  containing  separate  parts;  the 
latter  words  are  but  a  covenant,  like  the  former.  If  the 
order  of  the  words  had  been  inverted,  the  effect  would 
have  been  just  the  same.  The  whole  doctrine  of  equit- 
able charges  rests  on  the  right  to  specific  perform- 
ance ;  for  a  person  having  an  equitable  charge,  has  no 
estate  or  interest;  and  certainly,  there  has  been  no 
case  in  which  an  equitable  assignment  has  been  carried 

into 

(a)  2  P.  Wms.  2 A3.  (c)  Daniell,  II4 

{b)  14  Vet.  426. 

Oo  3 


550  CASES  IN  CHANCERY. 

1836.        into  effect,  urhen,  in  consequence  of  an  intervening  sta- 

\.    '      ^      tute,  there  could  be  no  specific  performance. 
Metcalfe  r  r 

V. 

ArchbishoD  '^^^  Statute  of  Elizabeth  renders  the  performance 
of  York.  of  the  covenant  illegal  at  law,  and  in  equity  also.  No 
action  of  covenant  could  be  brought  upon  either  branch 
of  the  covenant,  for  the  refusal  to  perform  the  cove- 
nant after  the  performance  of  it  has  become  unlaw- 
ful ;  it  is  no  breach  of  the  covenant  at  law ;  and  where 
there  has  been  no  breach  at  law,  there  can  be  no 
specific  performance  in  equity :  this  was  laid  down 
by  Lord  Eldon  in  Prebble  v.  Boghurst,  (a)  The  Court 
will  not  endeavour  to  evade  the  statute  of  Elizabeth  ; 
and  the  Court  is  not  entitled  to  draw  a  distinction  be- 
tween things  which  are  mala  prohibita^  and  things 
which  are  mala  in  se ;  Cannan  v.  Bryce  (i),  Aubert  v. 
Maze  {c),  BettesTiDorth  v.  The  Dean  and  Chapter  rf 
St,  PauTs  is  the  only  case  at  all  analogous  to  this; 
but  the  decision  there  made  cannot  be  applied  to  the 
present  case.  There  is  no  instance  in  which  a  re- 
ceiver has  been  appointed,  upon  the  mere  ground  that 
there  was  no  other  mode  of  giving  relief.  By  that 
means,  the  Court  would  give  indirectly  the  benefit  of 
a  specific  performance,  in  cases  in  which  a  specific  per- 
formance could  not  be  had.  The  effect  of  the  decree 
is,  that  there  must  be  a  perpetual  receiver.  Is  the  ap- 
pointment of  a  receiver  to  be  considered  as  an  execu- 
tion ?  There  is  no  case  of  an  execution  in  this  Court 
to  raise  a  sum  of  money. 

There  can  be  no  such  thing  as  a  rent  charge  out  of 
tithes ;  Co.  Litt,  {d)  The  covenant  to  charge  the  tithes 
could  not  have  more  effect  in  equity  than  at  law,  where 

it 

(a)  See  1  SwaruL  515.  (c)  2  Bos,  4-  P.  571. 

(b)  5B,Sf  Aid.  179.  [d)  47  a. 
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it  would  have  none.  While  charging  benefices  was 
lawful,  equity  could  only  have  directed  a  demise  for 
ninety-nine  years,  if  the  incumbent  should  so  long  live* 
In  the  case  of  a  sequestration,  the  bishop  has  the 
power  of  deciding  what  part  of  the  income  shall  be  set 
apart  to  provide  for  the  performance  of  the  duties  of 
the  cure;  but  can  this  Court  do  that?  The  debt  is 
one  which  accrues  de  anno  in  annum;  it  cannot  be 
worked  out  in  this  CourU 


18S6. 


Metcalfe 

o. 

The 
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Mr.  Tinnci/i  in  reply,  was  desired  by  the  Lord 
Chancellor  to  confine  himself  to  the  question,  whether 
there  was  a  distinct  charge  upon  the  subsequently  ac- 
quired benefice. 

The  new  living  was  to  stand  charged  and  chargeable 
until  Mr.  Warringtofi  should  have  formally  charged  it ; 
it  now  stands  charged,  therefore,  because  Mr.  Warring^ 
ton  cannot  formally  charge  it.  A  vei*y  good  equitable 
estate,  may  be  created,  although  a  court  of  law  can  take 
no  notice  of  it.  If  a  man  were  to  grant  and  convey 
land  to  another^  no  estate  at  law  woul.d  pass,  but  a  very 
good  equitable  title  would  be  given  to  the  grantee.  So, 
before  the  statute  of  uses,  a  covenant  to  stand  seised, 
vested  the  equitable  estate  in  the  covenantee,  and  a 
lease  for  a  year  vested  the  equitable  estate  in  the 
bargainee.  If  these  had  not  been  equitable  estates 
before  the  statute,  they  would  not  now  be  legal  estates 
under  the  statute's  operation.  Even  where  an  agreement 
is  executory,  the  Court  looks  back  to  the  time  at  which 
it  was  made.  Bette^morth  v.  Tlie  Dean  and  Chapter  of 
St.  Patd's  is  quite  in  point,  as  shewing  that  if  the  whole 
covenant  cannot  be  performed,  yet  that  that  part  of  it 
shall  be  performed  which  is  not  inconsistent  with  the 
law.  In  that  case,  a  covenant  was  made  to  grant  a 
lease  for  ninety-nine  years,  which  it  afterwards  became 
unlawful  to  do ;  the  covenant,  therefore,  was  gone  at  law ; 
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but  the  House  of  Lords,  upon  appeal  from  the  Coort 
of  Chancery,  granted  a  specific  performance  of  the 
covenant,  by  directing  that  a  lease  should  be  granted  for 
as  long  a  term  as  the  law  still  allowed,  namely,  forty 
years.  Neither  in  Curtis  v.  Auher^  nor  in  Douglas  t. 
Eussellf  nor  in  Alexander  v.  Duke  of  Wellington^  was 
the  doctrine  of  specific  performance  alluded  to  by  the 
judges,  with  reference  to  the  power  of  creating  an 
equitable  interest  in  property  which  should  be  after- 
wards acquired.  A  man,  having  a  legal  estate,  may 
declare  himself  trustee  for  another.  That  is  not  a  con- 
tract to  be  enforced  by  a  decree  for  specific  perform- 
ance. In  the  present  case,  Mr.  Warrington  declares, 
in  eifect,  that  he  will  be  a  trustee  of  the  new  livio*^  for 
the  person  entitled  to  the  annuity.  It  is  true,  that  if 
a  rent  charge  were  granted  out  of  the  whole  rectorj, 
a  distress  could  be  made  upon  the  glebe  only ;  bat  a 
demise  of  the  whole  rectory  might  be  made  for  a  term. 
The  person  to  whom  the  rectory  was  demised,  woulJ 
be  considered,  by  the  Ecclesiastical  Court,  liable  to 
perform  the  duties  of  the  cure,  and  if  necessary,  that 
Court  would  put  a  sequestration  upon  him  for  that 
purpose.  Suppose  that  by  reason  of  Mr.  Warrington 
being  abroad,  the  Plaintiff  could  have  procured  no 
actual  demise  of  the  new  living,  he  might  have  filed 
his  bill,  and  obtained  just  such  a  decree  as  the  Vice- 
Chancellor  has  made  now.  If  that  decree  had  been 
made  before  the  statute  of  the  57  G.  S.  c.  99.,  it  would 
not  have  been  affected  by  it.  Whenever  a  person  en- 
titled to  an  equitable  estate,  can  get  the  legal  estate,  this 
Court  protects  the  equitable  estate  by  a  receiver. 


The  Lord  Chancellor  expressed  his  opinion  that 
it  was  made  out  that  the  Defendants  had  notice  in  fiict 
of  the  deed  of  1811,  and  of  its  contents,  at  the  time 
at  which  their  warrant  of  attorney  was  executed. 

Tkt 


CASES  IN  CHANCERY. 

The  Lord  ChancelloiL 

This  was  an  appeal  by  certain  of  the  DeFendants, 
judgment  creditors  of  the  Rev.  Mr.  Warrington^  Vicar 
of  the  parish  of  Leake ;  and  the  question  is,  whether 
the  Plaintiff  has  or  has  not  a  preferable  charge  upon, 
and  title  to  the  proceeds  of  the  vicarage.  The  Defend- 
ants' title  is  under  a  judgment  and  sequestration  of  the 
year  1832,  and  before  they  obtained  that  judgment, 
they  had  notice  of  the  Plaintiff's  title.  The  question, 
therefore,  turns  upon  the  validity  of  that  title,  and  the 
remedy  by  which  the  Plaintiff  is  entitled  to  enforce  it. 

Before  adverting  to  the  facts,  which  are  relied  upon 
as  constituting  the  Plaintiff's  title,  it  is  material  to  con- 
sider the  state  of  the  law  as  to  charging  ecclesiastical 
benefices. 

This,  by  a  statute  o^  Elizabeth ^  was  made  illegal.  But 
that  statute  was  repealed  by  the  act  43  G.  3.  c.  84.  which 
was  passed  in  the  year  1803;  and  so  the  law  remained 
till  the  year  1817,  when  by  the  act  57  G.  3.  c.  99.  the 
charging  ecclesiastical  benefices  was  again  prohibited. 
So  that  from  1803  to  1817,  and  consequently  in  the  year 
1811,  when  the  security  which  constitutes  the  title  of  the 
Plaintiff  was  executed,  and  in  the  year  1814,  when  Mr. 
Warrington  obtained  the  vicarage  of  Leake,  the  property 
claimed  to  be  affected  by  the  security,  there  was  no  law 
prohibiting  a  clergyman  from  charging  his  ecclesiastical 
benefice. 

The  security  under  which  the  Plaintiff  claims  is  dated 
the  9th  oi  August  1811,  at  which  time,  Mr.  Warrington 
was  incumbent  of  a  living  in  the  city  of  London;  and 
the  deed  is  a  grant,  for  a  valuable  consideration,  of  an 
annuity  of  150/,  to  one  James  Cottle^  for  the  life  of  Mr. 

Warrir^on^ 
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WarringtoTiy  with  a  power  of  entry  and  distress  upon 
that  living,  to  secure  the  annuity,  and  a  grant  of  the 
revenue  of  it  for  99  years,  determinable  with  the  incum- 
bency of  Mr.  JVarringtorij  with  a  power  of  sale  and 
mortgage:   and   in   the  deed  there  was  the  following 
covenant,  namely,  that  in  case  Mr.  Warrington  should 
at  any  time  or  times  thereafter,  be  preferred  or  promoted 
to  any  other  ecclesiastical  benefice  or  benefices  in  lies 
of  or  in  exchange  for,  or  in  addition  to  his  then  vicarage 
and  rectory,  or  his  church  or  ecclesiastical  preferment 
for  the  time  being,  he  would,  at  his  own  costs  and 
charges,  within  three  calendar  months  next  after  such 
events  should  happen,  fully  charge  the  same  benefice  or 
benefices,  with  payment  of  the  annuity  of  150/.,  and  also 
demise  the  same  to  a  trustee  of  Cottiers  nomination,  in 
the  same  manner,  in  all  respects,  as  the  vicarage  and 
rectory,  were  thereby  charged  and  demised,  for  securing 
the  annuity ;  and  that,  in  the  meantime,  the  snme  bene- 
fice and  benefices,  should  be  charged  and  chargeable 
with  and  liable  to  the  payment  of  the  annuity  of  150/1 
A  memorial  of  this  deed  was  duly  in  rolled,  and  no 
question  is  made,  but  that  this  instrument  was  at  the 
time  perfectly  regular,  and  operative  as  a  charge  upon 
the  living  of  which  Mr.  Warrington  was  at  that  time 
possessed.     There  was  also  a  warrant  of  attorney  to 
confess  judgment  as   a  further   security,   upon  which 
judgment  was  entered  up.    In  1813  James  Cottle  assigned 
this  annuity  and  all  the  securities  to  the  PlaintiS^  and 
the   annuity  being   in   arrear,   the  then  living  of  the 
grantor   was    sequestered    under    the    judgment.     In 
November  1814,  Mr.  Warrington  exchanged  this  living 
for  the  vicarage  of  Lea/ce :  and  in  1815  that  vicarage  of 
Leake  was  sequestered  under  the  same  judgment  for  the 
benefit  of  the  Plaintiff,  and  to  obtain  payment  of  the 
arrears.     It  appears  that  this  judgment  was  not  regis- 
tered in  the  county  of  Yortf  and  the  Defendants  having 

obtained 
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obtained  a  judgment  of  the  year  1832  which  was  duly 
registered,  and  issued  a  sequestration  upon  it,  against 
the  vicarage  of  Leake^  a  contest  arose  in  the  court  of 
King's  Bench,  as  to  which  judgment  was  to  have  the 
preference ;  that  contest  ended  in  the  Court  deciding  in 
favour  of  the  Defendants,  the  appellants,  and  the  Plain- 
tiff was  thereupon  ordered  to  pay  to  them  what  he  ha.d 
received  from  the  vicarage,  under  liis  sequestration,  since 
the  date  of  the  sequestration  of  the  Defendants. 
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This  proceeding  established  that,  at  law,  and  as  be- 
tween the  two  sequestrators,  the  defendant  had  the 
better  tide ;  but  it  could  not  affect  tlie  question  whether 
the  Plaintiff  had  any  equitable  title  to,  or  was  entitled 
to  any  equitable  charge  upon  the  vicarage  of  Leake. 
It  appears  that  in  the  year  1818,  the  Plaintiff  had  pro- 
cured Mr.  Warrington  to  execute  a  deed,  for  the  pur- 
pose of  carrying  into  effect  the  covenant  in  the  deed 
of  1811,  by  creating  a  formal  legal  charge  upon  the 
vicarage  of  Leakey  to  secure  the  annuity;  but  the  act 
57  G.  3.  c.  99.  having  before  passed,  in  the  year  1817, 
that  deed  was  clearly  illegal,  and  of  no  effect.  The 
question  then  is,  whether  under  these  circumstances, 
the  Plaintiff  is  entitled  to  any  charge  upon  the  vicarage 
of  Leakey  under  the  covenant  and  charge  in  the  deed  of 
1811 ;  for  if  he  is,  then,  as  the  Defendants  had  notice 
of  that  deed  before  they  obtained  their  judgment,  such 
charge  must  be  preferred  to  that  judgment 


It  is  first  to  be  considered  what  would  have  been  the 
Plaintiff's  title  if  the  act  57  G.  3.  c.  99.  had  not  passed; 
and,  secondly,  what  effect  has  that  act  upon  the  Plain- 
tiff's title.  If  that  act  had  not  passed,  the  Plaintiff 
^would  have  been  entitled  to  a  present  equitable  charge 
upon  the  vicarage  of  Leake^  with  a  right  to  call  upon 
Mr.  Warrington  to  give  him  a  legal  charge  upon  it. 

There 
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There  can  be  no  doubt  that  a  covenant  to  cbaige 
or  dispose  of,  or  affect  lands  hereafter  to  be  acquiredi 
operates  in  equity  upon  lands  so  afterwards  acquired, 
Robinson  v.  Macdonnell  (a),  Curtis  v.  Auber  (&),  Douglass. 
Russell  (c)j  and  Alexander  v.  The  Duke  of  Wellington  (^i 
were  cited  to  establish  this  proposition ;  and  upon  that 
point  there  is,  I  think,  no  doubt ;  that  is,  that  such  t 
charge  upon  lands  to  be  afterwards  acquired,  would 
have  been  good,  to  affect  such  after  acquired  laodsi 
against  the  party  creating  the  charge.  If  that  be  so, 
the  present  question  must  be  answered  in  the  affirmi- 
tive ;  and  what  remains  to  be  considered  is,  does  the 
act  57  G.  3.  c.  99.  prevent  such  equity  from  attaching 
upon  and  affecting  the]  vicarage.  The  act  is  not  retnh 
spective ;  it  prevents  any  new  charge  from  being  created; 
but  does  it  make  void  a  charge  by  a  deed  of  a  prior 
date,  declared  to  affect  the  vicarage  in  question,  until 
such  equitable  charge  shall  be  converted,  in  pursuance 
of  the  covenant,  into  a  legal  charge  ?  Does  the  act,  hj 
preventing  the  legal  charge  from  being  created,  de- 
stroy the  equitable  lien?  If  so,  it  would  have  a  re- 
trospective effect,  which  it  does  not  profess  to  have. 
Suppose  the  deed  of  1811  had  not  contained  any  co- 
venant to  execute  a  legal  charge  upon  any  newly  to- 
quired  benefice,  but  merely  a  proviso  and  agreement 
that  any  such  newly  acquired  benefice  should  be  charged 
and  chargeable  with,  and  liable  to  the  paj^ment  of 
the  said  annuity,  could  it  be  doubted  that  upon  Mr. 
Warrington  becoming  vicar  of  Leake  in  1814,  that 
benefice  became  equitably  chargeable  with  the  an- 
nuity ?  If  so,  can  the  covenant  to  make  a  l^;al  charge 
destroy  the  equitable  charge  ?  Can  the  covenant  Ibr 
further  and   better  assurance,   destroy   the  assuraDce 

actoaDy 

(a)  SM.^S.  2S8.  (c)  4  ;^tfM.  584.  and  1  Myhtt 

(*;  lJ.4rW*  526.  Keen,  488. 

{d)  2Ruu.  *  Afy&ir,  35. 
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actually  executed  ?  On  the  part  of  the  Defendants  the 
Appellants,  this  was  hardly  questioned ;  but  it  was 
contended  that  the  covenant  was  all  one,  and  that  it 
amounted  only  to  a  covenant  for  a  legal  charge,  which 
had  become  illegal  before  any  attempt  was  made  to 
enforce  it.  I  am  clearly  of  opinion,  however,  that  this 
is  not  the  true  construction  of  the  deed  of  1811,  and 
that  there  is  an  equitable  charge  independently  of  the 
covenant  to  execute  a  legal  charge.  It  was  then  daid  for 
the  Defendants,  that  all  equitable  charges  rest  upon 
specific  performance,  and  the  right  to  have  a  legal 
charge.  This  is  by  no  means  so.  The  equitable  in- 
cumbrancer has  totally  different  remedies.  What  right 
has  an  equitable  mortgagee  by  a  deposit  of  deeds,  to 
ask  for  a  legal  mortgage?  I  am,  for  this  reason,  of 
opinion,  that  the  Vice-Chancellor's  judgment  was  cor- 
rect in  giving  efiect  to  this  equitable  charge,  upon  the 
vicarage  of  Leake^  to  secure  the  annuity. 
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But  the  Defendants  complain  of  the  mode  in  which 
this  equity  was  enforced  by  the  decree;  for  they  say 
that  the  Vice-Chancellor  has  ordered  the  Defendants 
to  account  for  what  they  have  received  from  the  vicar- 
age, under  their  judgment  and  sequestration,  although 
the  Court  of  King's  Bench  ordered  the  Plaintifi^  to 
pay  to  them  what  he  had  received ;  but  I  am  of  opinion 
that  this  direction  was  perfectly  correct.  The  Court  of 
King's  Bench  had  only  to  deal  with  the  legal  judgments 
and  executions,  and  finding  that  the  PlaintiflT's  judg- 
ment could  not  prevail  against  that  of  the  Defendants, 
it  gave  efi*ect  to  the  judgment  of  the  Defendants  accord- 
ingly. This  Court,  however,  does  not  deal  with  those 
legdX  judgments ;  but  finding  that  the  Plaintiff  had  an 
equitable  title  prior  to  the  Defendants'  judgment,  of 
which  equitable  title  the  Defendants  had  notice  and 
that  the  Plaintiff  having  such  equitable  title,  was  actu- 
ally 


1. 
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ally  in  possession,  of  which  he  was  deprived  by  force  of 
the  Defendants'  legal  title,  most  properly  makes  the 
Defendants  account  for  what  they  have  so  taken,  ad- 
versely, from  the  property  to  the  proceeds  of  which  the 
Plaintiff  was  entitled ;  for  although  the  Plaintiff  cer- 
tainly was  in  possession,  under  a  supposed  legal  title 
which  proved  to  be  invalid,  yet,  as  he  had  an  equitable 
charge,  and  was  in  fact  in  possession,  Mr.  fVarrifigttm 
and  those  claiming  through  him  with  notice  of  the 
Plaintiff's  title,  cannot  in  this  Court  be  permitted  to 
recall  what  the  Plaintiff  has  so  received,  or  to  desert  t 
title  to  receive  the  profits  of  the  property  charged, 
after  the  equitable  incumbrancer  has  asserted  his  title 
to  such  receipt.  The  Defendants,  indeed,  say  thtt 
the  Plaintiff  never  asserted  his  equitable  title,  and  that 
he  did  not  apply  for  a  receiver  until  the  year  183S; 
but  up  to  that  time  he  had  been  in  actual  possession 
under  the  sequestration.  Those  who  permitted  him  so 
to  be  in  possession,  cannot  dispute  his  right  to  retain 
profits  which  he  had  an  equitable  title  to  receive. 


It  was  lastly  contended  for  the  Appellants  that  the 
Court  will  not  appoint  a  receiver,  except  to  provide  for 
the  ultimate  relief  at  the  hearing.  But  how  can  the 
Appellants  object  to  this,  if  the  incumbent  does  not? 
The  Appellants,  if  properly  postponed  to  the  Plaintiff's 
claim,  have  rather  an  interest  in  having  the  receirer 
continued  to  secure  the  .payment  of  the  prior  incum- 
brance ;  but,  independently  of  this  objection,  I  am  of 
opinion  that  this  Court  will,  to  secure  an  equitable  in* 
cumbrancer,  which  the  Plaintiff  is,  take  possession  of  the 
property  charged,  by  means  of  its  receiver,  as  is  done  by 
the  decree.  Accounts  are  to  be  taken,  the  priority  of  in- 
cumbrances is  to  be  ascertained,  monies  received  are  to  be 
paid  into  Court,  further  directions  are  reserved,  and  the 
receiver  is  continued ;  which  I  think  perfectly  regular. 

IaiD» 
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I  am,  therefore,  of  opinion  that  the  Appellants  have.       18S6. 

altogether  failed  to  shew  any  error  in  the  decree.     The 

appeal,  therefore,  must  be  dismissed  with  costs.  v. 

The 

Archbishop 

of  York. 


MARE  V.  M ALACHY.  •^"««  "' »=• 

18.  25. 

npHE  bill,  which  was  filed  by  John  Mare  against  A  bill  was  filed 
Robert  Malachy  and  Joseph  Malachy^  in  substance  ^o  claimed  a 

stated,  that  before  the  year  1832,  there  existed  in  certain  certain  defi- 

,  nite  interest   * 

lands  in  the  parish  of  Calstock  in  the  county  of  Cornwall^  in  a  mine  and 

a  tin  and  copper  mine  called  Wheal  Duchy  mine,  which  ™'"*"8  *°" 
was  worked  by  certain  persons  as  adventurers,  under  a  one  of  a  num- 
lease,  which  expired  in  the  year  1830:  That  the  mine  partnew^stat- 
being  then  given  up,  and  the  possession  being  vacant,  ing  ^^^^  the 
Robert  Malachy  and  Joseph  Malachy^  with  the  licence  of  who  were  the 

William  Worthy  who  was  seised  in  fee  of  the  lands,  and  ^^\  owners 
•  111'  1      •         1  •  1      ^  '  ®  mine, 

entitled  to  the  mines  and  minerals  therein,  having  made  and  also  co- 
search  upon  the  lands,  discovered  some  appearances  of  ?u'^"f"  *" 
silver  ore,  and  in  consequence  applied  for  a  lease  of  the  had  sub- 
mine,  to  which  they  gave  the  name  of  Wheal  Brothers  JJ^nown'to 

mine ;  and  that  Worth  accordingly  agreed  to  grant  to  the  Plaintifi; 

•n  7        -.^  *    T         11.  1  r   I        •       ^"t  ^^t**  the 

Robert  Malachy  and  his  copartners  a  lease  ol  the  mine  consent  of  the 

for  a  term  of  ten  years,  and  that  a  memorandum  of  ^^^^^  copart- 

•^  ners,  and  after 

agreement  dated  the  23d  oijune  1832,  was  prepared  and  fully  account- 

their  shares  of  the  profits  up  to  that  time,  sold  and  conveyed  the  mine  to  trustees 
for  a  joint  stock  company,  the  property  of  which  was  held  by  a  numerous  body  of 
proprietors  in  transferable  shares  passing  by  delivery  of  the  certificates,  and  had 
received  the  consideration  for  the  sale,  partly  in  money,  and  partly  in  shares  in  the 
joint  stock  company,  and  praying  that  the  Defendants  might,  at  the  Plaintiff's  elec- 
tion, either  account  to  the  Plaintiff  for  his  proportion  of  the  profits  derived  from  the 
sale,  or  out  of  the  shares  in  the  joint  stock  company  in  their  hands,  mi^ht  transfer 
to  him  such  a  number  of  shares  as  would  be  equivalent  to  the  interest  which  the 
Plaintiff  had  in  the  original  adventure:  Held  that  a  demurrer  will  not  lie  to  such  a 
bill  on  the  ground  that  the  other  copartners  in  the  original  adventure,  or  the 
'  trustees  or  shareholders  of  the  joint  stock  company  are  not  made  parties. 
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signed  by  Worth,  specifying  the  terms  and  conditions  on 
which  such  lease  was  to  be  granted:  That  afterwards 
in  pursuance  of  such  agreement,  a  lease  dated  the  29th 
of  September  1833  was  executed  by  JVopik  to  Bobert 
Malachy  and  his  copartners  for  ten  years,  upon  the 
terms  and  conditions  specified  in  the  agreement:  That 
Joseph  Malachy  was  interested  to  some,  though  the 
Plaintiff  had  been  unable  to  discover  to  what  extent,  in 
this  agreement  and  lease ;  but  that  it  was  alleged  by  the 
Defendants,  that  Joseph  Malachy  was  alone  interested 
therein,  and  that  the  name  of  Robert  Malachy  was  merely 
used  as  a  trustee  for  him :  That  subsequently  to  theagre&> 
ment,  the  Malachys  entered  into  possession  of  the  mine^ 
and  erected  buildings  and  machinery,  and  carried  on 
mining  operations  there  for  some  time :  That  in  the 
month  oi  April  1833,  they  endeavoured  to  induce  other 
persons  to  become  concerned  jointly  with  them  in  the 
mine;  and  with  that  view  proposed  to  divide  the  interest 
in  the  mine,  into  100  shares,  50  of  which,  being  ooe 
half  of  their  entire  interest,  they  proposed  to  sell  upon 
the  terms  stated  in  certain  resolutions  written  in  the 
cost-book  of  the  mine,  such  cost-book  being  a  book 
kept  by  the  Malachys^  in  which,  agreeably  to  the  usage 
in  the  management  of  Cornish  mines,  was  entered,  not 
only  an  account  of  the  current  expenditure  upon  the 
works,  but  also  a  record  of  all  material  transactions  re- 
lating to  the  mine,  and  especially  of  the  transfer  of  shares 
in  it,  and  which  contained  or  constituted  the  evidence 
of  the  title  of  the  shareholders. 


The  bill  then  set  out  such  several  resolutions,  which 
were  dated  the  2d  of  September  1833,  and  which  after 
reciting  the  lease  agreed  to  be  granted  by  Worthy  staled 
the  terms  on  which  the  undersigned  proprietors  of  the 
Wheal  Brothers  mine,  were  to  be  admitted  as  share- 
holders,   and   which   were   to   the   effect  that  Bobert 

Malady 
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Malady  had  agreed  to  dispose  of  one  moiety  of  his  18S6. 
interest  in  the  lease  and  mine,  by  dividing  such  moiety 
into  50  shares,  upon  each  of  which  the  several  sub- 
scribers were  to  make  advances  to  th^  extent  of  10/.  for 
the  purpose  of  raising  a  fund  for  working  the  mine; 
and  that  the  mine  should  thenceforward  be  carried  on 
under  the  management  of  the  two  MalacJys  at  a  fixed 
salary,  and  that  certain  sums  should  be  paid  to  them 
out  of  the  subscribed  fund,  in  consideration  of  the  out- 
lay they  had  already  incurred.  The  bill  then  stated  that 
the  cost-book  containing  the  entry  of  these  resolutions, 
was  kept  in  the  custody,  and  that  the  entry  was  made 
in  the  handwriting  of  the  Malachi/Sj  or  one  of  them ; 
that  the  Plaintifi*,  with  the  privity  and  consent  of  the 
MalackySf  and  in  pursuance  of  his  agreement  with  them, 
signed  the  resolutions  in  the  cost-book,  as  the  owner 
of  two  T^th  shares  in  the  mines ;  and  that  he  thereby 
became  a  partner  with  them  in  the  mining  speculation, 
to  the  extent  of  such  two  lii^th  shares;  and  that  other 
persons  also  took  shares  upon  the  same  terms,  and 
signed  the  resolutions  as  the  owners  of  the  respective 
number  of  shares  which  they  respectively  took ;  but  that 
the  number  of  shares  so  taken,  did  not  amount  to  nine- 
teen, and  that  the  Malachys^  or  one  of  them,  continued 
to  be  interested  in  the  remainder  of  the  mine.  The 
bill  then  stated  that  no  demand  was  ever  made  on  the 
Plaintiff  by  the  Malachysy  for  any  money  as  a  contri- 
bution towards  the  expenses  of  the  mine;  but  that  the 
Plaintiff,  being  an  iron  founder,  supplied  at  their  request, 
for  the  use  of  the  mine,  pumps  and  iron  work,  to  the 
full  amount  of  any  csdls  that  became  due,  or  could  have 
been  made  upon  him  in  respect  of  his  shares  under  the 
aforesaid  resolutions,  and  that  no  payment  had  been 
made  to  the  Plaintiff  for  the  articles  so  supplied,  it  being 
understood  that  the  price  thereof  was  to  be  retained,  or 
applied  towards  satisfaction  of  what  might  be  payable 
from  time  to  time,  on  account  of  such  calls :  That  the 
Vol.  I.  P  p  Malachys^ 
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Malachysi  by  letters  and  documents,  and  otherwise,  oni- 
formly  stated  and  admitted  that  the  Plaintiff  bad  tnken 
and  was  entitled  to  two  yii^th  shares,  and  was  to  that 

• 

extent  a  shareholder  and  copartner  with  them  in  the 
mining  concern :  That,  under  the  circumstances  afore- 
said, the  Malachy s  had  the  exclusive  management  of  the 
mine,  and  obtained  therefrom  considerable  quantities  of 
silver  and  other  ores,  which  they  sold,  and  which,  alter 
paying  all  the  costs  and  the  dues  reserved  by  the  lease, 
yielded  a  large  profit,  the  whole  of  which  had  been 
received  by  the  Malachys ;  but  that  though  the  PlaintifT 
was  entitled  to  two  T^^th  parts  of  such  profit  they  bad 
never  accounted  to  the  Plaintiff  for  the  same. 


The  bill  then  stated,  as  an  allegation  of  the  Defendants, 
that  by  some  deed  executed  in  Jtdy  18S4,  Robert  Ma- 
lachy assigned  the  mine  and  premises  for  the  residue  of 
the  term  of  ten  years,  and  all  the  interest  comprised  in 
the  lease,  to  Joseph  Malachy^  his  executors,  adminis- 
trators, and  assigns ;  and  that  by  an  indenture  dated  the 
6th  of  March  1835,  William  Worth  granted  a  reversion- 
ary lease  of  the  mine  and  premises  to  Joseph  Maladq 
and  his  partners,  their  executors,  administrators,  and 
assigns,  for  a  term  of  ten  years,  to  commence  from  the 
expiration  of  the  existing  lease;  and  the  Plaintiff  charged 
that  Robert  Malachy  was  a  trustee  for  the  Plaintiff  of 
two  T^i^th  parts  of  the  legal  estate  in  the  mine  for  the 
term  of  ten  years,  and  that  Joseph  Malady  became  by 
reason  of  such  transactions,  a  trustee  of  such  two  i^^ 
parts  in  the  mine  during  the  terms  comprised  in  the 
current  and  reversionary  leases,  subject  to  the  torms  of 
the  resolutions  of  the  2d  of  September  1 833. 


The  bill  then  stated,  that  in  July  1835,  Joseph  Ma- 
lachy,  with  the  privity  of  Robert  Malachy^  agreed  to 
sell  the  entirety  of  the  mine,  including  the  Plaintiff's 
shares  therein,  to  Blotmt^  Harrison,  and  Heathom  for 

100,000^, 
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IOO9OOO/.9  or  some  other  large  sum,  for  tbe  purpose  of  18S6. 
forming  an  extended  company  for  working  sucb  mine, 
under  the  name  of  the  fV/teal  Brothers  Mining  Com- 
pany; and  that  it  was  agreed  that  the  mine  should  be 
divided  into  5000  shares  of  the  value  of  20/.  each,  for 
which  certificates  should  be  issued,  signed  by  the 
trustees  or  directors  of  the  proposed  company,  such 
shares  to  be  transferable  by  delivery  of  the  certificates ; 
and  that  such  sum  of  100,000/.  should  be  paid  to 
Joseph  Malachy^  one  half  in  money,  and  the  other  half 
in  shares^  and  that  2500  of  such  shares  should  accord- 
ingly be  issued  to  him  in  satisfaction  of  a  moiety  of  the 
purchase-money,  and  that  in  respect  of  such  shares  he 
should  be  a  partner  in  the  mining  concern,  with  power, 
however,  to  transfer  and  dispose  of  them  or  to  purchase 
odier  shares  at  his  pleasure. 

The  bill  next  stated,  as  an  allegation  of  the  Defend- 
ants, that  by  an  indenture  dated  tbe  28th  of  Jtdy  18S5, 
Joseph  Malachy^  in  pursuance  of  the  agreement,  and 
for  the  considerations  therein  mentioned,  granted,  bar- 
gained, sold,  aliened,  transferred,  and  set  over  unto 
Blount^  Harrison^  and  Heathom^  their  executors,  &c. 
the  mine  and  premises  comprised  in  the  several  leases 
of  tbe  29th  of  September  1833  and  the  6th  of  March 
]  835,  with  all  the  powers,  rights,  and  privileges  thereto 
annexed,  and  all  the  works  and  machinery  thereupon, 
daring  the  residue  of  the  said  two  terms;  and  that  it 
was  further  alleged,  that  by  a  deed  poll  of  even  date 
therewith,  Blount^  Harrison^  and  Heathom  declared 
that  they  held  all  the  property  so  conveyed  to  them  m 
trust  for  themselves  and  the  persons  who  then  were  or 
thereafter  should  be  copartners  or  shareholders  in  the 
Wheal  Brothers  Mining  Company,  and  as  part  of  the 
property  of  such  con^pany. 

P  p  2  The 
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1836.  The  bill  further  stated,  that  the  Malachys  had  by 

means  of  the  aforesaid  indentures  or  otherwise,  assigned 
the  whole  of  the  legal  estate  in  the  mine  for  the  residae 
of  the  said  terms  to  Blountj  Harrison^  and  Heathom^ 
their  executors,  &€•,  and  that  the  same  bad  become 
vested  in  them  upon  trust  for  themselves  and  the  other 
persons  interested  in  the  5000  shares  into  which  the 
mining  concern  had  been  agreed  to  be  divided;  and 
that  a  company  had  been  formed  of  the  persons  80 
interested,  upon  terms  similar  to  those  contained  in  the 
resolutions  of  the  2d  of  September  XSSS ;  and  that  the 
Defendants,  in  the  month  of  Jtdy  1835,  delivered  op 
possession  of  the  mine  and  premises  to  the  trostees, 
who  had  ever  since  been  and  now  were  in  possessioo, 
and  had  continued  to  work  the  same  for  tlie  benefit  of 
the  company :  That  the  trustees,  in  pursuance  of  the 
agreement,  had  paid  to  Joseph  Mcdachy  a  large  sum 
of  money  as  the  consideration  for  the  assignment  of  the 
mine,  and  they  had  also  issued  for  his  use  2500  shares 
in  the  mining  concern,  and  that  2500  certificiles 
for  the  same,  properly  signed,  and  each  represeatiog 
one  5000th  part  of  the  mine,  and  being  his  evidence  of 
title  thereto,  were  delivered  to  him,  and  that  he  became 
entitled  thereto. 

The  bill  further  stated,  that  the  agreement  between 
the  Defendants  and  the  trustees,  and  tlie  sale  and  as- 
signment of  the  mine,  were  made  without  the  consent 
or  privity  of  the  Plaintiff,  who  was  not  informed  or 
consulted  therein,  but  that  all  the  other  persons  who 
were  entitled  to  any  shares  or  interest  in  such  mine 
consented  to  and  concurred  in  such  agreement,  sale^ 
and  assignment ;  and  that  Joseph  Malachjf  bad  duly 
accounted  to  all  such  other  persons  for  their  respective 
proportions  of  the  profits,  produce,  and  benefit  ob- 
tained thereby,  and  also  for  their,  respective  shares  of 
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the  profits  of  the  mine  up  to  the  time  when  the  same 
was  delivered  up  to  the  trustees;  and  such  other  persons 
were  not  entitled  to  make,  and  did  not  make  any 
claims,  and  were  not  subject  to  any  liabilities  in  re- 
spect of  such  agreement,  sale  and  assignment  of  the 
profits  and  working  of  the  mine  up  to  the  time  when 
the  same  was  so  delivered  up. 


1836. 


Mars 
MALAcnr. 


The  bill,  after  stating  that  it  was  alleged  that  before 
or  at  the  time  of  the  agreement,  the  trustees  and  the 
other  persons  interested  in  the  mining  company  had 
no  notice  of  the  PlaintiiF's  right  or  claim  to  the  two 
T^^th  shares,  went  on  to  charge  that  since  the  shares 
in  the  Wheal  Brothers  Mining  Company  were  issued  to 
or  vested  in  Joseph  Malachy  and  the  certificates  de- 
livered to  him,  he  had  sold  some  of  such  shares  for 
large  prices,  and  he  had  also,  as  was  alleged,  bought 
acme  other  shares  therein,  and  was  now  the  owner  of 
2500  TT^th  shares,  or  some  very  large  number  of 
shares,  and  at  all  events  greatly  exceeding  100  shares,  in 
the  said  mining  concern,  and  of  a  corresponding  num- 
ber of  certificates,  and  he  was  able  to  transfer  to  the 
PlaintiflT  such  part  of  the  mine  as  was  equal  to  the 
Plaintiff's  two  -jhith  shares,  that  is  to  say,  100  of  such 
5000  shares,  and  to  deliver  over  to  him  the  certificates 
of  such  shares. 


The  bill  further  charged,  that  the  Plaintiff  was  entided 
to  a  discovery  from  Joseph  Malachy  of  his  dealings 
and  transactions  with  respect  to  the  mine  and  pre- 
mises, and  the  shares  thereof,  and  of  the  terms  on 
which  and  the  times  when  he  had  sold  and  assigned  the 
same,  and  also  to  adopt  or  reject  such  respective  sales,. 
or  any  of  them ;  and  that  if  he  should  adopt  the  sale 
of  the  mine  and  premises,  then  he  would  be  entitled 
to  receive  from  Joseph  Malachy  two  i^oth  parts  of  all 
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1836.  sums  paid  to  the  Defendant  for  the  sale  of  the  entirety 
of  the  mine  and  premises ;  and  if  any  part  of  the  price 
had  been  paid  in  shares,  then  he  would  be  entitled  to 
have  the  like  proportion  of  such  shares  transferred  to 
him,  and  to  have  the  certificates  thereof  delivered  to 
him  by  the  said  Defendant ;  and  if  any  of  such  shares 
had  been  sold  by  the  Defendant  at  a  profit,  the  Plaintiff 
would  be  entitled  to  a  share  of  such  profit,  and  woald 
also  be  entitled  in  respect  of  the  shares  which  he  shoold 
so  receive,  to  be  paid  by  the  Defendant  such  sums  as 
the  Defendant  had  received  or  should  receive  on  ac- 
count of  the  mine,  and  as  should  be  incident  to  sock 
shares. 

.  The  bill  further  charged,  that  in  case  the  Plaintiff 
should  elect  not  to  adopt  such  contract  for  the  sale  of 
the  mine,  he  would  then  be  entitled  as  against  the  De- 
fendants, and  without  interfering  with  the  rights  or 
interests  of  the  trustees  or  of  the  other  parties  in- 
terested in  the  mining  company,  which  he  was  not 
desirous  of  interfering  with,  to  have  out  of  the  interest 
which  Joseph  Malacky  had  in  the  mine  and  prenuseS) 
two  -riirth  parts  of  such  mine^  or  so  many  of  the  5000 
shares  therein  as  would  be  equal  to  two  T^h  parts  of  the 
whole  interest,  that  is  to  say,  100  of  such  shares,  toge- 
ther with  the  profits  which  had  accrued  or  might  aocnie 
due  thereupon,  the  Plaintiff  being  willing  to  allow  the 
Defendant  any  sum  he  might  have  paid  in  respect  of 
such  100  shares ;  and  that  if  for  any  reason  Josie^ 
Malachy  should  be  unable  to  assign  100  of  such  shares 
to  the  Plaintiff,  then  that  he  ought  to  account  for  the 
value  thereof. 

The  bill  further  charged,  that  the  alleged  assignment 
of  the  lease  and  premises  by  Bjobert  Malady  to  Josefk 
Malacfy  was  made  without  the  Plaintiff's  knowledge 
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or  consent,  and  was  a  breach  of  trustp  on  tiie  part  of 
Robert  Malachy ;  that  Robert  Mcdachy  was  entitled  to 
some  considerable  interest  in  the  mine  and  premiseSy 
and  in  the  mining  company,  and  was  able  out  of  such 
interest  to  make  good  the  Plaintiff's  claim  to  two  xiuth 
parts  of  the  mine,  and  of  the  rents  and  profits  thereof 
and  that,  if  necessary,  he  ought  to  make  good  the 
same  to  the  Plaintiff:  that  tlie  Plaintiff  had  applied  to 
the  Defendants  to  account  to  him  for  his  share  of  the 
profits  of  the  mine  up  to  the  time  of  the  sale  thereof^ 
and  to  account  to  him  in  respect  of  the  sale,  and  to 
pay  and  transfer  to  him  such  monies  or  shares  as  he 
was  in  manner  aforesaid  entitled  to;  which,  however, 
the  Defendants  refused  to  do. 


1836. 


The  bill  then  specifically  charged,  that  no  other 
persons  except  the  Plaintiff  and  Defendants  were  in- 
terested in  the  matters  in  question  in  this  suit,  and 
went  on  to  state  and  traverse  divers  pretences  alleged 
to  be  set  up  by  the  Defendants  by  way  of  defence.  It 
also  charged  that  the  Defendants,  their  solicitors  or 
agents,  had  written,  sent,  and  received  divers  letters, 
&C.  relating  to  the  aforesaid  transactions,  to  and  from 
each  other,  and  the  trustees,  and  various  other  per- 
sons; and  that  the  Defendants,  or  their  solicitors  or 
agents,  or  some  other  persons,  had  in  their  custody 
or  power  such  letters,  &c.,  and  also  the  indentures 
of  lease  of  the  29th  of  September  1833,  and  6th  of 
March  1835,  and  the  cost  book,  and  various  deeds, 
documents,  books  of  account,  certificates,  &c.  re- 
lating to  the  mine,  and  the  transactions  aforesaid,  and 
whereby,  in  particular,  it  would  appear  that  the  Plain- 
tiff was  well  entitled  to  such  shares  as  aforesaid,  and 
that  he  had  not  relinquished  the  same,  and  that  no 
person  but  the  Plaintiff  and  the  Defendants  were  in- 
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the  Defendants  ought  to  produce  the  same. 

The  bill  prayed,  among  other  things,  that  it  might 
be  declared  that  the  Plaintiff  was  entitled  in  equity  as 
against  the  Defendants  to  two  T^T>th  parts  of  the  mine, 
for  the  term  created  by  the  indenture  of  the  fi9th  of 
Sepiember  1833,  and  for  such  further  term  as  bad  been 
granted  to  either  of  the  Defendants  therein,  and  to  the 
like  proportion  of  the  produce  and  profits  thereof;  and 
that  the  Defendants  might  account  to  the  Plaintiff  for 
two  liijitb  parts  of  the  profits  and  produce  of  the  mine 
up  to  the  time  when  they  delivered  up  the  possession 
thereof,  and  pay  what  should  be  found  due  on  such 
account:  that  it  might  be  declared,  that  the  Plaintiff 
was  entitled  to  adopt  or  reject  the  sale  of  the  mine  and 
premises;  and  if  he  should  adopt  the  same,  to  be  paid 
by  the  Defendants  two  lii^th  parts  of  the  consideration 
given  for  the  entirety  of  the  mine  with  interest  thereon ; 
or  if  he  should  not  adopt  the  same,  then  to  have  trans- 
ferred to  him  by  the  Defendants,  or  by  the  Defendant 
Joseph  Malachy^  out  of  their  or  his  interest  in  the  mine, 
such  a  number  of  shares  as  would  be  equal  to  twoxov^ 
original  shares,  that  is  to  say,  100  of  the  said  5000 
shares,  together  with  100  of  such  certificates;  and  if 
any  part  of  the  aforesaid  consideration  had  been  paid  in 
shares,  and  such  shares  had  been  sold,  that  the  Plaintifl^ 
if  he  should  elect  to  adopt  such  sale,  might  have  the  like 
proportion  of  such  shares  as  remained  unsold  trans- 
ferred, and  the  certificates  for  the  same  delivered  to 
him,  and  the  like  proportion  of  the  produce  of  such 
as  had  been  sold  paid  to  him  by  the  Defendant  Joseph 
Malady. 

The  Defendant  Joseph  Malachy  demurred  to  the  bill 
for  want  of  parlies,  on  the  ground  that  the  trtistees, 
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persons  whom  the  bill  stated  to  be  interested  as  copart- 
ners or  shareholders   in  the   Wheal  Brothers  Mining 
Company,  were  necessary  parties,  and  ought  to  have 
been  brought  before  the  Court* 

The  Vice-Chancel  lor  made  an  order  allowing  the 
demurrer,  but  gave  the  Plaintiff  the  usual  leave  to 
amend ;  and  the  Plaintiff  now  appealed  agains(  that 
order. 

Mr.  Jacob  and  Mr.  Teed^  for  the  appeal,  submitted, 
that  upon  the  bill,  as  framed,  no  relief  was  sought  against 
the  trustees  of  the  new  mining  company,  who  were  en- 
tirely innocent  of  the  fraud  which  had  been  practised 
on  the  Plaintiff  by  the  MalachySf  and  who  now  held 
the  legal  estate  in  the  mine  by  virtue  of  the  assignment 
from  the  Malachys.  Neither  was  any  relief  sought, 
which  could  by  possibility  afiect  the  general  body  of 
the  shareholders,  in  whom  the  whole  of  the  equitable 
interest  in  the  mine  had  become  vested.  The  bill 
sought  merely  to  make  good  the  Plaintiff's  equity 
against  the  two  Malachj/Sj  either  out  of  the  purchase 
money  which  tliey  had  received  from  the  transaction, 
or  out  of  that  portion  of  interest  in  the  mine  which  they 
still  retained  in  their  hands;  and  no  person  but  the 
MalachySf  therefore,  was  a  necessary  party  to  tl)e  suit. 
The  interests  of  the  original  copartners  in  the  Wheal 
Brothers  mine  were  disposed  of  by  the  charge  that  the 
Defendants  had  fully  satisfied  all  their  claims;  and  under 
those  circumstances  the  case  was  not  distinguishable 
from  Brown  v.  De  Tasiet  (a),  in  which  it  was  decided, 
that  in  prosecuting  a  claim  against  a  specific  portion  of 
a  fund  to  which  the  Plaintiff  was  entitled  by  virtue  of  an 
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agreement  with  the  owner  of  that  specific  portioD,  it 
was  not  necessary  to  have  before  the  Court  as  parties 
the  individuals  interested  in  the  rest  of  the  fund.  That 
case»  indeed,  was  stronger  than  the  present ;  for  there 
the  Plaintiff's  claim  originated  in  a  sub-contract  with 
one  of  three  copartners  in  trade  for  a  moietj  of  that 
copartner's  share,  and  it  was  difficult  to  see  bow  an 
account  of  the  profits  of  that  share  could  be  eflectually 
or  satisfactorily  taken  in  the  absence  of  the  other  co- 
partners ;  and  certainly,  if  taken,  such  an  account  woqU 
not  exempt  the  Defendant  from  liability  to  account 
over  again  upon  a  bill  by  either  of  his  copartners.  To 
require  that  in  a  suit,  having  the  very  limited  and 
definite  object  stated  in  this  bill,  all  the  persons  who 
might  be  interested  in  the  due  administration  of  this 
extensive  company,  or  in  a  general  account  of  the  profits 
of  the  mine,  should  be  brought  before  the  Court  as 
parties,  would  not  only  be  an  intolerable  hardship  on 
the  Plaintiff,  but  would  virtually  amount  to  a  denial  of 
justice. 

Mr.  Wigram  and  Mr.  Bethell,  in  support  of  the  de- 
murrer. 

It  is  said  that  it  would  be  a  great  hardship  upon  the 
Plaintiff,  to  oblige  him  to  make  parties  all  the  persons 
whom  the  demurrer  shews  to  be  necessary  parties;  but 
it  is  at  least  an  equal  hardship  upon  the  MalachySj  that 
every  one  of  those  persons,  in  consequence  of  their  not 
being  made  parties,  should  be  able  to  institute  a  salt 
against  them  relative  to  the  matters  in  question.  This 
case  does  not  resemble  Brown  v.  De  Tastet  {a\  which 
was  the  case  of  a  sub-contract  by  which  one  of  the 
copartners  in  a  subsisting  partnership  subsequently 
admitted  a  stranger  to  a  participation  in  the  profits  of 
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ginally  copartners  with  the  Plaintiff,  and  bad  co-ordinate 
rights  with  liim.   The  present  bill  is  filed  simply  for  the 
purpose  of  establishing  the  Plaintiff's  original  rights 
and  interests  in  the  mine»  and  it  keeps  the  question  stiU 
open  as  against  the  trustees  and  proprietors  of  the  new 
concern.     The  Plaintiff  states  that  he  had  an  original 
equitable  interest  in  the  land  and  mine;  and  he  does  not 
any  where  allege  that  it  is  gone.     He  cannot  partially 
adopt  and  partially  reject  the  acts  which  have  been  done 
by  the  Malachys:  but  whether  he  adopts  or  rejects  those 
acts,  he  will  still  have  an  interest  in  the  mine.     The 
legal  estate  was  at  first  vested  in  one  of  the  Malachys  g 
but  he  afterwards  departed  with  it  by  assigning  it  to 
his  brother,  who  has  since  assigned  it  to  the  trustees. 
JPrimA  Jade  all  the  holders  of  original  shares  in  the 
mine  should  be  parties.     The  Plaintiff  must  make  his 
election  either  to  adopt  altogether,  or  reject  altogether, 
the  acts  which  the  Malachys  have  done.     It  may  be  ad- 
mitted, however,  for  the  purpose  of  the  argument,  that 
be  would  be  entitled  to  have  an  account  taken  in  order 
to  ascertain  which  would  be  most  for  his  own  benefit. 
What  the  Plaintiff  calls  a  discovery  is,  in  fact,  an  ac- 
count; but  that  account  will  only  enable  him  to  make  his 
election,  and  not  to  procure  payment,  and  it  will  not 
prevent  other  suits  from  being  hereafter  instituted  both 
for  account  and  payment. 

In  a  case  before  Sir  «7.  Leach  at  the  Rolls,  an  ac- 
count had  been  actually  settled,  and  a  release  had 
been  taken :  a  bill  was  afterwards  filed  to  have  the  ac- 
count taken  and  the  release  set  aside,  and  it  was  held 
that  other  parties  were  not  precluded  from  claiming 
their  shares.  That  will  be  the  case  here,  if  on  taking 
the  account  for  which  the  Plaintiff  in  effect  prays,  the 
balances  due  to  the  other  parties  interested  shall  appear 
to  differ  from  what  they  were  supposed  to  be  when  the 

accounts 


572  CASES  IN  CHANCERY. 

18S6.  accounts  wiih  them  were  settled.  In  order  to  give  effect 
to  equitable  interests,  the  Court  always  requires  the 
person  having  the  legal  title  to  be  a  party  to  the  salt, 
that  the  legal  estate  may  be  bound ;  as  in  the  ooe  of 
the  assignment  of  a  bond,  the  original  obligee  is  neces- 
sarily brought  before  the  Court.  Besides,  it  appears 
from  the  statements  in  the  bill,  that  the  leases  and  title 
deeds  of  the  mine,  together  with  the  cost  book  and 
account  books  upon  which  the  Piaindff  relies  as  evi- 
dence of  his  title,  are  in  the  custody  of  the  trustees  of 
the  new  company,  and  the  Plaintiff  has  no  right  to  call 
upon  the  Defendants  to  produce  those  documents,  or 
require  their  production  by  the  trustees,  without  girtng 
to  the  latter  as  parties  on  the  record  an  opportunity  of 
protecting  themselves  and  the  company  whom  they  re- 
present against  such  discovery. 

The  Plaintiff  nowhere  distinctly  states,  that  the  shares 
actually  became  transferable  by  delivery  of  the -certifi- 
cates ;  he  merely  states  that  the  certificates  are  the  efi* 
dence  of  title ;  but  so  also  are  title  deeds,  and  yet  a  d^ 
livery  of  them  passes  no  estate.  The  all^ation  as  to  die 
effect  of  the  delivery  of  the  certificates,  does  not  relieve 
the  Plaintiff  from  tlie  necessity  of  making  those  persons 
parties  who  hold,  under  transfers  from  the  Maladyii 
the  interest  to  which  he  claims  to  be  entitled.  These 
persons  are  necessary  parties,  unless  the  Plaintiff  shall 
make  an  absolute  confirmation  of  their  interests. 

[The  Lord  Chancellor.  Suppose  the  bill  all^ 
the  ordinary  case  of  a  joint  stock  company,  and  that 
the  shares  are  transferable  by  the  delivery  of  th6  scrip 
receipts,  and  that  the  holder  therefore  has  a  right  to 
sell  the  shares  in  his  possession,  and  that  he  has  sold 
them,  and  that  the  seller  refuses  to  complete  the  sale^ 
and  the  bill  is  filed  to  compel  a  specific  performance  of 
the  contract  for  purchase;   the  question  will  then  be, 
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whether  A*  or  B,  is  entitled  to  a  certain  share  or  certain 
shares.  Are  the  company,  (if  a  corporation),  or  the 
trustees,  necessary  parties  to  such  a  bill  ?  Has  not  the 
Plaintiff  in  the  present  instance  so  stated  his  case,  as  to 
shew  tliat  the  contest  is  between  himself  and  the  Afiz- 
lachys  as  to  certain  shares  ?  ] 
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The  Plaintiff  says  he  has  an  interest  previous  and  pa* 
ramount  to  the  interests  of  the  subsequent  shareholders, 
and  that  Joseph  Malachy  was  only  a  trustee  for  him,  and 
then  further,  he  claims  a  portion  of  the  fruits  of  the 
transaction  by  which  Malachy  has  parted  with  the 
property;  but  the  Plaintiff  cannot  sustain  such  a  claim 
without  an  absolute  confirmation  of  that  transaction. 
It  may  be  admitted,  that  in  the  case  put  by  your  Lord- 
ship, the  company  or  the  trustees,  would  not  be  ne- 
cessary parties.  Ddoret  v.  Rothschild  (a)  proves  that 
proposition ;  but  this  case  is  different,  because  here  the 
Court  has  to  protect  the  interests  of  the  company  from 
the  future  attacks  of  the  Plaintiff,  who  has  by  his  bill 
alleged  matters,  which  if  true,  may  hereafter  enable 
him  materially  to  affect  the  company.  The  Plaintiff 
might  institute  a  suit  in  the  stannary  courts  of  Com' 
"mall  againt  the  company,  claiming  upon  the  entries  in 
the  cost  book  to  be  entided  to  those  very  shares ;  and  if 
be  succeeded,  he  would  get  back  an  integral  portion  of  the 
mine.  His  original  shares  are  evidenced  by  the  cost  book, 
which  is  the  usual  evidence  of  shares  in  Cornish  mines. 
The  Plaintiff  claims,  under  an  agreement,  an  interest 
which  is  complicated  with  other  rights  and  interests. 
He  says  his  right  to  the  original  shares  entitles  him 
to  a  proportionate  number  of  shares  in  tlie  new  con- 
cern, and  to  a  proportionate  share  of  the  profits  of  the 
mine;  and  if  Malachy  has  not  in  point  of  fact  received 
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those  profits,  the  Plaintiff  will  be  entitled,  if  he  estab- 
lishes his  case,  to  claim  those  profits  against  the  com- 
pany.     The  bill,  it  is  said,  does  not  now  require  anj 
account  firom  the  company ;  but  it  does  not  exonerate 
the  company  from  liability  to  account ;   and  unless  it 
does  this,  and  confirms   the  company's  title,  the  com- 
pany,  including  all  the  shareholders,  whose  interests 
would  be  materially  affected  by  it,  as  well  as  the  trus- 
tees, are  of  course  necessary  parties. 


Jwuf  85.  The  Lord  Chancellor. 

I  do  not  concur  in  the  view  which  the  Vice-Chan- 
cellor  took  of  the  particular  allegations  in  this  bill.  The 
question  is  not  so  much  a  question  of  law  as  of  fiict; 
namely,  whether  the  bill  contains  the  necessary  allegs- 
tions.  The  demurrer  must  be  judged  by  the  allegatioos 
in  the  bilL 

If  the  parties  whom  the  demurrer  asserts  to  be  neces- 
sary parties,  should,  in  the  present  stage  of  the  causei  be 
held  to  be  unnecessary,  the  consequence  may  certainly 
be,  that  when  the  answer  comes  in  they  may  appear  to 
be  necessary.  But  it  is  more  convenient  to  err  by  not 
making  them  parties  at  pr^ent,  than  to  make  them 
parties  now,  and  for  the  Plaintiff  to  sustain  the  expense 
hereafter  of  dismissing  the  bill  against  them  because 
they  appear  to  be  unnecessary. 


The  outline  of  the  case  made  by  the  Plaintiff  is,  that 
the  two  Defendants,  or  one  of  them,  having  obtained  a 
lease  of  the  mine  in  question,  the  Plaintiff  acqiured 
certain  shares  in  the  mine  worked  under  that  leasei 
and  that  the  Defendants,  without  notice  to  the  Pkintiff, 
or  providing  for  his  interest,  afterwards  agreed  to  adl 

the 
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the  whole  interest  under  the  lease,  receiving  payment  of 
the  price  partly  in  money,  and  partly  in  shares  in  the 
new  mining  company  which  was  then  formed;  or— -to 
state  the  transaction  in  another  way,  —  that  the  Defend- 
ants sold  only  a  portion  of  their  interest,  and,  in  effect, 
reserved  to  themselves  a  moiety  of  their  interest  in  the 
lease  and  mine.  The  bill  alleges,  that  all  this  was  done 
without  the  privity  or  concurrence  of  the  Plaintiff,  and 
that  the  purchase  money  was  received  by  the  Defend* 
ants;  and  the  Plaintiff  alleges  that  bis  object  is,  as 
against  the  Defendants,  either  to  have  the  money,  as 
far  as  it  goeSf  or  otherwise  to  have  a  sufficient  number 
of  the  shares  which  were  reserved  to  the  Defendants, 
transferred  to  him. 


1836. 


Mabb 

V, 

Malachy. 


Now,  there  is  no  doubt,  that  if  the  Plaintiff  has  pro- 
perly alleged  his  case  in  his  bill,  he  is  entitled  to  have  it 
discussed  without  making  the  new  adventurers  parties, 
because  he  seeks  nothing  as  against  them.  It  was  ad- 
mitted at  the  bar,  that  if  the  shares  are  transferable  by 
delivery,  and  a  question  arises  with  respect  to  the  party 
who  is  entitled  to  particular  shares,  that  question  may 
be  litigated  without  making  the  trustees  of  the  property 
or  the  other  adventurers  parties. 


Two  objections  appear  to  have  been  made  before  the 
Vice-Chancellor,  and  they  are  both  noticed  in  his  judg- 
ment A  third  has  been  made  here;  so  that  three 
objections  have  been  discussed  before  me.  The  first  is, 
that  the  trustees  of  the  new  mining  concern  should  be 
parties.  The  second  is,  that  the  interests  of  the  original 
shareholders  may  be  affected  by  the  decree  in  this  suit, 
and  that  they  ought  therefore  to  be  made  parties.  The 
third  is,  that  the  whole  of  the  adventurers  or  share- 
holders in  that  new  concern  ought  also  to  be  joined  as 
parties.     It  is  said  that  the  result  of  this  suit  might  be, 

that 
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that  although  the  contest  was  in  form  n  contest  between 
A.  and  B,^  it  would  appear  by  the  adjudication  that 
one  of  them  was  entitled  to  make  a  demand  upon 
another  party,  and  that  that  other  party  should  be 
before  the  Court  in  the  suit  between  yi.  and  B.  Bot 
that  objection,  it  is  obvious,  might  arise  in  almost  every 
case.  Suppose  the  case  of  stock  standing  in  the  books 
of  the  bank  of  England^  and  in  a  suit  to  which  the  bank 
were  not  parties,  the  right  to  that  stock  were  established 
to  be  in  a  particular  person,  the  bank  would  not  be 
necessary  parties,  merely  because  that  person  might  be 
obliged  to  institute  a  suit  against  the  bank  to  recover 
the  dividends  to  which  his  right  bad  been  established  in 
the  former  suit. 


With  respect  to  the  argument  upon  the  production 
of  deeds,  which  seems  to  h^ve  struck  the  mind  of  the 
Vice-Chancellor,  and  which  was  also  urged  on  the  ap- 
peal, it  frequently  happens  in  a  contest  between  i. 
and  jB.  that  the  Plaintiff  claims  to  see  a  particular  book, 
to  which  claim  the  Defendant  replies  by  saying  that  be 
holds  the  book  as  the  property  of  some  one  else;  that 
it  is  not  his  to  produce,  and  that  the  production  of  it 
may  affect  the  interests  of  third  parties.  If  it  does  appear 
that  the  book  is  the  property  of  a  third  person,  that  maj 
furnish  an  answer  to  the  demand ;  but  the  proposition 
cannot  be  laid  down,  that  you  must  make  persons 
parties  to  a  suit  who  may  be  entitled  to  a  document  tbe 
production  of  which  may  be  important  to  the  question 
between  the  Plaintiff  and  Defendant 

I  do  not  conceive,  therefore,  that  the  trustees  are 
necessary  parties  to  a  suit,  the  object  of  which  is  to 
have  it  decided  to  whom  certain  shares  in  this  min^ 
belong* 


Then 
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Then  as  to  the  necessity  of  making  the  persons  who 
have  the  original  interest  and  the  new  adventurers 
parties.  [His  Lordship  here  read  the  statements  in 
the  early  part  of  the  bill.]  There  is  here  a  distinct 
allegation  that  the  2500  shares  were  to  be  held  under 
the  title  of  the  certificates,  nnd  be  transferable  by  the 
delivery  of  the  certificates.  It  is  then  stated  that  the 
original  adventurers  "  consented  to  and  concurred  in 
such  assignment/'  and  '^  such  other  persons  are  not  en- 
titled to  make  and  do  not  make  any  claim,"  &c.  That 
statement  may  be  considered  as  amounting  to  this; 
namely,  that  although  other  persons  were  interested  in 
the  mine  prior  to  the  sale  by  the  Malachys^  yet  that 
their  interests  have  now  been  disposed  of.  The  Vice- 
Chancellor  does  not  seem  to  have  considered  that  as  an 
objection,  for  it  is  not  alluded  to  in  his  judgment. 
Nothing  is  more  common  than  to  dispose  of  a  person 
who  originally  had  an  interest,  by  an  allegation  such  as 
the  one  I  have  just  mentioned.  As  for  instance,  where 
in  order  to  prevent  the  necessity  of  making  an  executor 
a  party,  it  is  alleged  that  he  has  accounted  for  all  his 
receipts. 


1886. 
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The  bill  then  states  that  it  is  alleged  that  the  trustees 
had  no  notice  of  the  Plaintiff's  right  or  claim  to  the 
two  T^th  original  shares  in  the  mine,  and  that  the  De- 
fendant, Joseph  Malnchy^  is  able  to  transfer  to  the 
Plaintiff  such  part  of  the  mine  as  is  equal  to  the  Plain- 
tiff's two-rivth  original  shares;  that  is  to  say,  100  of  the 
5000  shares  in  the  new  concern,  and  to  deliver  to  him 
the  corresponding  certificates.  That  is  evidently  a  suffi- 
cient allegation  that  the  Defendant  has,  in  his  own  right, 
and  unaffected  by  the  claims  of  others,  the  subject  mat- 
ter to  which  the  Plaintiff  here  asserts  his  title;  and  thus 
tbe  case  is  brought  within  the  rule  admitted  by  Mr. 
JBethell;  namely,  that  the  litigation  with  respect  to  the 

Vol.  I.  Q  q  title 
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title  to  a  share  may  proceed  without  bringing  forward 
the   other   adventurers,    the  contest   not  aSecting  the 
t>,  corpus  of  the  property,  and  the  shares  being  transferable 

ALACHY*     i^y  delivery  of  the  certificates. 

The  bill  then  puts  alternatively  the  Plaintiff's  right  of 
electing  either  to  adopt  or  reject  the  terms  of  the  agree- 
ment into  which  Joseph  Malachy  Has  entered  with  tlie 
trustees  of  the  new  company.  The  statement  in  the  bill 
upon  that  head  is,  not  that  the  Plaintiff  reserves  to  him- 
self generally  the  right  of  disputing  the  sale,  but  merely 
that  he  reserves  to  himself  that  right  against  the  two 
Malachys^  who  are  brought  here  as  Defendants,  and  by 
whom  the  sale  was  made  in  fraud  of  the  Plaintiff's 
rights.  The  allegation  therefore  amounts  to  this;  — 
"  if,  as  between  you  and  me,  the  transaction  is  adfan- 
tageous,  I  have  a  right  to  claim  a  corresponding  share 
of  the  profits  and  purchase-money  which  you  have  re- 
ceived in  respect  of  it :  if  not,  you  had  no  right  to  con- 
vert my  shares  into  money ;  and,  lam  entitled  to  have, 
out  of  the  shares  in  the  mine  now  vested  in  you,  a 
transfer  of  such  a  number  as  will  be  equivalent  to  the 
amount  of  my  interest  in  the  original  adventure."  The 
plain  effect  of  the  whole  passage  in  which  this  right  of 
election  is  charged,  is  to  direct  the  claim  of  the  Plaintiff) 
not  against  the  corpus  of  the  property,  but  exclusively 
against  that  portion  of  it  which  was  received  in  money 
by  the  Malachys^  or  which  is  still  remaining  in  theffi 
in  the  form  of  shares. 

It  is  said  that  the  Plaintiff  must  bind  himself  to  the 
election  he  may  make.  What  conditions  the  Court 
may  hereafter  impose  upon  him  is  another  matter;  but 
all  he  can  allege  in  his  bill  is  his  right  to  elect,  and  to 
take  either  of  the  things  which  he  claims :  there  cannot 
be  a  more  distinct  allegation  that  the  subject  matter  for 

which 
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which  he  is  suing,  is  that  in  which  the  Malachys,  and        1836. 
the  Malachys  only,  are  interested. 

The  prayer  of  the  bill  appears  to  be  quite  consistent 
with  the  case  which  has  been  previously  stated ;  for  it 
directs  the  claim  entirely  against  the  MalachySj  with 
reference  to  such  interest  as  remains  in  them.  In  short, 
as  far  as  regards  the  new  concern,  the  question  is 
merely  between  the  Plaintiff  and  the  Defendants,  whether 
the  Plaintiff  shall  receive  compensation  in  money  or  in 
certificates  of  shares.  I  am  clearly  of  opinion  that  the 
Plaintiff  has  sufficiently  stated,  upon  the  face  of  his 
bill,  a  case  which  entitles  me  to  hold  that  the  persons 
in  question  are  not  necessary  parties. 

It  is  very  desirable  not  to  be  too  strict  in  cases  like 
the  present,  which  are  becoming  more  and  more  com- 
mon every  day.  In  the  present  instance,  however,  for 
the  reasons  I  have  stated,  it  is  not  necessary  to  make 
any  relaxation  of  the  strict  rules  of  the  Court  with  re- 
spect to  parties.  It  is  obvious,  moreover,  that  if  the 
Plaintiff  is  right,  and  the  individuals  in  question  are  not 
necessary  paities,  the  allowing  of  this  demurrer  would 
expose  him  to  the  necessity  of  making  those  persons 
parties  merely  for  the  purpose  of  hereafter  dismissing 
the  bill  as  against  them,  and  paying  their  costs. 

Upon  these  grounds,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  reversed,  and  that  the 
demurrer  must  be  overruled. 


Qq  « 
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BETWEEN 

SALUSBURY  PRYCE  HUMPHREYS  and  SA- 
LUSBURY  HUMPHREYS    -      -     PlaintiflFs; 

AND 

JOHN  PENSAM,  CHARLES  DIXON,  ARCHI- 
BALD CAMPBELL,  (of  Regent  Street,)  and  AR- 
CHIBALD CAMPBELL,  (out  of  the  Jurisdiction 
of  this  Court)  .  .  -     Defendants. 

AND  BETWEEN 

SALUSBURY  PRYCE  HUMPHREYS  and  SA- 
LUSBURY HUMPHREYS     -       -     PlaintiflFs; 

AND 

JOHN  ATKINS  and  JOHN  KIRKLAND,  (As- 
signees of  the  abovenamed  Defendant,  Archibald 
Campbell^  of  Regent  Street,)  by  Original  and  Sup- 
plemental Bills  .  -  -     Defendants. 

AND    BETWEEN 

ARCHIBALD  CAMPBELL  (of  Regent  Street,) 

PlaintifiF; 

AND 

SALUSBURY  PRYCE  HUMPHREYS,  SALUS^ 
BURY  HUMPHREYS,  JOHN  PENSAM,  and 
ARCHIBALD  CAMPBELL    -      -     Defendants. 

AND    BETWEEN 

JOHN  ATKINS  and  JOHN  KIRKLAND, 

PlaintiflFs ; 

AND 

SALUSBURY  PRYCE  HUMPHREYS,  SALUS- 
Junc2.  BURY   HUMPHREYS,  JOHN  PEN3AM,  and 

Nov.  17.  ARCHIBALD  CAMPBELL     -     -     Defendants. 

Evidence  with  riiHIS  was  a  motion    for    the  new  trial  of  an  issue 
transaction  directed  by  Lord   Brougham^  upon  the  question, 

between  A.       whether  the  sum  of  10,000/.  mentioned  in  the  indenture 
and  /r.,  taken 

on  behalf  of  of 

Ji,  in  a  buit 

between  li,  and  C,  for  the  purpose  of  asserting  against  C.  a  right  to  property  which 

fi.  cluinicd  by  Tirtuc  of  that  transaction,  cannot  be  used  by  D,  in  a  suit  to  which 
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of  the  28(1  o^  July  1817,  in  the  pleadings  mentioned,  was        1886. 
hondjide  paid  to  Mary  Ann  Tirel  Morin  the  elder,  Mary    „  ^^  ^ 
Ann  Tirel  Morin  the  younger,  and  John  StemaH  and  ». 

Selina  his  wife.     The  issue  was  tried  in  the  Court  of        ^nsam. 
Common  Pleas,  before  Chief  Justice  TindalsxiA  a  special  p.,  c^  and  D. 
jury,  on  the  9th  of  February  1836.     The  jury  found  a  ^Y^'^^hfch 
irerdict  for  the  Defendants,  thereby  in  effect  declaring  D.  sets  up 

that  the  money  was  not  honajide  paid.  ^  an*d  6'"an 

equitable  in- 

The  history  of  the    transactions   out  of  which  the  property,  con- 

nuestion  in  the  cause  arose,  and  the  £:round$  on  which  temporaneous 

*  .       .  "  with  and  grow- 

the  present  application  was  supported,  are  fully  stated  ing  out  of  the 

in  the  judgment.  title  alleged  to 

J      o  have  been  ac- 

quired by  B, 

Sir  W.  Follett^  Mr.  Barber^  and  Mr.  Henderson^  for  yoi^ntary  ggt- 
the  motion,  referred  to  lioscoe  on  Evidence  (a),  Kinners-  tlement  of 

iey  V.  Orpe  (6),  Davies  v.  Lowndes,  {c)  of  C,  and 

afterwards 

rr»i  y  •  •        ^  ikjr  \  uudef  an  al- 

The  Solicitor-General  and  Mr.  Dampier,  contra^  re-  leged  contract 

ferred  to  Phillivps  on  Evidence  (d),  and  the  cases  there  ^"^^  !5^^k*^°": 

^^  ^   ''  veyed  them  to 

collected,  and  to  Doe  v.  The  Earl  of  l)erby{e\  B.^  who  was 

represented 
on  the  face  of 
— — ^— ^-^— ^—  the  convey- 

ance to  be  a 
purchaser  for 
The  Lord  Chancellor.  value.    B. 

then  filed  a 

This  was  a  motion  for  a  new  trial,  and  the  principal  bill  against  C. 
ground  relied  upon,  was  the  rejection   by  the  learned  voluntary  set- 

Judse  ^^c™^'*^  ^^^ 
^     aside  and  his 

(a)  2d  ed.  p.  100.  ij)  7th  ed.  p.  326 — 7.  own  title  to 

(*)  Bona,  517.  \J)  1  Ad,  ^  Ell,  783.  the  lands  ej;ta- 

(c)  1  Bingh.  N.  S.  606.  *'****'®^!  «"**  '*'» 

^  *  that  suit  ex- 

amined a  witness  to  prove  the  bo'iajides  of  the  sale.  D,  sul)sequently  filed  a  bill 
against  B.  and  C,  alleging  that  ihe  sale  was  valid,  but  that  the  price  was  in  part 
paid  out  of  monies  which  belonged  to  jD.,  and  claiming  a  lien  to  that  extent  upon 
the  lands  purchased.  Finally,  C.  filed  a  bill  against  B,  and  D,  to  set  aside  the  sale 
in  toio,  on  the  ground  of  its  being  fraudulent  and  collusive,  and  to  establish  the 
voluntary  settlement :  Held,  that  in  the  last  mentioned  suit,  upon  an  issue  directed 
between  D.  and  C  to  try  whether  the  purchase  money  was  bond  fide  paid,  it  was 
not  competent  to  D,  to  use  the  deposition  taken  in  the  suit  between  B.  and  C. 

Qq  3 
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Judge  of  evidence  which  the  PlaintiiT  asserts  ooght  to 
have  been  received. 

The  evidence  so  rejected  consisted  of  the  depositiflB 
of  Mrs.  Morin^  taken  in  a  suit  in  which  Akxtmiff 
Stewart  was  Plaintiff,  and  Salusbtiry  Ptyce  HumjArefi 
and  Salmbury  Humphreys  were  Defendants.  .In  order 
to  come  to  a  safe  conclusion  upon  this  question,  it  is 
necessary  very  clearly  to  understand  the  relative  situ- 
ations of  all  the  parties,  and  the  differences  which  hiie 
existed  between  theni. 


The  transaction  appears  to  commence  with  a  settle- 
ment dated  the  25th  of  June  1782,  and  made  upon  the 
marriage  of  Mr.  and  Mrs.  Tirel  Morin^  by  which  certiio 
lieasehold  property  was  vested  in  trustees  upon  trust  for 
'M.v.  Morin,  the  intended  husband,  for  life;  with  re- 
mainder to  Mrs.  Morin  for  life ;  with  remainder  to  the 
children  of  the  marriage,  as  Mrs.  Morin  should  appobt. 

There  were  issue  of  the  marriage  three  children  oolji 
Jane  Elizaj  who,  in  the  year  1805,  married  SaluAvy 
Pryce  Humphreys^  Mary  Ann,  and  Selina,  who,  in  the 
year  1817,  married  John  Stewart.     In  the  year  1808 
Jane  Eliza  Humphreys   died,    leaving  Salusbury  Hunh 
phreysy  her  only  child ;  and  no  appointment  having  been 
made  in  favour  of  Mrs.  Humphreys,  and  her  child  not 
being   an   object  of  the   power,  it  appears   that  Mrs. 
Morin,  and  her  two  surviving  daughters,  became  de- 
sirous of  remedying  this  omission  as  far  as  they  could; 
and  accordingly  by  a  deed  of  appointment,  dated  Sep- 
tember  1809,    Mrs.   Morin    appointed    certain    lands, 
which,    under  an   inclosure  act,  had  l)een    allotted  in 
respect  of  the  leaseholds  which  formed  the  subject  of 
the  power  (subject   to  her  own   life  estate  therein,)  to 
her  two  daughters  Mary  Ann  and  Selina^  absolutely. 

By 
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By  another  deed,  of  the  27th  of  September  in  the  same        is3( 
year,  she   appointed   the  originally   settled   leaseholds 
(subject   to  her  own   life  estate)  in  favour  of  her  two 
daughters  Mary  Ann  and  Selina^  absolutely.  Pensa 

Mrs.  Morin  and  her  two  daughters,  on  the  30th  of 
September  1809,  joined  in  a  voluntary  setdement  of 
that  date  of  the  allotted  lands,  in  favour  (subject  to 
the  \\i%  estate  of  Mrs.  Morifi)  of  Salusbury  Pryce  Hum^ 
phreysj  the  widower  of  Jane  Eliza  deceased,  for  his 
life,  with  remainder  in  favour  of  her  only  child,  SaluS" 
bury  Humphreys^  absolutely. 

On  the  23d  oi  July  1817,  a  deed  was  executed  by 
and  between  Mrs.  Tirel  Alorin^  of  the  first  part,  her 
daughter  Maty  AnUy  and  Jo/in  Ste'jxtrt  and  Selina  his 
wife  of  the  second  part,  and  Alexander  Stewart  of  the 
third  part,  by  which  it  was  witnessed  that,  in  consider- 
ation of  10,000/.  expressed  to  have  been  paid  by  Alex^ 
ander  Stewart  to  the  parties  of  the  first  and  second  parts, 
Mrs.  Morin,  her  daughter  Mary  Ann,  and  John  Stewart 
and  Selina  his  wife,  bargained,  sold  and  assigned  all  the 
said  allotted  lands,  subject  to  Mrs.  Morin's  life  estate 
therein,  to  Alexander  Stewart j  absolutely. 

Much  litigation  arose  in  consequence  of  this  trans- 
action.  On  the  26  th  of  August  1817,  Alexander  Stewart 
filed  his  bill  against  Mr.  Salusbuty  Pryce  Humphreys 
and  his  son,  praying  that  the  voluntary  settlement  of 
1809,  under  which  they  claimed,  might  be  delivered 
up  and  cancelled,  and  that  the  legal  estate  might  be 
declared  to  be  held  in  trust  for  Alexander  Stewart. 
This  was  the  cause  of  Stewart  v.  Humphreys, 

In  the  year  1819,  a  decree  was  made  at  the  Rolls  in 
that  cause,   by  which  it  was   referred  to  the  Master 

Q  q  ^  to 
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to  inquire  whether  the  sum  of  10,000/.,  mentioned  in 
the  indenture  of  the  2Sd  of  Juli/  1817,  was  bondfde 
paid  to  Mrs.  Morin^  Mmy  Ann  Morin^  and  JohnSiewart 
and  Seliua  his  wife.  In  the  year  1820,  Alexander 
Stewart  died,  and  John  Stewart^  his  brother,  administered 
to  his  estate  and  revived  the  suit.  On  the  18th  of  Fe- 
biliary  1823,  the  Master  reported  that,  whatever  the  in- 
tention of  the  other  parties  might  be,  the  payment  of  the 
10,000/.  was  not,  on  the  part  of  Alexaiider  Stewart  and 
John  Stewarty  a  bon&Jide  payment. 

In  the  month  of  June  1823,  John  Stewart  died,  and 
a  person  of  the  name  of  Archibald  Campbell^  who  resided 
out  of  the  jurisdiction  of  the  Court,  took  out  letters 
of  administration  de  bonis  non  of  the  estate  of  Alexander 
Stewarty  but  did  not  revive  the  suit. 

It  does  not  appear  that  any  evidence  was  taken  io 
that  cause  before  the  hearing ;  but  Mrs.  Morin  was 
examined  upon  interrogatories  in  the  Master's  office, 
and  her  deposition  so  taken  is  the  evidence  alleged  to 
have  been  improperly  rejected  by  the  learned  Chief 
Justice. 


In  the  year  1821,  another  Archibald  CampbdU  J^ 
scribed  as  of  Regent  Street^  who  had  been  a  partner  with 
Alexander  Stewart  in  the  business  of  navy  agents,  filed  a 
bill  against  John  Stewart  as  the  administrator  of  his  bro- 
ther; alleging  that  Alexander  Stewart  had  been  indebted 
to  him,  and  that  he,  Cainpbell^  had  advanced  part  of  the 
10,000/.,  and  therefore  claiming  a  lien  upon  the  lease- 
bold   premises.     This   was   the   cause   of  Campbell  ▼• 
Stewart.    By  the  decree  in  that  cause,  of  the  25th  of  Ft' 
brua?y  1823,  it  was,  amongst  other  things,  referred  to  the 
Master,  to  inquire  whether  any  part  of  the  partnership 
monies  had  been  applied  in  the  purchase  of  these  lease- 
holds ; 
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holds^  and  the  Master  found  that  partnership  monies        1836. 
to  the  amount  of  5,400/.  had  been  so  applied ;  and  by 
the  decree  on  farther  directions,  of  the  16th  of  March  v. 

1827,  it  was  declared  that  Campbell  had  a  lien  upon  the       P*w»am. 
leaseholds  to  that  amount. 

In  the  month  of  September  1828  Mrs.  Morin  died; 
and  in  the  following  year  the  bill  in  this  cause  was  filed  " 
by  Messrs.  Humphreys^  father  and  son,  claiming  the 
benefit  of  the  voluntary  settlement,  against  the  trus- 
tees of  the  leaseholds,  against  Archibald  Campbell^  the 
Plaintiff  in  the  cause  of  Campbell  v.  Stewart^  and  against 
the  personal  representative  of  Alexander  Stewart ;  and 
they  afterwards  filed  a  supplemental  bill  against  the 
assignees  of  Campbell^  who  had  become  a  bankrupt. 
And  a  cross  bill  was  also  filed  by  CampbeU,  seeking 
to  establish  the  purchase  in  opposition  to  the  voluntary 
settlement,  against  the  two  Messrs.  Humphreys^  the 
surviving  trustee  of  the  leaseholds,  and  the  adminis* 
trator  of  Alexander  Stewart ;  and,  upon  the  bankruptcy 
of  Campbell^  a  supplemental  bill  in  that  cross  suit  was 
filed  by  his  assignees,  Messrs.  Atkins  and  Kirkland. 

In  the  original  cause  the  issue  which  gave  rise  to 
the  present  motion  was  directed,  and  that  issue  was 
whether  the  sum  of  10,000/.,  the  purchase-money  of  the 
leasehold  premises,  was  paid  to  Mrs.  Morin  the  mother,' 
Mary  Aim  the  daughter,  and  John  Stewart  and  Selina  his 
wife,  such  being  the  sum  by  the  indenture  of  the  2Sd  of 
July  1817  expressed  to  be  paid,  as  the  consideration 
for  the  leasehold  premises  thereby  conveyed  to  Alexander 
Stewart, 

The  assignees  of  Campbell  so  claiming  the  benefit  of 
the  purchase,  were  of  course  Plaintiffs  in  the  issue^ 
and  the  husband  and  son  of  Mrs.  ilf<9nVs  daughter 

Jane 
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Jane  Eliza^  who  claim  the  benefit  of  the  voluntary  set- 
tlementi  were  the  Defendants. 

The  issue  was  tried  before  the  Lord  Chief  Justice  of 
the  Common  Pleas,  on  the  9th  o(  February  1836. 

On  the  part  of  the  assignees  of  Aixhibald  Campbell, 
the  Plaintiffs  in  tlie  issue,  there  was  offered  in  evidence 
the  deposition  of  Mrs.  Morin  taken  in  the  cause  of 
Stewart  v.  Humphreys^  being  the  suit  in  which  Alexandtr 
StexDort  had  asserted  his  title  to  the  leaseholds  as  a 
purchaser  against  Messrs.  Humphreys*^  in  which  the 
decree  for  an  inquiry  was  made  in  the  year  1819,  and 
in  which  the  Master  had  made  his  report  in  the  year 
1823.  To  that  suit  Archibald  Campbell^  now  repre- 
sented by  his  assignees,  was  no  party.  The  only  ground, 
therefore,  upon  which  the  deposition  could  be  made 
evidence,  roust  be,  that  his  title  was  so  privy  to  that 
of  Alexander  Stewart^  as  to  make  the  deposition  evi- 
dence for  and  against  him ;  for  upon  the  general  rule 
of  law  upon  this  subject  there  is  no  question  made. 
Depositions  can  only  be  read  for  or  against  those  vbo 
are  parties  or  privies  to  the  suit  in  which  the  depo* 
sitions  were  taken;  and  they  cannot  be  read  forapartj, 
unless  they  could  also  be  read  against  him.  Now  the 
transaction  which  had,  as  is  alleged,  given  Campbell Si\\c^ 
upon  the  leaseholds,  as  against  Stewarti  took  place  in  the 
year  1817.  If  that  transaction  is  to  be  considered  as  of 
itself  constituting  an  equitable  title  in  Campbell  from  die 
time  when  it  took  place,  then  at  the  time  when  the  depo- 
sition was  taken  there  was  an  interest  in  the  property 
in  Campbell.  He  was  entitled  to  part  of  that  which 
belonged  to  Alexander  Stewart ;  but  if  he  had  such  an 
independent  adverse  interest,  he  could  not  be  bound  by 
proceedings   in   a  cause  to  which   he  was   no  party* 

Campbell  did  not  claim  under  Stewart  in  the  sense  io 

which 
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ivhich  that  expression  is  used  with  reference  to  the  ad- 
missibility of  evidence :  that  is  to  say,  he  did  not  claim 
part  of,  or  from  that  title  which  was  properly  represented 
in  the  suit  in  which  the  evidence  was  taken.  In  that  suit 
CampbelVs  interest  was  not  represented  at  all.  Stetoart 
by  his  transactions  had  created  an  interest  in  the  estate 
in  another  person,  that  is  to  say,  in  Campbell^  and  had 
himself  the  property  only  subject  to  such  interest. 
Campbell  never  claimed  any  thing  which  belonged  to 
finy  of  the  parties  to  the  suit  of  Stewart  v.  Humphreys. 
It  is  quite  clear  that  such  a  deposition  could  not  have 
been  read  against  Campbell,  and  it  follows  that  it  can- 
not be  used  for  him  or  his  assignees. 
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But  it  may  be  said  that  the  interest  of  Campbell  is  to 
bear  date  from  the  time  of  the  dQcree  only,  and  that  the 
decree  gave  to  him  part  of  what  was  Stewards  at  the 
time  when  the  deposition  was  taken.  This  is  clearly 
not  so.  An  equitable  title,  arising  from  the  result  of 
transactions  between  parties,  is  as  much  an  existing 
interest,  as  if  it  arose  from  the  contract'of  the  parties. 
The  decree  of  the  Court  in  both  cases  may  be  necessary 
to  enforce  it,  but  in  neither  does  it  create  it. 

I  am  therefore  of  opinion  that,  Campbell  being  neither 
a  party  nt)r  a  privy  to  the  suit  in  which  the  deposition 
was  taken,  his  assignees  cannot  use  it  in  support  of  his 
title,  as  they  cannot  be  affected  by  any  thing  which  in 
that  suit  may  have  been  proved  against  his  title. 


Another  objection  stated  at  the  bar  as  an  objection 
to  the  trial  which  has  been  had,  was  that  the  learned 
Chief  Justice  had  rejected  as  evidence  the  decree  in  the 
cause  of  Campbell  v.  Stewart.  I  find  no  notice  of  this  in 
the  Judge's  note ;  nor  do  I  very  well  understand  how 
the  objection  is  intended  to  be  stated.     The  Humphrey^ 

were 
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were  no  parties  to  that  suit,  and  they  do  not  claim  under 
any  of  the  parties  to  it.  The  decree  therefore  can  be 
no  evidence  against  them ;  and,  if  that  decree  vas 
tendered  only  to  shew  that  Campbell  and  his  assignees 
stand  in  the  place  of  Stewart,  it  was  totally  useless,  tlie 
decree  which  directed  the  issued  assuming  that  to  be  the 
fact,  and  putting  the  assignees  forward  as  the  parties  to 
try  Stewarfs  title. 


Being  of  opinion  that  the  Chief  Justice  was  right  in 
rejecting  the  evidence,  and  that  rejection  having  formed 
the  ground  of  the  application  for  a  new  trial,  I  deem  it 
unnecessary  to  enter  into  the  consideration  of  the  value 
of  the  evidence  rejected.  I  have  however,  to  satisfy 
myself,  read  it ;  and  I  think  it  right  to  say,  that  if  that 
evidence  had  been  received,  it  ought  not  to  have  influ- 
enced the  verdict  Possibly  Mrs.  Morin  was  kept  in 
ignorance  of  the  particulars  of  the  transaction.  If  ^o 
her  evidence  would  be  of  no  weight;  but  it  is  quite 
clear  that  what  she  states  is  contrary  to  the  principal, 
and  now  unquestioned  facts  of  the  case ;  the  most  ioi- 
portant  of  which  is  that  the  10,000/.  were  returned  to 
Alexander  Stewartj  a  fact  inconsistent  with  the  bona 
fides  of  the  pretended  sale.  That  the  money  was  so 
returned  is  not  now  in  dispute;  and  if  the  fact  were  dis- 
puted, it  is  clearly  proved.  And  yet  Mrs.  Marin  sajs 
that  it  never  was  returned,  and  that  it  remained  invested 
upon  the  trusts  of  the  settlement. 


It  was  also  said,  that  the  Chief  Justice  ought  to  have 
pointed  out  to  the  jury  that  the  5,4-00/.^  borrowed  of 
Campbell  or  raised  out  of  the  partnership  funds,  had  net 
been  returned.  That  appears  to  me  to  be  wholly  vay 
material ;  the  question  was  whether  the  payment  by 
Stevcart  was  bonajide;  and  in  this  inquiry  it  was  im- 
portant to  ascertain  whether  he  was  or  was  not  per- 
mitted 
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mitted  to  resume  dominion  over  the  fund.  But  if  he 
had  such  dominion,  it  was  perfectly  immaterial  whether 
he  used  it  honestly  as  between  himself  and  his  partner 
Campbell  to  repay  the  advances  made  to  him. 
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I  am  therefore  of  opinion  that  the  evidence  tendered 
was  properly  rejected ;  that  if  it  had  been  received,  it 
ought  not  to  have  influenced  the  verdict ;  and  that  the 
Jury  came  to  the  proper  conclusion  upon  the  evidence 
before  them. 

The  motion   for  a  new  trial  must  be  refused,  and 
with  costs. 


LUMSDEN  V.  ERASER.  ^5^4?' 

Nov,  9. 
^T^HE  bill,  which  was  filed   by  some  of  the  next  of  Some  of  the 
-■•    kin  of  the  late  John  Farquhar,  of  FonthiU  Abbey,  "^^^Inf^Jl 
against  the  rest  of  his  next  of  kin,  the  administrator  of  tate  filed  a 
his  personal  estate,  and  the  parties  claiming  to  be  his  theoSer^lext 
heirs  at  law,  stated  that  ^v.Farquhar  in  his  life-time  of  kin,  the  ad- 
entered  into  divers  contracts  For  the  sale  of  parts  of  his  and  the  parties 

real  estate,  which  contracts  remained  at  the  time  of  his  claiming  to  be 

t        !•    t  1  1       <•  i^&vn  at  law, 

death  incomplete ;  and  thnt  he  died  in  the  month  of  stating  that 

July  1826,   intestate  and  unmarried,   leaving   the  De-  haVent««d 

fendants  John  Farquliar  Fraser^  James  Mortimer^  Eliza-  into  contracts 

1  ,,  for  the  sale  of 
^^'^  certain  of  his 
real  estates,  which  contracts,  at  the  time  of  his  death,  and  still  were  incomplete, 
but  were  valid  contracts;  and  further  stating  that  the  administrator  and  another  of 
tbe  next  of  kin  who  claimed  to  be  his  co-heirs  at  law,  had  agreed  that  the  proceeds 
of  the  estates,  whether  the  contracts  were  or  were  not  completed  by  the  purchasers, 
should  be  treated  and  be  divisible  as  personalty ;  alid  alledng  that  the  administrator 
had  ever  since  been  in  possession  of  such  estates,  and  had  received  the  rents;  and 
praying  an  account  of  those  receipts,  and  that  the  amount  might  be  invested  and 
secured  for  the  benefit  of  the  persons  entitled.  A  demurrer  by  the  administrator, 
oo  tbe  ground  that  the  purchasers  were  not  made  parties  to  the  bill,  was  allowed. 
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beth  WiUoughby  Trezevantf  Dame  Charlotte  Pole  and 
George  Mortimer^  since  deceased,  and  the  Plointifi 
Mary  Lumsden  and  Charlotte  AilkeUi  his  only  next  of 
kin. 


Tlie  bill  then  proceeded  to  set  out  an  indentore, 
dated  the  1 4th  oi  December  1826)  and  made  between  the 
Defendants  John  F.  Fraser  and  James  Mortimer  of  the 
one  part,  and  the  Defendants  Sir  William  Tempter  Pole 
and  Dame  Charlotte  his  wife,  George  Mortimer^  and  the 
Plaintiffs  James  Lumsden  and  Mary  his  wife,  and  VfH' 
liam  Aitken  and  Charlotte  his  wife,  of  the  other  part; 
whereby  it  was  recited  that  John  F.  Fraser  and  Jtaui 
Mortimer  claimed  to  be  the  intestate's  co-heirs  at  law, 
but  that  their  claim  was  opposed  by  Elizabeth  WilUnigUj 
JVezevant^  who  claimed  to  be  his  sole  heiress  at  law; 
that  difi*erences  had  arisen  with  respect  to  the  person  to 
whom  administration  of  the  intestate's  personal  estate 
should  be  granted ;  that  it  had  been  considered  that  the 
intestate's  next  of  kin  would  be  entitled  to  the  purchase- 
monies  of  the  estates  then  under  contract  to  be  sold  as 
part  of  his  personal  estate,  but  that  it  had  been  suggested, 
that  in  case  such  contracts  should  not  be  carried  into 
effect,  John  F»  Fraser  and  James  Mortimer^  as  the  co- 
heirs of  the   intestate,  might  become  entitled  to  sudi 
estates;    and    it  was   thereby  witnessed,    that  to  pre- 
vent disputes,  litigation,  and  further  delay,  the  parties 
thereto  had   agreed  that   letters  of  administration  to 
the  intestate's   estate   and   effects   should    be  immedi- 
ately taken  out  by  John  F.  Fraser^  in  consideration  that 
he  and  James  Mortimer^  as  the  co-heirs  at  law,  should 
relinquish   all   claim   to  the  estates   contracted  to  te 
sold,  and  the  monies  to  arise  therefrom ;  and  that  it 
was   further  agreed   that   the   monies   to   be  received 
from  the  several  purchasers  of  the  said  estates,  sboald 
be  considered  and  treated  as  personal  estate  of  the  io- 

tesUte, 
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testate,  and  be  divided  as  such  among  his  next  of  kin:  1836. 
tAat«in  case  any  of  the  purchasers  should  refuse  to  com- 
plete their  contracts  and  to  pay  the  purchase-monies,  so 
that  the  estates  should  revert  to  and  become  vested  in 
John  F.  Fraser  and  James  Mortimer^  as  the  intestate's 
co-heirs  at  law,  John  F.  Fraser  and  James  Mortimer 
should,  nevertheless,  hold  the  same,  as  trustees,  for  the 
equal  benefit  of  themselves  and  Dame  Charlotte  PoiUy 
George  Mortimer^  Mary  Lumsden,  and  Charlotte  Aitken^ 
and  also  of  Elizabeth  Willoughby  Trezevantj  in  case  she 
and  her  husband  Peter  Trezevant  should  concur  in  and 
give  effect  to  the  arrangement  thereby  made;  and  that 
such  estates  should  be  sold,' arid  the  proceeds  thereof, 
as  well  as  the  intermediate  rents  and  profits,  afler  pay- 
ing charges,  should  be  divided,  in  seven  equal  shares, 
among  the  intestate's  next  of  kin ;  but  in  the  event  of 
Peter  Trezevant  and  Elizabeth  WiUoughby  his  wife  not 
concurring  in  the  arrangement  as  aforesaid,  then  that 
the  share  which  would  have  gone  to  Elizabeth  Willoughby 
Trezevant  should  be  divided  equally  between  John  F. 
Fraser  and  James  Mortimer. 

The  bill,  after  alleging  that  John  F.  Fraser  accordingly 
procured  a  grant  of  administration  of  the  testator's  per- 
sonal estate,  went.on  to  state  that  under  a  decree,  dated 
the  30th  of  March  18S0,  made  in  a  cause  in  which  Peter 
Trezevant  and'  Elizabeth  Willoughby  his  wife,  together 
with  certain  trustees  of  a  settlement  executed  by  them, 
were  the  Plaintiffs,  and  John  F.  Eraser^  as  the  adminis- 
trator of  the  estate,  and  the  other  next  of  kin  of  the 
intestate,  were  the  Defendants,  and  which  prayed  an  ac- 
count and  administration  of  the  intestate's  personal  estate, 
the  Master,  among  other  things,  found  that  in  the  months 
of  November  and  December  1825,  and  of  January  and 
February  1826,  the  intestate  had  entered  into  six  several 
written  contracts  which  remained  unperformed,  but  which 

were 
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were  still  valid  and  subsisting  contracts,  Tor  the  sale  of 
certain  parts  of  his  real  estates  to  purchasers;  and  ttoit 
by  the  terms  of  such  contracts  the  respective  purchasers 
were,  on  certain  days  therein  stated  and  long  since  past, 
to  be  let  into  possession,  and,  if  the  conveyances  should 
not  then  be  completed,  were  to  pay  interest  on  their  pur- 
chase-money from  those  days  respectively. 

The  bill  then  stated  the  death  of  George  Mortimer  in 
the  year  1832,  and  that  the  Plaintiff  Ann  Mortimer  was  his 
legal  personal  representative :  that  the  cause  of  Trezevant 
V.  Fraser  having  become  abated  by  the  death  of  George 
Mortimer^  Mr.  and  Mrs.  Trezevant,  and  their  trustees, 
filed  a  bill  of  revivor  and  supplement,  for  the  purpose 
of  reviving  that  suit  and  bringing  George  Mortimer's  per- 
sonal representative,  and  also  other  persons  who  had, 
by  assignment,  become  interested  in  certain  portions  of 
the  intestate's  personal  estate  as  parties  before  the  Court; 
and  that  the  cause  was  accordingly  revived,  and  the  usual 
order  made  in  the  revived  and  supplemental  suit  for  the 
prosecution  of  the  original  decree. 

The  bill  then  alleged,  that  the  purchasers  of  the  estates 
comprised  in  three  of  the  aforesaid  contracts  had  been  let 
into  possession,  but  that  the  Defendant,  John  F.  Fraser^ 
had  ever  since  the  intestate's  death,  been,  and  still  was,  in 
the  possession  or  receipt  of  the  rents  and  profits  of  the 
several  estates  comprised  in  the  three  remaining  con- 
tracts, that  is  to  say,  the  contracts  of  the  22d  of  November 
1 825,  the  22d  of  December  1 825,  and  the  1 1th  of  February 
1826  ;  and  whereof  Nathaniel  Fletcher,  John  Benett,  and 
the  Marquess  of  Westminster  were  the  respective  pur- 
chasers :  that  Fraser  had  received  large  sums  of  money 
in  respect  of  the  rents  of  those  estates,  as  also  for  timber 
thereon,  which  he  had  cut  down  and  sold ;  and  that  he 
had  never  accounted  for,  or  invested,  or  set  apart  such 

monies, 
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monies,  but  had  applied  the  same  to  bis  own  use,  or 
mixed  them  with  his  own  monies. 

The  bill  charged  that  the  Plaintiffs,  being  advised  they 
were  interested  in  the  produce  of  such  rents  and  timber 
monies,  had  applied  to  Fraser  to  come  to  an  account, 
which  Fraser  had  declined :  That  the  amount  of  the 
rents  and  the  produce  of  the  timber  so  received  by  him 
since  the  death  of  the  intestate,  in  respect  of  the  estates 
comprised  in  the  three  contracts  aforesaid,  amounted  to 
20,000/. and  upwards;  and  that,  in  the  cause  of  Trezeoant 
Y.  Fraser^  the  Plaintiffs  had  applied  to  the  Master,  to 
whom  that  cause  stood  referred,  for  permission  to  ex- 
hibit interrogatories  for  the  examination  of  Fraser^  touch- 
ing his  receipts  in  respect  of  such  rents  and  timber 
monies,  which  permission  the  Master  had  refused :  That 
Fraser  had  intimated  an  intention  of  repudiating  the 
indenture  of  the  14th  of  December  1826,  in  case  any  of 
the  contracts  should  not  be  completed ;  and  that  he  was 
now  anxious  that  they  should  not  be  carried  into  effect, 
and  had  endeffvoured  to  induce  the  purchasers  to  aban- 
don the  same. 


1596. 


The  bill  prayed  an  account  of  the  Defendant  Fraaer^s 
receipts  in  respect  of  the  rents  of  the  estates  comprised 
in  the  three  contracts  of  the  22d  of  November  1825,  the 
22d  of  December  1825,  and  the  11th  of  February  182b', 
and  of  the  monies  produced  by  the  sale  of  the  timber 
cut  on  those  estates,  and  of  his  disbursements  in  respect 
of  the  estates;  and  also  an  account  of  the  interest  and 
profits  made  by  him  by  means  of  such  rents  and  timber 
monies;  and  tiiat  the  balance,  when  ascertained,  might 
be  invested  and  secured  for  the  benefit  of  the  Plaintiffs, 
and  the  other  persons  entitled  thereto,  and  for  an  in- 
junction and  receiver  in  the  mean  time. 
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The  Defendant  Fraser  put  in  a  general  demurrer  to 
the  bill,  for  want  of  equity;  and  he  also  demurred  on  the 
ground  that  Nathaniel  Fletcher^  John  Benett,  and  the 
Marquess  of  Westminster^  the  respective  purchasers  under 
the  contracts  of  Naoember  1825,  December  1825,  and 
February  1826,  who  were  not  before  the  Court,  ought 
to  have  been  made  parties. 

The  Vice-Chancellor  overruled  the  demurrer  for  want 
of  equity,  but  allowed  the  demurrer  for  want  of  parties, 
and,  at  the  same  time,  gave  the  Plaintiffs  leave  to  amend 
by  adding  parties. 

The  Plaintiffs  now  appealed  from  the  Vice-Chan- 
cellor's order. 

Mr.  Wigram^  Mr.  Walker,  and  Mr.  Bailt/^  in  support 
of  the  appeal. 

The  order  of  the  Vice-Chancellor,  overruling  the 
general  demurrer,  is  a  judicial  decision  (against  which 
the  Defendants  have  not  appealed)  that  the  Plaintifi 
are  entitled  to  the  relief  prayed  by  the  present  bill. 
Primdjacie  the  presumption  must  be  that  these  con- 
tracts are  valid,  and  capable  of  being  carried  into  effect. 
That  is  the  statement  in  the  bill,  and  so  the  Master  has 
reported  in  the  other  suit.  But,  in  any  event,  it  is  clear 
that  the  Plaintiffs  have  a  good  equity  as  against  Fraser, 
If,  on  the  one  hand,  the  contracts  are,  for  any  reason, 
abandoned,  the  purchasers  can  have  no  interest  what- 
ever in  the  rents  and  timber  money  which  Fraser  hss 
received,  or  in  any  account  to  be  taken  against  him; 
and  the  claims  of  the  next  of  kin  in  respect  of  those  re- 
ceipts, and  in  respect  of  the  estates  themselves,  must,  as 
against  Fraser  and  James  Mortimer^  be  regulated  by  the 
special  agreement,  whereby  it  is  expressly  provided  that 
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the  estates  which,  in  consequence  of  any  of  the  contracts 
failing  to  be  completed,  devolve  upon  Fraser  and  Mor- 
titneTy  as  the  intestate's  heirs  at  law,  together  with  the 
intermediate  rents  and  profits,  shall  be  treated  as  per- 
sonal estate  of  the  intestate,  and,  subject  to  the  particular 
conditions  there  imposed,  be  divisible  as  such  among  the* 
next  of  kin.  If,  on  the  other  hand,  the  contracts  are 
binding,  it  is  the  duty  of  Fraser^  as  administrator,  inde- 
pendently of  his  agreement  with  the  next  of  kin,  speci- 
fically to  enforce  them  against  the  purchasers,  and  the 
purchase  money  received  by  him  will,  of  course,  form 
part  of  the  personal  estate.  In  the  mean  time  the  rents, 
together  with  the  proceeds  of  the  timber,  coming  to  his 
hands,  are  a  security  for  the  amount  of  that  purchase 
money.  Qiiaamque  vid  therefore,  whether  the  contracts 
are  to  be  executed  or  rescinded,  the  next  of  kin  have  a 
direct  interest  in  seeing  that  the  rents  and  profits  which 
Fraser  has  received  are  properly  administered  and  se- 
cured; and  they  have  an  unquestionable  right  to  insist 
that  these  monies  shall  not  be  put  in  hazard  by  being 
mixed  up  and  employed  by  him  with  his  own  funds. 
The  administrator  may,  indeed,  be  called  upon  by  the 
purchasers  to  account  for  the  Value  of  the  rents  and 
timber  money;  but  the  account  which  the  administrator 
would  have  to  render  to  them  would  be  of  a  different 
kind  and  in  a  totally  distinct  character.  It  would  be  an 
account  on  the  one  side,  of  what  had  come  to  his  hands, 
and  on  the  other,  of  what  was  due  from  the  purchasers 
for  principal  and  interest  on  their  several  purchases; 
an  account  which,  as  between  those  parties,  would  be  a 
simple  question  of  arithmetic,  the  sum  to  be  paid  over 
being  the  difference  only.  But  the  circumstance  that 
Fraser  may  hereafter  be  called  upon  by  the  purchasers 
to  render  such  an  account  is  no  reason  why  the  pur- 
chasers should  now  be  made  parties  to  a  bill,  the  object 
of  which  is  to  obtain,  for  the  benefit  of  the  next  of  kin, 
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an  account  of  his  receipts  and  disbursements,  and  to  have 
the  balantce  due  from  him  ascertained  and  secured. 

Whatever  be  Fraser's  liabilities  to  the  purchasers,  be 
has,  by  virtue  of  the  special  agreement,  taken  upon  him- 
•seif  another  and  more  extensive  liability  to  the  next  of 
kin,  in  respect  of  his  receipts.    The  purchasers  have  no 
concern  either  in  that  agreement  or  in  the  result  of  tbe 
account  arising  out  of  it,  that  being  a  matter  entirely 
between  the  supposed  heirs  at  law  and  such  of  the  next 
of  kin  as  concurred  in  the  arrangement.   It  is,  therefore^ 
quite  competent  for  the  individuals  claiming  as  cestm  jue 
trusts  under  the  agreement,  to  call  for  the  specific  pe^ 
formance  of  that  agreement,  and  to  have  the  consequeoiial 
accounts  taken,  without  embarrassing  their  case  with  the 
claims  of  third  parties,  between  whom  and  themselves 
there  is  no  privity  or  community  of  interest,  and  who,  for 
this  purpose,  must  be  considered  as  absolute  strangers. 
The  proposition  that  all  persons  interested  in  tbe  sub- 
ject matter  must  be  brought  before  the  Court  is  only 
true  of  such  persons  as  are  also  interested  in  the  object 
of  the  suit;  for  modern  decisions  have  established  a  clear 
distinction  in  this  respect  between  these  two  species  of 
interest.    Thus  it  has  long  been  a  settled  principle  that 
to  a  bill  by  a  pecuniary  legatee  against  an  executor,  for 
payment  of  his  legacy,  the  persons  interested  in  the  re- 
sidue are  not  necessary  parties;  and  yet  the  executor 
may  be  afterwards  required,  at  the  instance  of  the  re- 
siduary legatees,  to  render  the  same  accounts  of  his  testa- 
tor's estate  a  second  time.    So  in  Brown  v.  De  Tasid{a)i 
which  was  a  bill  by  a  person  claiming  an  interest  in  a 
share  of  a  partnership,  under  a  sub-contract  with  Dt 
Tastetf  one  of  the  partners,  it  was  admitted  that  the  othtf 
partners  ought  notlo  be  made  partiest  although  it  is  cer- 
tain 
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tain  that  those  other  partners  might  themselves  have 
filed  a  new  bill  the  next  day  against  the  accounting  party 
in  the  first  suit,  and  have  compelled  bim  to  account  over 
again  to  them.  The  subject  matter  of  the  bill,  in  both 
those  cases,  would  be  the  same,  namely,  the  profits  of 
the  partnership;  but  the  object  would  be  totally  different; 
the  account,  in  the  one,  referring  only  to  the  profits  of 
the  share  comprised  in  the  assignment,  in  the  other, 
extending  to  the  whole  profits  of  the  trade.  That  case 
is  a  direct  authority  for  the  present  bill. 


LuMSOEN 


V. 

Fbasbb. 


So  far,  indeed,  from  the  purchasers  being  necessary 
parties  to  this  suit,  they  could  not  have  been  joined  in 
it  without  exposing  the  bill  to  a  demurrer  for  multi- 
fariousness. Any  one  of  the  three,  and  much  more  all 
of  them  jointly,  might  have  reasonably  objected  to  being 
involved  in  a  multitude  of  inquiries  and  accounts,  in 
which,  if  the  contracts  failed,  they  could  have  no  interest 
whatever,  and  in  which,  even  if  the  contracts  are 
ultimately  enforced,  two  thirds  of  the  subject  matter  of 
the  bill  must,  as  to  each,  have  been  wholly  irrelevant. 
This  very  point  is  expressly  decided  in  Salvidge  v. 
Hyde{a\  where  Lord  Eldon  held,  overruling  the  judg- 
ment of  Sir  John  Leach  (6),  that  a  bill  for  an  account 
of  a  testator's  estate,  and  also  to  set  aside  sales  made 
by  the  executor  and  trustee  to  himself  and  to  an- 
other person,  was  multifarious.  In  the  present  case  the 
purchasers  have  declined  to  take  possession  of  their  pur- 
chases so  long  as  the  question  of  tide,  which  is  under 
litigation  in  consequence  of  the  conflicting  pretensions 
of  rival  parties  claiming  to  be  heirs  at  law,  remains 
undecided;  but  they  are  not,  for  that  reason,  to  be 
forced  into  a  contest,  with  which  they  have  no  neces- 
sary  connection,  and  which  is  simply  between  Fraser 

and 
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Fraser. 
Nov.  9. 


The  Lord  Chancellorv 

This  was  an  appeal  from  an  order  of  the  Vice-Chan- 
cellor  upon  a  demurrer,  first,  for  want  of  equity,  and 
secondly,  for  want  of  certain  parties,  being  three  per- 
sons, by  the  bill  alleged  to  have  agreed  for  the  purchase 
of  part  of  the  freehold  estates  of  the  late  Mr.  Farquhar, 
The  Vice-Chancellor  did  not  allow  the  demurrer  for 
want  of  equity,  and  the  Defendants  have  not  appealed 
against  that  decision;  but  the  Vice-Chancellor  did 
allow  the  demurrer  for  want  of  these  parties,  and  the 
order,  as  of  course  in  such  cases,  gave  the  Plaintiffs 
liberty  to  amend  by  adding  parties.  Against  this  order 
the  Plaintiffs  have  appealed,  and  the  question  is,  wb^ 
ther  these  purchasers  are  necessary  parties  to  the  case 
stated  by  the  bill. 


The  case  made  by  the  bill  is  simply  this; — that 
"MiT,  Farqtthar  entered  into  several  contracts  for  the  sale 
of  different  parts  of  his  freehold  estates,  and  then  died 
intestate,  leaving  several  persons,  of  whom  the  Plaintiffi 
represent  some,  his  next  of  kin,  and  John  Farquhar 
Fraseri  the  party  demurring,  James  Mortimer^  a  De- 
fendant, and  Mrs.  Trezevanty  another  Defendant,  also 
next  of  kin,  and  who  also  claimed  to  be  heirs  at  law. 
It  then  states  a  deed  between  all  the  parties  interested, 
except  Mrs.  Trezevant^  by  which  it  was  agreed  that  the 
purchase-monies  for  the  land  so  contracted  to  be  sold 
should,  at  all  events,  be  treated  and  divided  as  per* 
sonalty.  It  then  states  a  decree  for  an  account  of  the 
Dersonal  estate :  that  three  of  the  contracts  remained 
unperformed,  but  that  they  are  valid  contracts,  and  that 
the  purchasers  are  entitled  to  the  rents  from  a  time  long 
Isince  past;  that  the  Defendant  John  Farquhar  Frastr 
has  been  in  possession  of  those  lands  so  agreed  to  be 
purchased,  and  has  received  the  rents;   and  it  prays 
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and  the  claim  of  the  Plaintiffs  will  fail  entirely.  Never* 
tfaeless,  the  bill  attempts  so  to  shape  the  case  and  the 
relief  pra^red,  as  to  be  applicable  to  all  or  any  of  these 
events ;  although  it  is  well  settled,  that  upon  a  bill  so 
framed,  and  stating  the  Plaintiff's  title  in  so  uncertain 
and  ambiguous  a  way,  it  is  impossible  for  the  Court  to 
make  a  decree ;  Jones  v.  Jones,  (a) 

The  purchasers  ought  to .  have   been  made  parties 
to  the  suit,  for  it  will  not  be  denied  that,   in  some 
of  the  events   for   the   happening   of  which   the   bill 
provides  so  far  as  the  Plaintiffs'  interests  are  concerned, 
the  purchasers  are  also  materially  interested  both  in  the 
object  and  the  subject  of  the  suit.     If  the  contracts  are 
hereafter  completed,  the  purchasers  have  exactly  the 
same  interest  in  the  accounts  which  the  administrator  is 
to  render  as  the  next  of  kin  would  have.      The  De- 
fendant Frasevy  besides,  ought  not  to  be  harassed  by  a 
multiplicity  of  suits,  when  the  whole  object  of  the  Plain- 
tiffs might  be  comprised  in  one.     It  is  a  general  prin- 
ciple of  a  Court  of  equity  that  an  accounting  party 
shall  not  be  compelled  to  account  twice  over  in  respect  of 
the  same  matter:  but  this  bill   asks  that   'Eraser  shall 
account  to  the  Plaintiffs  for  his  receipts,  leaving  him 
open,  hereafter,  to  a  similar  demand  on  the  part  of  each 
individual  purchaser.     The  bill  asks  that  the  balance 
found  due  may  be  invested  and  secured  for  the  benefit 
of  the  persons  entitled,   but  it  does  not  pray  that  the 
fund  may  be  administered  or  paid  out.     For  any  thing 
that  appears,  the  fund  may  remain  in  Court  for  ever, 
unless  a  new  suit  is  instituted  for  the  purpose  of  having 
it  distributed. 


1836. 


Mr.  Wigram^  in  reply. 
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18S6.  The  Lord  Chancellorv 

This  was  an  appeal  from  an  order  of  the  Vice-Chan- 
cellor  upon  a  demurreri  first,  for  want  of  equity,  and 
secondly,  for  want  of  certain  parties,  being  three  per- 
sons, by  the  bill  alleged  to  have  agreed  for  the  purchase 
of  part  of  the  freehold  estates  of  the  late  Mr.  Farquhar, 
The  Vice-Chancellor  did  not  allow  the  demurrer  for 
want  of  equity,  and  the  Defendants  have  not  appealed 
against  that  decision;  but  the  Vice-Chancellor  did 
allow  the  demurrer  for  want  of  these  parties,  and  the 
order,  as  of  course  in  such  cases,  gave  the  Plaintiffs 
liberty  to  amend  by  adding  parties.  Against  this  order 
the  Plaintiffs  have  appealed,  and  the  question  is,  whe- 
ther these  purchasers  are  necessary  parties  to  the  case 
stated  by  the  bill. 

The  case  made  by  the  bill  is  simply  this;  —  that 
Mr.  Farqtihar  entered  into  several  contracts  for  the  sale 
of  different  parts  of  his  freehold  estates,  and  then  died 
intestate,  leaving  several  persons,  of  whom  the  Plaintiffs 
represent  some,  his  next  of  kin,  and  John  Farquhar 
Fraser,  the  party  demurring,  James  Mortimer^  a  De- 
fendant, and  Mrs.  Trezevant^  another  Defendant,  also 
next  of  kin,  and  who  also  claimed  to  be  heirs  at  law. 
It  then  states  a  deed  between  all  the  parties  interested, 
except  Mrs.  Trezevant,  by  which  it  was  agreed  that  the 
purchase-monies  for  the  land  so  contracted  to  be  sold 
should,  at  all  events,  be  treated  and  divided  as  per- 
sonalty. It  then  states  a  decree  for  an  account  of  the 
Dersonal  estate :  that  three  of  the  contracts  remained 
unperformed,  but  that  they  are  valid  contracts,  and  that 
the  purchasers  are  entitled  to  the  rents  from  a  time  long 
rince  past;  that  the  Defendant  John  Farqu/iar  Fraser 
has  been  in  possession  of  those  lands  so  agreed  to  be 
purchased,  and  has  received  the  rents;    and  it  prays 
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for  an  account  of  those  rents  and  of  timber  cut,  and  of 
the  expenses  of  management,  and  that  the  balance  may 
be  secured  for  the  benefit  of  the  Plaintiffs  or  of  the 
persons  Interested. 


1886. 


i 


According  to  the  statement  in  the  bill  these  rents  and 
the  timber  money  belong  to  the  purchasers,  and  the 
Plaintiffs,  as  next  of  kin,  have  no  direct  interest  in  them ; 
but  they  are  interested  in  their  being  properly  secured 
for  the  purchasers,  because  such  purchasers  cannot  be 
called  upon  to  pay  their  purchase-monies  without  hav- 
ing the  rents  accounted  for  and  paid  to  them.  It  is, 
however,  unnecessary  to  consider  whether  the  Plaintiffs 
are  entitled  to  any  relief,  there  being  no  demurrer  for 
want  of  equity,  before  me ;  but  the  question  is,  whether 
if  the  Plaintiffs  are  entitled  to  the  relief  they  pray,  they 
can  have  it  without  bringing  before  the  Court  those 
who  are  immediately  interested  in  the  subject  matter  of 
suit,  namely,  the  rents  and  timber-money.  If  the  con^- 
tracts  be  valid,  which  the  bill  states  them  to  be,  these 
rents  and  timber-money  cannot  form  part  of  the  per- 
sonal estate ;  but  the  Plaintiffs  may  not  be  able  to  have 
that  which  is  part  of  the  personal  estate  realised,  namely, 
the  purchase-monies,  without  seeing  that  these  rents  and 
timber-money  are  properly  accounted  for  and  applied. 

But  if  the  next  of  kin  have  such  an  interest  in  these 
^nts  and  timber»money  as  to  entitle  them  to  file  a  bill 
,^^/i73t  the  administrator  who  has  actually  received  them, 
'  •'i?  ^  uite  clear  that  each  purchaser  may  file  such  a  bill,  so 
'^^      t,  lie  Defendant  might  be  exposed  to  two  suits  for 
Mne  purpose ;  or,  after  a  decree  in  this  cause  and 
count  regularly  taken,  a  new  decree  might  be  ob- 
on  behalf  of  a  purchaser  who  would  not  be  bound 
account  taken  in  the  former  suit.     So,  again,  the 
ays  a  receiver  over  these  estates.     Suppose  a  re- 
appointed —  is  the  purchaser  to  be  bound  by  the 
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acts  of  the  receiTer  without  being  a  party  to  the  cause  ? 
Again,  the  bill  prays  that  the  account  may  be  taken  and 
the  amount  inTested  for  the  benefit  of  the  persons  inter- 
ested therein  ;  but  who,  according  to  the  statement,  are 
the  persons  interested  therein  ?  Why,  clearly,  the  pur- 
chasers. But  what  is  the  Court  to  do  with  the  fund 
when  it  has  been  secured  ?  According  to  the  statement 
in  the  bill,  the  fund  will  be  the  property  of  the  pur- 
chasers. Does  the  Court  ever  take  possession  of  a  fund 
without  having  the  owners  of  it  parties  to  the  cause? 


It  was  said,  that  the  purchasers,  if  made  parties,  might 
object  to  the  bill  as  multifarious.  That  can  be  no  ob- 
jection to  a  demurrer  for  want  of  parties.  Many  bills 
may  not  be  multifarious  as  to  some  persons  interested 
in  the  whole  of  the  subject  matter,  which  would  be  so  as 
to  others  interested  only  in  part  of  it;  but  that  is  no 
reason  for  the  Court  proceeding,  in  the  absence  of  any 
person  who  ought  to  be  present,  as  to  any  part  of  the 
case.  It  would  only  prove  that  the  Plaintiffs  had  adopted 
a  wrong  course  from  the  beginning,  and  that  the  error 
.  was  irremediable  under  the  ordinary  permission  to  amend 
by  adding  parties. 


Guarding  myself,  therefore,  against  being  supposed 
to  express  any  opinion  as  to  whether  the  Plaintiffs 
can,  in  any  shape  in  which  they  may  frame  their  bill, 
entitle  themselves  to  any  part  of  what  they  seek  by  their 
bill,  I  am  of  opinion  that  they  cannot  now  ask  for  it  in 
the  absence  of  the  purchasers  of  those  parts  of  the  pro- 
perty with  respect  to  which  they  ask  relief;  and  under 
such  circumstances,  it  is  the  usual  course  to  give  the 
Plaintiffs  an  opportunity  of  amending  the  bill  if  they  can. 

I  am,  therefore,  of  opinion  that  the  order  of  the  Vice- 
Chancellor  was  correct,  and  I  dismiss  the  appeal  with 
costs. 
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15. 

THE  bill,  which  was  filed  by  Lady  Dorothea  Louisa  A  husband, 
Campbell  and    her   four    infant  children,    against  eJu*^^^"' 
John   Mackai/i  Charles   Campbell^   John   Home   Homej  his  marriage, 
and  the  Marquess  of  Sligo^  who  was  alleged  to  be  out  \^ji^  and*S 
of  the  jurisdiction,  stated  a  settlement,  dated  March  upon  trust  for 
1817,  and  made  on  the  marriage  of  Sir  James  Campbell^  ijfe  and  afler 

since  deceased,  with  the  Plaintiff  Lady  D,  L.  Campbell.  *ier  decease  in 

...  Li      trust  for  sons 

whereby  two  sums  of  money,  which  were  subsequently  ofthemar^ 

converted  into  the  sum  of  21,308/.  5s.  5d.  Si  per  cents,  ""gej^^o 

*  f  ^  should  attain 

were  twenty-one, 
and  daughters 
who  should  attain  twenty-one  or  marry ;  with  a  proviso  that  the  persons  to  be 
appointed  guardians  of  the  children  by  his  will,  witn  the  trustees,  should,  after  the 
death  of  the  wife,  have  authority  to  apply  the  interest,  and  also,  in  certain  cases,  part 
of  the  capital  of  the  children's  presumptive  shares,  towards  their  maintenance  and 
advancement,  during  their  respective  minorities.  By  a  second  deed,  made  after  mar- 
riage, the  husband  vested  another  fund,  in  C,  and  D,  in  trust  for  his  wife  for  life, 
and,  after  her  decease,  for  the  benefit  of  the  children  of  the  marriage,  with  a  proviso 
that  the  trustees,  with  the  guardians  to  be  appointed,  should,  after  the  decease  of  the 
wife,  have  the  like  power,  during  the  minority  of  the  children,  to  apply  the  interest  ot 
their  presumptive  shares  towards  their  maintenance  and  education.  By  his  will, 
the  husband,  after  making  some  specific  bequests  to  his  wife,  be^eathed  his  pro- 
perty to  i4.,  B.,  and  C,  upon  certain  trusts  for  the  benefit  of  his  children  :  and  he 
appointed  them  his  executors  and  guardians  of  his  infant  children,  in  conjunction 
with  their  mother. 

To  a  bill  filed  after  the  husband's  death  by  the  wife  and  the  infant  children  against 
At  B^  C,  and  />.,  for  the  accounts  and  administration  of  the  property  comprised  in 
the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by  A,,  B»,  ana  C,  on  the  ground 
of  multifariousness,  was  over-ruled. 

ScmSU^  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not 
contained  the  proviso  vesting  in  the  guardians,  with  the  trustees,  the  discretionary 
power  as  to  maintenance  and  advancement. 

Semble^  where  all  the  Plaintiffs  have  a  common  interest  in  the  whole  of  the 
matters  comprised  in  the  bill,  the  objection  of  multifariousness,  set  up  by  Dcfend- 
aDts  who  are  concerned  only  in  a  portion  of  the  subject  matter,  b  a  question  o\ 
discretion,  to  be  determined  upon  considerations  of  convenience  with  reference 
to  the  circumstances  of  each  particular  case. 

Principles  and  distinctions  of  the  Court  with  respect  to  multifariousness. 

The  Court,  upon  demurrer,  must  assume  the  statement  in  the  bill  with  respect 
to  the  purport  of  a  deed  to  be  true;  and  the  demurring  party  is  not  at  liberty  to 
read  the  instrument  itself  for  the  purpose  of  disproving  the  statement,  notwith- 
standing that  for  greater  certainty  as  to  its  contents,  the  bill  expressly  refers  to  it 
as  being  in  the  demurring  party's  possession. 
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were  vested  in  Dennis  Browne  and  Thomas  Herbert^ 
both  since  deceased,  and  the  Defendants  JoAn  Mackcof 
and  Charles  Campbell^  upon  trust,  in  the  events  which 
had  happened,  to  pay  to  Lady  Z)«  L.  Campbell,  out  of 
the  interest  and  dividends,  an  annuity  of  738/.  9s.  SdL  by 
half  yearly  payments,  for  her  life,  and  as  to  the  residue 
of  such  dividends,  for  the  benefit  of  the  children  of  the 
marriage  equally ;  and  as  to  the  principal  of  the  trust 
monies,  after  the  decease  of  Lady  D.  L.  Campbell,  in  trust 
for  all  the  children  of  the  marriage  who,  being  sons, 
should  attain  twenty-one,  or  being  daughters,  should 
attain  that  age,  or  be  married,  equally ;  and  in  the  event 
of  there  being  no  such  children,  then  for  Lady  D.  L. 
Campbell;  and  the  settlement  empowered  Sir  James 
Campbell  by  any  deed  attested  by  two  credible  witnesses, 
or  by  his  last  will  in  like  manner  duly  attested,  to  appoint 
persons  to  be  guardians  of  the  persons  and  fortunes  of  the 
children  of  the  marriage;  with  a  proviso  that  the  per- 
sons so  to  be  appointed  guardians,  with  Browne,  Herbert, 
Mackay^  and  Campbell,  or  the  survivors  of  them,  or 
the  executors  of  such  survivor,  should  have  authority, 
immediately  after  the  decease  of  Sir  James  and  Lady 
D.  L.  Campbell^  to  apply  towards  the  maintenance  of 
such  children,  during  their  respective  minorities,  any 
annual  sum  not  exceeding  the  interest  of  their  pre- 
sumptive shares,  as  also  to  advance  any  sum  of  money, 
out  of  the  shares  of  any  male  children,  for  their  per- 
manent advancement  in  life,  during  minority. 


The  bill  next  stated  an  indenture  dated  the  22d  of 
Jvly  1834,  and  made  between  Sir  James  and  Lady  D. 
L.  Campbell,  of  the  one  part,  and  the  Defendants  the 
Marquess  of  Sligo  and  John  Home  Home,  of  the  other 
pan,  whereby  the  sum  of  10,000/.,  since  laid  out  in  the 
purchase  of  11,000/.  195.  6d.  3  per  cents,  was  assigned 
to  Lord  Sligo  and  Home,  upon  trust,  to  pay  the  interest 

and 
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and  dividends  arising  from  the  same,  when  invested,  to 
Lady  D.  L.  Campbell  for  life,  and  after  her  decease,  upon 
trust,  as  to  the  principal  monies,  for  the  children  of  the 
marriage  as  Lady  D.  L.  Campbell  should  appoint,  and 
in  default  of  appointment,  equally  among  them ;  and  the 
trustees  were  thereby  authorized  and  directed,  in  con- 
junction with  the  guardians  to  be  appointed  for  the 
infant  Plaintiffs,  to  apply  the  dividends  and  interest 
of  the  trust  funds,  after*  Lady  />.  L.  Campbell's  decease, 
for  the  maintenance  and  education  of  the  infant  Plain- 
tiffs, during  their  respective  minorities,  in  like  manner, 
and  in  tlie  same  proportions,  as  was  provided  under  the 
marriage  settlement;  as  by  the  said  indenture,  in  the 
possession  of  some  or  one  of  the  Defendants,  and  to 
which  the  Plaintiflfs  for  certainty  referred,  would  more 
fully  appear. 

The  bill  then  stated  the  will  of  Sir  James  Campbell 
dated  the  26th  of  July  1834,  and  attested  by  two  wit- 
nesses, whereby,  after  making  certain  specific  bequests, 
the  testator  gave  and  bequeathed  to  the  Defendants  Join 
Mackay^  Charles  Campbell^  and  John  Home  Home^  a 
sum  of  15,000/.,  upon  trust,  to  invest  the  same,  and 
apply  the  whole  or  any  part  of  the  dividends  and  in- 
terest towards  the  maintenance  and  education  of  his 
three  daughters  during  their  respective  minorities ;  and 
as  to  the  principal,  in  trust  for  such  of  them  as  should 
attain  twenty-one,  or  marry  under  that  age,  with  the 
consent  of  their  guardians  thereinafter  appointed ;  and 
in  case  they  should  all  die  under  twenty-one,  then 
the  capital  was  to  sink  into  the  residue;  and  as  to 
all  his  i^es^duary  estate,  the  testator  gave  and  bequeathed 
it  to  Campbellj  Mackay^  and  Home^  upon  trust,  to  convert 
the  same  into  money,  and  having  invested  the  produce, 
upon  trust  to  apply  a  competent  part  of  the  interest 
and  dividends,  at  their  discretion,  towards  the  main- 
tenance 
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tenance  of  his  infant  son,  the  Plaintiff  James  Campbell^ 
during  his  minority ;  and  after  he  should  have  attained 
the  age  of  twenty-one,  then  to  pay  him  one  half  of 
such  interest  and  dividends,  until  be  should  attain 
the  age  of  twenty-five ;  and  when  he  should  have  at* 
tained  that  age,  then  upon  trust,  as  to  the  surplus 
interest  and  accumulations,  and  also  the  principal 
monies,  to  assign  and  transfer  the  same  to  his  said  son 
for  his  own  use  absolutely ;  and  in  case  his  son  should 
attain  twenty-one,  but  die  under  the  age  of  twenty-five^ 
and  leave  no  issue,  then  the  testator  directed  his  trustees 
to  hold  his  residuary  estate  upon  trust  for  the  benefit 
of  such  of  his  said  daughters  as  should  attain  twenty- 
one,  or  marry  with  such  consent  as  aforesaid;  and  in 
case  all  his  daughters  should  die  under  twenty-one, 
and  without  having  been  married,  then  he  directed 
his  trustees  to  transfer  and  pay  over  all  the  said  trust 
monies  to  his  brother,  the  Defendant  Charles  Campbell^ 
for  his  absolute  usie ;  and  he  appointed  the  Defendants 
Jo/in  Mackayy  Charles  Campbell^  and  John  Home  Home 
his  executors,  and  constituted  his  wife  and  his  said 
executors  guardians  of  his  children  during  their  re- 
spective minorities. 


The  bill  then  stated  that  the  testator  died  at  Paris  in 
the  month  of  May  1835,  without  having  altered  or  re- 
voked his  will,  and  that  he  left  the  Plaintiff,  Lady  D.  L. 
Campbellf  his  widow,  and  the  four  infant  Plaintiffs,  James 
Campbell,  Louisa  Campbell,  Charlotte  Campbell,  and  EmUy 
Campbell,  his  only  children,  and  next  of  kin,  of  whom 
James  Campbell  was  his  heir  at  law;  and  that  the  De- 
fendants John  Mackay  and  Charles  Campbell  proved  the 
will,  power  being  reserved  to  Home  to  come  in  and 
prove.  The  bill  then  stated  certain  transactions  relaUve 
to  a  sum  of  2000/.,  alleging  that  this  sum  had  been 
given  by  Sir  Jcunes  Campbell  to  the  Plaintiff  Lady  D.  Z. 

Camj)beU, 
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Campbellj  in  his  life  time,  to  be  disposed  of  as  she  should  1836. 
think  proper,  for  the  use  of  herself  and  her  children ;  '  ^  ~~ 
and  that,  with  the  exception  of  a  portion  expended  in  9. 

discharging  debts  incurred  in  the  maintenance  of  herself     Mackat. 
and  her  family,  she  had  laid  it  out  in  the  purchase  of 
50,000/^  French  rentes,  of  which  she  was  the  holder, 
and  had  ever  since  received  the  dividends. 

The  bill  further  stated,  that  the  infant  Plaintiffs  had 
always  resided  with  and  were  now  maintained  by  Lady 
D.  L.  Campbell ;  and  it  charged  that  the  Defendants,  ' 
the'  executors,  though  applied  to  for  that  purpose,  had 
refused  to  concur  with  the  Plaintiff  Lady  Z)*  L.  Camp* 
bell,  in  doing  all  necessary  acts  for  securing  the  fortunes 
of  the  infant  Plaintiffs,  and  providing  for  their  main- 
tenance and  education  during  their  minorities. 

The  bill  prayed  that  the  trusts  of  the  marriage  set- 
tlement, and  of  the  indenture  of  Juli/  1834,  might  be 
performed,  and  that,  if  necessary,  new  trustees  might  be 
appointed  in  the  room  of  Browne  and  Herbert  deceased, 
and  of  the  Marquess  of  Sligo,  and  that  an  account  might 
be  taken  of  the  personal  estate,  and  also  of  the  debts 
and  funeral  and  testamentary  expenses,  of  the  testator, 
and  that  his  personal  estate  might  be  applied  in  a  due 
course  of  administration ;  that  the  residuary  estate  might 
be  ascertained  and  secured,  and  that  an  inventory  might 
be  taken  of  the  articles  specifically  bequeathed  to  Lady 
D. L. Campbell  for  her  life;  that  it  might  be  declared 
that  the  infant  Plaintiffs  were  entitled  to  the  50,00Q/I 
French  rentes ;  that  a  proper  allowance  might  be  made 
to  Lady  Z).  L,  Campbell  for  the  past  and  future  main- 
tenance of  the  infant  Plaintiffs,  having  regard  to  their 
rank  and  fortune,  and  that  a  receiver  might  be  appointed 
to  get  in  the  outstanding  estate. 

To 
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To  this  bill  the  Defendants,  Mackay^  Campbell^  and 
Home  filed  a  demurrer,  and  for  cause  of  demurrer 
shewed  ^^  that  it  appears  by  the  bill  that  the  same  is  filed 
for  divers  and  distinct  matters  and  things,  which  are  in 
no  manner  connected  with  each  other,  and  which  ought 
not  to  be  joined  together  in  the  said  bill,  and  that  the 
said  bill  is  altogether  multifarious ;  wherefore,"  &c. 

The  Vice-Chancellor  overruled  the  demurrer,  and 
the  Defendants  thereupon  appealed. 


Sir  W.  Homef  Mr.  Wtgram,  and  Mr.  James  Russell, 
in  support  of  the  appeal. 

Upon  this  record  relief  is  sought  against  a  number  of 
Defendants  in  respect  of  two  settlements  and  a  will. 
With  the  first  settlement,  two  of  the  Defendants,  Home 
and  Lord  Sligo^  have  no  concern  whatever,  and  the  same 
may  be  said  of  Mackay  and  Campbell  with  respect  to 
the  second  settlement;  while,  under  tiie  will,  Mactay, 
Campbelly  and  Home  are  executors  and  trustees,  and 
Lord  Sligo  is  an  absolute  stranger.  This,  therefore,  is 
an  attempt  to  unite,  in  one  record,  claims  growing  out 
of  three  distinct  instruments,  and  prosecuted  against  four 
several  Defendants,  each  of  whom  may  truly  afiirm  that 
a  large  portion  of  the  case  made,  and  of  the  relief  sought, 
is,  as  to  him,  utterly  inapplicable.  Why  should  Lord 
Sligo  be  involved  in  all  the  inquiries  and  accounts 
which  the  bill  seeks  nlative  to  Sir  James  Campbell's 
estate,  with  a  view  to  the  administration  of  the  will? 
Why  should  his  Lordship  and  the  Defendant  Home  be 
called  upon  to  answer  a  bill  which  seeks  against  their 
co-defendants  relief  founded  upon  the  marriage-setde- 
ment  of  1817  (to  which  Lord  Sligo  and  Home  were  no 
parties),  and  which  bill  therefore  as  to  them  is  to  that  ex- 
tent improper  ?  Why  should  Messrs.  Mackay  and  Camp- 
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bell  be  implicated  in  a  contest  relative  to  the  construc- 
tion and  effect  of  the  deed  of  1834,  and  the  rights  of  the 
Plaintiffs  in  respect  of  that  deed,  when  it  is  obviouSf  on 
the  face  of  the  bill  itself,  that  they  can  in  no  wayi  be ' 
made  accountable  under  it?  The  bill  has  ayowediy  a 
number  of  distinct  objects :  it  prays  for  the  execution  of 
the  trusts  of  the  two  settlements,  for  the  appointment  of 
a  new  trustee  in  the  room  of  Lord  Sligo,  and  for  the  ac- 
counts and  administration  of  the  testator's  personal  estate 
under  his  will.  The  introduction  of  matters  so  hetero- 
geneous into  one  record,  clearly  comes,  widiin  the  defi- 
nition of  multifariousness  given  by  Sir  John  Leach  in 
Salvidge  v.  Hyde.  ^^  In  order  to  determine  whether  a 
suit  is  multifarious  (says  his  Honor  in  that  case),  the 
inquiry  is  not  whether  each  Defendant  is  connected  with 
every  branch  of  the  cause,  but  whether  the  Plaintiff^s 
bill  seeks  relief  in  respect  of  matters  which  are  in  their 
nature  separate  and  distinct."  (a) 


1836. 


t/. 

Ma'^kay. 


The  only  circumstance  which  is  common  to  the  De- 
fendants is,  that  under  one  or  other  of  the  instruments 
in  question  they  are  all  subject  to  some  liability  to  all  the 
Plaintiffs.  But  that  common  liability  furnishes  no  reason 
why  the  separate  cases  against  each  should  be  united  in 
one  suit,  any  more  than  in  the  instance  of  a  creditor, 
who,  having  several  demands  against  the  estates  of  three 
deceased  debtors,  must,  for  the  purpose  of  an  account 
and  payment,  proceed  by  distinct  bills  against  the  repre- 
sentatives of  each.  If  the  bill  is  multifarious  as  to  some 
of  the  Defendants,  it  must  necessarily  be  so  as  to  all ;  for 
the  part  of  it  which  is  relevant  to  one  Defendant,  is  ir- 
relevant to  the  others,  and  vice  versd  .-  the  case  taken  as  a 
whole  is  not  applicable  to  each,  and  each  therefore  is 
entitled  to  set  up  the  objection.     No  authority  can  be 

produced 

(a)  5  Mad.  146, 
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V. 

FrAsbb. 
Nov.  9. 


ne  Lord  Chancellorv 

This  was  an  appeal  from  an  order  of  the  Vice-Chan- 
cellor  upon  a  demurrer,  first,  for  want  of  equity,  and 
secondly,  for  want  of  certain  parties,  being  three  per- 
sons, by  the  bill  alleged  to  have  agreed  for  the  purchase 
of  part  of  the  freehold  estates  of  the  late  Mr.  Farquhar, 
The  Vice-Chancellor  did  not  allow  the  demurrer  for 
want  of  equity,  and  the  Defendants  have  not  appealed 
against  that  decision;  but  the  Vice-Chancellor  did 
allow  the  demurrer  for  want  of  these  parties,  and  the 
order,  as  of  course  in  such  cases,  gave  the  Plaintiffs 
liberty  to  amend  by  adding  parties.  Against  this  order 
the  Plaintiffs  have  appealed,  and  the  question  is,  whe- 
ther these  purchasers  are  necessary  parties  to  the  case 
stated  by  the  bill. 


The  case  made  by  the  bill  is  simply  this;  —  that 
^v.  FarqtAar  entered  into  several  contracts  for  the  sale 
of  different  parts  of  his  freehold  estates,  and  then  died 
intestate,  leaving  several  persons,  of  whom  the  Plaintiffs 
represent  some,  his  next  of  kin,  and  John  Farquhar 
Fraser^  the  party  demurring,  James  Mortimer j  a  De- 
fendant, and  Mrs.  Trezevant^  another  Defendant,  also 
next  of  kin,  and  who  also  claimed  to  be  heirs  at  law. 
It  then  states  a  deed  between  all  the  parties  interested, 
except  Mrs.  Trezevant,  by  which  it  was  agreed  that  the 
purchase-monies  for  the  land  so  contracted  to  be  sold 
should,!  at  all  events,  be  treated  and  divided  as  per- 
sonalty. It  then  states  a  decree  for  an  account  of  the 
Dersonal  estate :  that  three  of  the  contracts  remained 
unperformed,  but  that  they  are  valid  contracts,  and  that 
the  purchasers  are  entitled  to  the  rents  from  a  time  long 
tince  past;  that  the  Defendant  John  Farqu/iar  Fraser 
has  been  in  possession  of  those  lands  so  agreed  to  be 
purchased,  and  has  received  the  rents;   and   it  prays 

for 
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for  an  account  of  those  rents  and  of  timber  cut,  and  of 
the  expenses  of  management,  and  that  the  balance  may 
be  secured  for  the  benefit  of  the  Plaintiffs  or  of  the 
persons  interested. 


1836. 


According  to  the  statement  in  the  bill  these  rents  and 
the  timber  money  belong  to  the  purchasers,  and  the 
Plaintiffs,  as  next  of  kin,  have  no  direct  interest  in  them ; 
but  they  are  interested  in  their  being  properly  secured 
for  the  purchasers,  because  such  purchasers  cannot  be 
called  upon  to  pay  their  purchase-monies  without  hav- 
ing the  rents  accounted  for  and  paid  to  them.  It  is, 
however,  unnecessary  to  consider  whether  the  Plaintiffs 
are  entitled  to  any  relief,  there  being  no  demurrer  for 
want  of  equity,  before  me;  but  the  question  is,  whether 
if  the  Plaintiffs  are  entitled  to  the  relief  they  pray,  they 
can  have  it  without  bringing  before  the  Court  those 
who  are  immediately  interested  in  the  subject  matter  of 
suit,  namely,  the  rents  and  timber-money.  If  the  cou'- 
tracts  be  valid,  which  the  bill  states  them  to  be,  these 
rents  and  timber-money  cannot  form  part  of  the  per- 
sonal estate ;  but  the  Plaintiffs  may  not  be  able  to  have 
that  which  is  part  of  the  personal  estate  realised,  namely, 
the  purchase-monies,  without  seeing  that  these  rents  and 
timber-money  are  properly  accounted  for  and  applied. 


But  if  the  next  of  kin  have  such  an  interest  in  these 
rents  and  timbef^money  as  to  entitle  them  to  file  a  bill 
against  the  administrator  who  has  actually  received  them, 
it  is  quite  clear  that  each  purchaser  may  file  such  a  bill,  so 
that  the  Defendant  might  be  exposed  to  two  suits  for 
the  same  purpose ;  or,  after  a  decree  in  this  cause  and 
the  account  regularly  taken,  a  new  decree  might  be  ob- 
tained on  behalf  of  a  purchaser  who  would  not  be  bound 
by  the  account  taken  in  the  former  suit  So,  again,  the 
bill  prays  a  receiver  over  these  estates.  Suppose  a  re- 
ceiver appointed  —  is  the  purchaser  to  be  bound  by  the 

acts 
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1886.  The  Vice-Chancellor,  in  his  judgment,  admitted  that 

V-   "    -''     in  strictness  the  bill  was,  to  a  certain  extent*  multifarious; 
Campbell 

V.  but  he  thought  that  there  could  not  be  a  due  exercise  of 

Mackay.  ^jjg  discretion  vested  in  the  trustees  and  guardians  with 
regard  to  the  maintenance,  unless  the  Court  had  before 
it  at  the  same  time  the  administration  of  the  whole  per- 
sonal property,  as  well  that  which  was  settled  by  the 
deeds,  as  that  which  passed  by  the  will.  It  is  however 
well  established  in  practice,  that  in  fixing  what  is  proper 
to  be  allowed  for  the  maintenance  of  infants,  either  ia 
a  cause  or  upon  petition,  the  Master  may  inquire  into 
and  take  into  his  consideration,  all  the  property,  from 
whatever  sources  derived,  to  which  the  infants  are 
entitled,  and  whether  the  administration  of  it  has  beea 
committed  to  the  Court  or  not  The  nomination  of  the 
Defendants  in  the  will  as  guardians  of  the  infant  Plaio- 
tifis,  was  plainly  not  intended  to  be  an  appointment  in 
exercise  of  the  power  alleged  to  be  reserved  by  the  trust 
deeds ;  for  it  associates  Lady  Z).  L.  Campbell  in  the  office^ 
although  by  the  deeds  it  is  expressly  provided  that  the 
discretionary  powers,  given  to  the  trustees  with  respect 
to  maintenance  and  advancement,  shall  not  arise  until 
after  her  decease.  The  executors,  therefore,  are  only 
guardians  of  the  persons,  and  not  of  the  settled  fortunes 
of  the  infants;  and  it  is  dear  that,  in  a  suit  to  administer 
the  property  of  infants,  those  who  are  mere  guardians 
of  their  persons  are  not  necessary  parties.  It  is  further 
to  be  observed  that,  assuming  the  efiPect  of  the  deeds 
to  be  correctly  stated  in  the  bill,  the  infants  have  no 
present  interest  under  either  of  them,  for  the  whole  in- 
come of  the  fund  comprised  in  the  marriage  settlement, 
(with  the  exception  of  a  few  pounds,  not  sufficient  to 
defray  the  expenses  of  management)  is  to  be  enjoyed  by 
Lady  D.  L.  Campbell  during  her  life ;  and  not  a  shilling 
of  the  trust  fund  which  is  the  subject  of  the  deed  of  July 
1834  can  be  applied  for  the  benefit  of  the  infants,  even 

towards 
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^I^HE  bill,  which  was  filed  by  Lady  Dorothea  Louisa  A  husband, 
-*-    Campbell  and    her   four    infant  children,    against  ^Ju^®^  **" 
John   Mackay^  Charles   Campbell^   John   Home   Home^  his  marriage. 
and  the  Marquess  of  Sligo^  who  was  alleged  to  be  out  \^ji^  and*S 
of  the  jurisdiction,  stated  a  settlement,  dated  March  upon  trust  for 
1817,  and  made  on  the  marriage  of  Sir  James  Campbell^  \\f^^  and  after 

since  deceased,  with  the  Plaintiff  Lady  D.  L.  Campbell.  ^^^  decease  in 

...  .,      trust  for  sons 

whereby  two  sums  ot  money,  which  were  subsequently  of  the  mar- 
converted  into  the  sum  of  21,308/.  5s.  5d.  8*  per  cents,  "u^T*'°  • 

^  r  y  should  attain 

were  twenty-one, 
and  daughters 
who  should  attain  twentv-one  or  marry ;  with  a  proviso  that  the  persons  to  be 
appointed  guardians  of  the  children  by  his  will,  with  the  trustees,  should,  after  the 
death  of  the  wife,  have  authority  to  apply  the  interest,  and  also,  in  certain  cases,  part 
of  the  capital  of  the  children's  presumptive  shares,  towards  their  maintenance  and 
advancement,  during  their  respective  minorities.  By  a  second  deed,  made  after  mar- 
riage, the  husband  vested  another  fund,  in  C  and  D,  in  trust  for  his  wife  for  life, 
and,  after  her  decease,  for  the  benefit  of  the  children  of  the  marriage,  with  a  proviso 
that  the  trustees,  with  the  ffuardians  to  be  appointed,  should,  after  the  decease  of  the 
wife,  have  the  like  power,  during  the  minority  of  the  children,  to  apply  the  interest  of 
their  presumptive  shares  towards  their  maintenance  and  educotion.  By  his  will, 
the  husband,  after  making  some  specific  bequests  to  his  wife,  bequeathed  his  pro- 
perty to  A,,  B,^  and  C,  upon  certain  trusts  for  the  benefit  of  his  children  :  and  he 
appointed  them  hb  executors  and  guardians  of  his  infant  children,  in  conjunction 
with  their  mother. 

To  a  bill  filed  after  the  husband's  death  by  the  wife  and  the  infant  children  against 
A,^  B,y  C,  and  />.,  for  the  accounts  and  administration  of  the  property  comprised  in 
the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by  A,^  B.^  ancf  C,  on  the  ground 
of  multifariousness,  was  over-ruled. 

SembiCy  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not 
contained  the  proviso  vesting  in  the  guardians,  with  the  trustees,  the  discretionary 
power  as  to  maintenance  and  advancement. 

SembU^  where  all  the  Plaintiffs  have  a  common  interest  in  the  whole  of  the 
matters  comprised  in  the  bill,  the  objection  of  multifariousness,  set  up  by  Defend- 
ants who  are  concerned  only  in  a  portion  of  the  subject  matter,  is  a  question  o\ 
discretion,  to  be  determined  upon  considerations  of  convenience  with  reference 
to  the  circumstances  of  each  particular  case. 

Principles  and  distinctions  of  the  Court  with  respect  to  multifariousness. 

The  Court,  upon  demurrer,  must  assume  the  statement  in  the  bill  with  respect 
to  the  purport  of  a  deed  to  be  true;  and  the  demurring  party  is  not  at  liberty  to 
read  the  instrument  itself  for  the  purpose  of  disproving  the  statement,  notwith- 
standing that  for  greater  certainty  as  to  its  contents,  the  bill  expressly  refers  to  it 
as  being  in  the  demurring  party's  possession. 
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Mr.  Temple  and  Mr.  J.  B.  Parry,  for  the  bill. 

This  is  a  suit  instituted  For  the  purpose  of  protecting 
the  whole  property  of  the  infant  Plaintiffs,  each  of  whom 
is  directly  interested  in  the  execution  of  the  trusts  of  all 
the  three  instruments  stated  upon  the  bill.  The  circum- 
stance  that  under  the  deeds  their  interests  are  only  re- 
versionary makes  no  difference;  they  have  still  an 
unquestionable  right  to  call  upon  the  Court  to  secure 
the  fund,  and  to  see  that  the  trusts  upon  which  it  has 
been  given  are  properly  carried  into  effect.  The  pro- 
position contended  for  on  the  other  side,  is  that  the 
Court  would  not  be  justified  in  making  an  order  for  the 
due  administration  of  all  the  property  to  which  the  Plain- 
tiffs are  entitled,  in  a  single  suit ;  but  that  a  variety  of 
suits  must  be  instituted  for  that  purpose.  No  authority 
can  be  produced  for  such  a  proposition.  The  cases  that 
have  been  cited  apply  to  bills  which  have  united  upon 
one  record  claims  of  a  distinct  and  totally  dissimilar  na- 
ture, such  as  Harrison  v.  Hogg,  and  fVardv,  The  Duierf 
Northumberland,  or  to  bills  where  the  Court,  upon  con- 
siderations of  expediency,  has  thought  that  the  several 
matters,  as  to  which  relief  was  sought,  might  more  con- 
veniently form  the  subject  of  separate  and  independent 
suits.  Cases  of  the  latter  kind  are  very  numerous,  and 
perhaps  not  always  to  be  reconciled  with  each  other; 
but  the  doctrine  to  be  collected  from  the  whole  of  them, 
is  that  the  question  of  multifariousness  is  always  a  ques- 
tion  of  discretion,  to  be  determined  upon  considerations 
of  convenience,  and  not  by  any  abstract  principle  or 
positive  rule.  Each  case,  therefore,  must  be  judged  of 
by  its  own  circumstances.  Here  the  circumstances  are 
extremely  peculiar;  and  it  is  impossible  to  shew  how 
any  practical  evil  or  inconvenience  can  result  to  any 
party  from  allowing  the  interests  of  these  Plaintifis  under 
all  the  three  instruments,  to  be  brought  under  the  pro- 
tection 
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and  dividends  arising  from  the  same,  when  invested,  to 
Lady  Z).  Xr.  Campbell  For  life,  and  after  her  decease,  upon 
trust,  as  to  the  principal  monies,  for  the  children  of  the 
marriage  as  Lady  D.  L.  Campbell  should  appoint,  and 
in  default  of  appointment,  equally  among  them;  and  the 
trustees  were  thereby  authorized  and  directed,  in  con- 
junction with  the  guardians  to  be  appointed  for  the 
infant  Plaintiffs,  to  apply  the  dividends  and  interest 
of  the  trust  funds,  after«Lady  J).  L.  Campbeirs  decease, 
for  the  maintenance  and  education  of  the  infant  Plain- 
tiffs, during  their  respective  minorities,  in  like  manner, 
and  in  the  same  proportions,  as  was  provided  under  the 
marriage  settlement;  as  by  the  said  indenture,  in  the 
possession  of  some  or  one  of  the  Defendants,  and  to 
which  the  Plaintiflfs  for  certainty  referred,  would  more 
fully  appear. 


1836. 
Campbell 

V. 

Mackay. 


The  bill  then  stated  the  will  of  Sir  James  Campbell 
dated  the  26th  of  July  1834«,  and  attested  by  two  wit- 
nesses, whereby,  after  making  certain  specific  bequests, 
the  testator  gave  and  bequeathed  to  the  Defendants  John 
Mackay^  Charles  Campbell^  and  John  Home  Home^  a 
sum  of  15,000/.,  upon  trust,  to  invest  the  same,  and 
apply  the  whole  or  any  part  of  the  dividends  and  in- 
terest towards  the  maintenance  and  education  of  his 
three  daughters  during  their  respective  minorities ;  and 
as  to  the  principal,  in  trust  for  such  of  them  as  should 
attain  twenty-one,  or  marry  under  that  age,  with  the 
consent  of  their  guardians  thereinafter  appointed ;  and 
in  case  they  should  all  die  under  twenty-one,  then 
the  capital  was  to  sink  into  the  residue;  and  as  to 
all  his  residuary  estate,  the  testator  gave  and  bequeathed 
it  to  Campbell,  Mackay,  and  Home,  upon  trust,  to  convert 
the  same  into  money,  and  having  invested  the  produce, 
upon  trust  to  apply  a  competent  part  of  the  interest 
and  dividends,  at  their  discretion,  towards  the  main- 
tenance 
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settlements  carried  into  effect;  for  the  appointment  is 
made  in  exercise  of  the  power  reserved  by  those  settle- 
ments, and  the  executors  are  thereby  constituted  trus- 
tees, and  invested  with  a  discretionary  power  over  the 
property,  out  of  which  the  allowances  for  maintenance 
and  advancement  are  to  be  made,  as  effectually  as  if  they 
had  been  named  trustees  originally.  The  result  is  that 
upon  each  of  the  three  instruments,  all  the  Defendants 
are  co-trustees  for  all  the  Plaintifi^.  The  settlements 
and  the  will  may  thus  be  regarded  in  the  light  of  sepa- 
rate contracts,  each  between  the  same  set  of  contracting 
parties;  and  it  will  not  be  seriously^  contended,  that  if  a 
person  sells  three  different  estates  to  the  same  purchaser 
by  as  many  distinct  agreements,  the  latter,  when  he  seeks 
to  enforce  the  agreements,  may  not  include  all  the  three 
in  one  and  the  same  bill ;  Rayner  v*  Julian  (a).  Even  if 
it  were  held  that  the  nomination  of  the  executors  to  be 
guardians  of  the  infants,  coupled  with  the  authority  given 
them  as  such  under  the  deeds,  constituted  the  Defendants 
guardians  of  the  infants'  persons  only,  and  not  trustees 
of  their  settled  fortunes,  still  it  is  clear  from  the  language 
of  Lord  Macclesfield  in  The  Duke  of  Beaufort  v.  Berty{b\ 
that  their  office  of  guardians  would  render  them  amen- 
able to  the  Court  in  the  character  of  trustees,  and  that 
they  would,  therefore,  be  necessary  parties  to  any  suit 
seeking  to  have  the  settlements  specifically  executed. 


Sir  JViUiam  Home,  in  reply. 


Nov.  15.  The  Lord  Chancellor. 

This  case   came   before   me  by   appeal    from    the 
Vice-Chancellor's  judgment  upon  a  demurrer  for  multi- 
fariousness. 

(tf)  2  Dick.  677.  {6)  1  P.  Wms.  703. 
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Campbelly  in  his  life  time,  to  be  disposed  of  as  she  should  1836. 
think  proper,  for  the  use  of  herself  and  her  children ;  1,^  ^  ^ 
and  that,  with  the  exception  of  a  portion  expended  in  «. 

discharging  debts  incurred  in  the  maintenance  of  herself     ^'ackat. 
and  her  family,  she  had  laid  it  out  in  the  purchase  of 
50,000/1  French  rentes,  of  which  she  was  the  holder, 
and  had  ever  since  received  the  dividends. 

The  bill  further  stated,  that  the  infant  Plaintiffs  had 
always  resided  with  and  were  now  maintained  by  Lady 
D.  L*  Campbell ;  and  it  charged  that  the  Defendants,  * 
the'  executors,  though  applied  to  for  that  purpose,  had 
refused  to  concur  with  the  Plaintiff  Lady  Z)*  L.  Camp- 
bellj  in  doing  all  necessary  acts  for  securing  the  fortunes 
of  the  infant  Plaintiffs,  and  providing  for  their  main- 
tenance and  education  during  their  minorities. 

The  bill  prayed  that  the  trusts  of  the  marriage  set- 
tlement, and  of  the  indenture  of  July  1834,  might  be 
performed,  and  that,  if  necessary,  new  trustees  might  be 
appointed  in  the  room  of  Browne  and  Herbert  deceased, 
and  of  the  Marquess  of  Sligo,  and  that  an  account  might 
be  taken  of  the  personal  estate,  and  also  of  the  debts 
and  funeral  and  testamentary  expenses,  of  the  testator, 
and  that  his  personal  estate  might  be  applied  in  a  due 
course  of  administration;  that  the  residuary  estate  might 
be  ascertained  and  secured,  and  that  an  inventory  might 
be  taken  of  the  articles  specifically  bequeathed  to  Lady 
Z>. L. Campbell  for  her  life;  that  it  might  be  declared 
that  the  infant  Plaintiffs  were  entided  to  the  50,00Q/I 
French  rentes;  that  a  proper  allowance  might  be  made 
to  Lady  D.  L.  Campbell  for  the  past  and  future  main- 
tenance of  the  infant  Plaintiffs,  having  regard  to  their 
rank  and  fortune,  and  that  a  receiver  might  be  appointed 
to  get  in  the  outstanding  estate. 

To 
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It  would,  indeed,  be  extremely  miscfaieToiB  if  such  a  mk 
were  establbbed  in  point  of  law :  no  possible  advantage 
could  be  gained  by  it;  and  it  would  lead  to  a  mul- 
tiplicatioQ  of  suits  in  cases  where  it  could  answer  no 
purpose  to  have  the  subject  matter  of  the  contest  split 
up  into  a  variety  of  separate  bills. 


To  lay  down  any  rule  applicable  universally,  or  to 
say  what  constitutes  multifariousness,  as  an  abstract 
proposition,  is,  upon  the  authorities,  utterly  impossible. 
The  cases  upon  the  subject  are  extremely  various;  and 
the  Court,  in  deciding  them,  seems  to  have  considered 
what  was  convenient  in  particular  circumstances  rather 
than  to  have  attempted  to  lay  down  any  absolute  rule. 
The  language  of  Sir  John  Leach  in  Scdvidge  v.  Ifyde  is 
of  course  to  be  understood  with  reference  to  the  par- 
ticular case  before  him,  and,  considered  in  that  point 
of  view,  it  was  perfectly  correct,  although,  stated  as  a 
general  proposition,  it  would  run  counter  to  a  numerous 
class  of  cases.  The  only  way  of  reconciling  the  autho- 
rities upon  the  subject  is,  by  adverting  to  the  bet  that, 
although  the  books  speak  generally  of  demurrers  for 
multifariousness,  yet  in  truth  such  demurrers  may  be 
divided  into  two  distinct  kinds.  Frequently  the  objeo* 
tion  raised,  though  termed  multifariousness,  is  in  fact 
more  properly  misjoinder;  that  is  to  say,  the  cases  or 
claims  united  in  the  bill  are  of  so  different  a  character 
that  the  Court  will  not  permit  them  to  be  litigated  in 
one  record.  It  may  be  that  the  Plaintiffs  and  Defend- 
ants are  parties  to  the  whole  of  the  transactions  which 
form  the  subject  of  the  suit,  and  nevertheless  those 
transactions  may  be  so  dissimilar  that  tlie  Court  will 
not  allow  them  to  be  joined  together,  but  will  require 
distinct  records.  But  what  is  more  familiarly  under* 
stood  by  the  term  multifariousness,  as  applied  to  a  bill, 
is  where  a  party  is  able  to  say  he  is  brought  as  a  De- 

ftndant 
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fendant  upon  a  record,  with  a  large  portion  of  which, 
and  of  the  case  made  by  which,  he  has  no  connection 
whatever.  The  form  of  demurrers  for  multifariousness 
strongly  illustrates  this  distinction,  at  least  as  it  used  to 
be  understood ;  for  the  old  form  of  the  demurrers  upon 
the  last-mentioned  ground  went  on  to  state  the  evil  of 
uniting  distinct  matters  in  one  record,  whereby  parties 
were  put  to  great  and  useless  expense,  an  objection 
which  has  no  application  in  a  case  of  misjoinder. 


1836. 


Campbell 
Mackay. 


The  distinction  is  clearly  taken  in  a  case  which  has 
been  very  much  relied  upon,  but  which  by  no  means 
bears  out  the  proposition  it  was  cited  to  support,  —  the 
case  of  fVafxl  v.  The  Duke  of  Northwnberland.  (a)  In 
that  case  the  plaintiff  had  been  tenant  of  a  colliery  under 
the  preceding  Duke  of  Nortkumberlandf  and  continued 
also  to  be  tenant  under  his  son  and  successor  the  then 
Duke ;  and  he  filed  a  bill  against  the  then  Duke  and 
Lord  Beverley^  who  were  the  executors  of  their  father, 
seeking  relief  against  them  in  respect  of  transactions,  part 
of  which  took  place  in  the  lifetime  of  the  former  Duke, 
and  part,  between  the  plaintiff  and  the  then  Duke,  after 
his  father's  decease.  To  this  bill  the  defendants  put  in 
separate  demurrers;  and  the  forms  of  the  two  demur- 
rers, which  were  very  different,  clearly  illustrate  the  dis- 
tinction I  have  adverted  to.  The  Duke  could  not  say 
that  there  was  any  portion  of  the  bill  with  which  he  was 
not  necessarily  connected ;  because  he  was  interested  in 
one  part  of  it  as  owner  of  the  mine,  in  the  other,  as  re- 
presenting his  father.  But  his  defence  was,  that  it  was 
improper  to  join  in  one  record  a  case  against  him  as 
representative  of  his  father,  and  a  case,  against  him 
arising  out  of  transactions  in  which  he  was  personally 
concerned.     The  form  of  his  demurrer  was,  that  there 

was 
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was  an  improper  joinder  of  the  subject  matters  of  the 
suit.  Lord  Beverlej/s  demurrer,  again,  was  totally  dif- 
ferent :  it  was  in  the  usual  form  of  a  demurrer  for  mul- 
tifariousness, and  proceeded  on  the  ground  that,  by 
including  transactions  which  occurred  between  the 
plaintiff  and  the  other  defendant  with  transactions  be- 
tween the  plaintiff  and  the  late  Duke^  (with  the  latter  of 
which  only  Lord  Beverley  could  have  any  concern,)  the 
bill  was  drawn  to  an  unnecessary  length,  and  the  de- 
murring party  exposed  to  improper  and  useless  expense. 
Both  demurrers  were  allowed,  and  both,  it  may  be  said, 
in  a  sense,  were  allowed  for  multifariousness;  but  it  is 
obvious  that  the  real  objection  was  very  different  in  the 
two  cases.  In  Hmrison  v.  Hogg  (a),  which  was  also 
more  properly  a  case  of  misjoinder,  the  plaintifis  en- 
deavoured to  unite  in  one  record, a  demand  in  which  all 
the  plaintiffs  jointly  had  an  interest,  with  a  demand  in 
which  only  one  of  them  had  an  interest ;  and  the  de- 
murrer was  allowed  upon  the  ground  that  the  subject 
matters  were  such  as  in  the  opinion  of  the  Court  ought 
not,  according  to  the  rules  of  pleading,  to  be  included 
in  one  suit  In  Saxton  v.  Davis  (&),  the  suit  prayed  an 
account  against  the  representatives  of  a  bankrupt's  as- 
signees, and  against  Davis^  a  person  who  claimed  through 
those  assignees,  and  also  against  a  person  who  had  been 
his  assignee  under  the  Insolvent  Debtors'  Act,  and 
there  also  the  bill  was  held  to  be  bad,  for  multi- 
fariousness. 


One  of  the  cases  which  (like  that  of  Lord  Beverley  in 
Ward  V.  The  Duke  of  Northumbaiatid)  applies  to  the 
situation  of  a  party  brought  before  the  Court  as  a  De- 
fendant on  the  record,  where  he  has  an  interest  in  a  per- 
tion  only  of  the  subject  matter,  is  Salvidge  v.  Hyde(c)j 

in 

(a)  2  Ves.  jun.  323.  (c)  5  Mad,  138. 

{b)  IS  Ves.  72, 
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in  which  the  demurrer,  though  overruled  by  the  Vice-        1886. 
Chancellor,  was  afterwards  allowed  by  Lord  Eldon  on     ^,  *-  "^'^ 
appeal  (a).     That  was  a  bill  to  administer  a  testator's  «. 

estate,  and  to  set  aside  a  sale  made  of  a  part  of  it  by 
the  executor  to  a  purchaser.  Sir  John  LeacWs  judg- 
ment proceeded  upon  the  principle,  that  as  the  primary 
object  of  the  suit  was  the  administration  of  the  estate, 
and  the  estate  could  not  be  effectually  administered  with- 
out ascertaining  whether  the  sale  was  to  stand  or  be  set 
aside,  the  purchaser  was  properly  made  a  party  on  the 
record,  with  a  view  to  the  decision  of  that  question. 
When  the  demurrer  came  before  Lord  Eldon  on  appeal, 
his  Lordship  did  not  consider  that  circumstance  a  suf- 
ficient ground  of  exception  to  the  general  rule ;  and  he 
held,  that  the  Defendant  claiming  as  a  purchaser  from 
the  executor  had  a  perfectly  distinct  case,  and  had  a 
right  to  have  that  case  discussed  and  decided  by  itself 
without  being  mixed  up  in  a  suit  for  the  general  ad- 
ministration of  the  estate. 

What  would  be  required  in  order  to  support  the  De- 
fendants' proposition  would  be  some  case  in  which,  there 
being  a  common  interest  in  the  Plaintiffs,  and  the  De- 
fendants representing  and  being  interested  in  all  the  dif- 
ferent questions  raised  on  the  record,  and  the  suit  having 
a  common  object,  a  demurrer  for  multifariousness  had 
been  successful.  No  case  has  been  produced  to  shew 
that  the  Court  will  not  permit  such  a  suit  to  be  insti- 
tuted. But,  in  the  course  of  the  argument,  cases  were 
referred  to,  which  prove,  when  examined,  that  the  Court 
has  not  gone  that  length,  and  that  it  has  always  exer- 
cised a  discretion  in  determining  whether  the  subject- 
matters  of  the  suit  are  properly  joined  or  not.  It  is  not 
very  easy,  d  priori^  to  say  exactly  what  is  or  ought  to 

be 

(a)  Jae,  151* 


^N  CHANCERY. 

I  on  ihe  ground  of  a  misjoinder, 

'^•■aiy  form  of  the  objection, 

^  dtfondant  on  account  of  his 

■had  no  connection  with 

Na^  by  the  suit  in  com- 

\  altfaongh  he  wbs 

*bjB  nbject-matter 


'W  in  Tke 

t),  went 

''erent 


.  adopted 

J I  distinct  de- 

.es.     The  inform- 

.ne  charities,  and  then 

,1'al  others  for  similar  pur- 

.g  out  or  specifying  the  original 

Honor  held  that  what  the  in- 

as  not  sufficient  to  shew  to  the 

rusts  were  of  so  similar  a  nature 

g  united  in  one  record.     Tliat 

which  the  Court  proceeded,  is 

uage  of  his  Honor's  judgment. 

or  in  tliat  case)  it  had  been  so 

3a  as  to  shew  that  the  character 

jests'waa  homogeneous,  though 

differences  between  them,  they 

iprised  in  the  same  information." 

ciples  to  be  extracted  from  those 
proposition  that,  where  there  is 
a  com- 
)  s  £jn.  610. 


Cauphu 


62t  CASES  IN  CHANCERY. 

1836*  be  the  line  regulating  the  course  of  pleading  upon  this 

l^     ^      '  point     All  that  can  be  done  is^  in  each  particular  case 

9.  as  It  arises,  to  consider  whether  it  comes  nearer  the  one 

Mack  AT.  ^j^^  ^f  decisions  or  the  other. 

A  remarkable  illustration  of  the  distinction  taken  bj 
the  Court,  is  to  be  found  in  7%^  AUomey^General  ?. 
The  Merchant  Tailors  Company,  (a)     That  was  an  in- 
formation praying  the  due  administration  of  a  number 
of  charitable  trusts,  all  of  which  had  a  common  object; 
that  is  to  say,  although  they  varied  in  their  terms,  and, 
to  a  certain  degree,  in  their  object,  there  was  still  t 
great  similarity ;  the  funds,  in  all  of  them,  being  appli- 
cable to  loans  for  the  benefit  of  freemen  of  the  corpo^ 
ation  of  Merchant   Tailors*     In  one  of  those  trusts, 
however,   another  corporation   had    such    an   interest 
as,  in  the  opinion  of  the  appellate  Court,  rendered  that 
other  corporation  a   necessary  party  to  the  suit,  be- 
fore  the  particular   trust  in  which   it   was  conceroed 
could   be   carried   into   execution;    and   it   was  there 
contended,  that  those  charities  could  not  be  united  in 
one  information,  because  they  were  of  different  found- 
ations, and  depended  upon  different  grants,  and  that  it 
was  therefore  a  misjoinder,  or,  according  to  the  language 
of  the  demurrer,  multifarious,  to  unite  so  many  different 
objects  in  one  suit     The  Court,  however,  did  not  ac- 
quiesce in  that  reasoning,  but  held  that,  in  so  far  as  the 
defendants  had  a  common  responsibility,  and  the  trusts 
had  a  common  object,  the  charities  were  all  properly 
joined :  but  there  being  one  particular  charity  in  which 
a  third  party  bad  such  an  interest,  as  to  make  him  a 
necessary  party,  if  the  trusts  of  it  were  to  be  adminis- 
tered, the  Court  considered  that  the  administration  of 
that  charity  could  not  be  comprised  in  the  same  inform- 
ation 

(a)  5  Sim.  288.  and  1  Mtflne  i  Keen,  189. 
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ation  with  the  rest ;  not  on  the  ground  of  a  misjoinder^ 
but  according  to  the  ordinary  form  of  the  objection, 
because  the  party,  so  made  a  defendant  on  account  of  his 
interest  in  that  single  charity,  had  no  connection  with 
the  other  charities,  and  was  involved  by  the  suit  in  com* 
plicated  and  expensive  proceedings,  although  he  was 
concerned  with  a  small  part  only  of  the  subject-matter 
in  litigation. 

■ 

The  decision  of  the  present  Vice-Chancellor  in  Tlie 
Attorney-General  v.  The  GoldsmitVs  Company  (/i),  went 
upon  the  same  principle,  though  it  came  to  a  different 
conclusion ;  for  his  Honor,  in  giving  judgment,  plainly 
shewed  that  he  considered  the  rule,  which  I  before 
stated  to  be  extracted  from  The  Attomey-General  y. 
The  Merchant  Tailors  Company^  as  the  rule  to  be  adopted 
in  practice.  In  that  case  there  were  several  distinct  de- 
fendants and  several  distinct  charities.  The  inform- 
ation stated  the  trusts  of  one  of  the  charities,  and  then 
alleged  the  existence  of  several  others  for  similar  pur- 
poses, but  without  setting  out  or  specifying  the  original 
endowments ;  and  his  Honor  held  that  what  the  in- 
formation so  alleged  was  not  sufficient  to  shew  to  the 
Court  that  the  other  trusts  were  of  so  similar  a  nature 
as  to  justify  their  being  united  in  one  record.  That 
such  was  the  view  on  which  the  Court  proceeded,  is 
manifest  from  the  language  of  his  Honor's  judgment. 
**  If  (observes  his  Honor  in  that  case)  it  had  been  so 
alleged  in  the  information  as  to  shew  that  the  character 
of  all  these  other  bequests 'was  homogeneous,  though 
there  might  be  minute  differences  between  them,  they 
might  all  have  been  comprised  in  the  same  information." 

The  result  of  the  principles  to  be  extracted  from  those 
two  cases,  negatives  the  proposition  that,  where  there  is 

a  com- 

(a)  5  Sim,  670. 
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iS96»       a  common  riability  and  a  common  interest,  ifae  common 

^;^*5^^     liaWlity   in   defendants   and   the  common    interest  in 

V.         '  plaintifisy  difierent  grounds  of  property  cannot  be  united 

^^''■^^'^-      in  one  and  the  same  record.    On  the  contmiy,  bodi 

'those  cases  are  consistent  with  the  doctrine  that  th^ 

may  be  so  united. 

The  ciase  of  Turner  v.  Robinson  {a),  which  was  also 
referred  to  in  the  argument,  was  a  Tery  strong  case; 

^  and  I  believe  the  present  Vice-Chancellor  has  said  of 
it  that  be  could  not  acquiesce  in  the  propriety  of  the 
judgment.  Nevertheless,  it  shews  the  ofMnion  of  the 
learnt  Judge' wiio  decided  it,  and  profves  bow  litde 
disposed  he  was  to  entertain  the  objection  of  multi* 
fariousness,  where  the  justice  of  d)(&  case  did  not  ab- 
solutely require  it.  The  case  of  Knye  v.  Moore  {b) 
wns  a  very  remarkable  instance  of  the  Court  deciding 

'  -Against  an  objection  which  more  properly  would  be  a 
misjoinder;  and  it  is  not,  therefore,  in  striodiess,  to  be 
olassed  with  other  cases  which  I  have  already  men- 
tioned.    There,  a  mother,  who  claimed  an  annuity  for 

'  herself,  joined  her  children  with  her  as  co^plaintifi  in 
a  bill,  the  object  of  which  was  to  establish  two  distinct 
claims,  arising  under  separate  instruments^;  the  mother 
cluiming  an  annuity  under  one^  and  the  mother  and 
tfiihtifen  claiming  the  benefit  of  a  settlement  unokr  the 
olher;  and  that  was  held  not  to  be  multifarions.  In 
Kensington  v.  White  (c),  a  bill  was  filed  by  seventy-two 
underwriters  to  restrain  several  actions  on  different 
policies  effected  upon  different  ships.  The  Defendants, 
indeed,  had  a  common  interest  in  all,  because  they  were 
the  owners  of  the  ships,  and  plaintiffs  in  all  the  actions; 
but  here  were  seventy-two  individuals,   all   not   only 

liable 

(a)  1  Sim,  <5-  Stu,  513.  (c)  3  Price,  164w 

{h)  1  Sim.  t  Stu.  61. 
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liable  to  separnte  actions,   but  actually  derendnnls  in         1836. 
separate   actions,   united   together  against   the   parties      ^^^ 

V.  AMPBKLf* 

who  were  plaintiffs  in  all  the  actions,  for  the  purpose  of  p. 

obtaining^  by  one  bill,  a  discovery  in  aid  of  the  defence 
against  all  the  actions;  and  that  was  held  in  the  Court 
of  Exchequer  not  to  be  multifarious. 

It  is  not)  however,  necessary  for  the  present  purpose^ 
to  carry  the  doctrine  to  any  thing  like  that  extent;  Thisj 
is  simply  the  case  of  three  instruments,  under  each  of 
which  the  Plaintiffs  are  entitled  to  a  fund,  and  the  De^ 
fendants  who  demur,  are  all  of  them  accounting  parties; 
the  only  peculiarity  in  the  case  being,  that  the  Defend- 
ants arc  not  all  parties  to  all  the  instruments  in  respect 
of  which  the  relief  is  prayed. 

The  Vice-Chancellor,  in  over-ruling  the  demurrer, 
seems  to  have  gone  very  much  on  the  proviso  in  the 
deeds,  that  the  guardians  thereafter  to  be  appointed 
should,  though  not  actually  trustees,  be  parties  to  ad^ 
minister  the  fund  for  the  children,  for  the  purpose  of 
maintenance  or  advancement,  after  the  death  of  iheit 
mother.  I  think  there  is  a  great  deal  in  that  proviso—^ 
quite  sufficient  to  remove  any  doubt  which  might  other- 
wise exist  upon  the  propriety  of  uniting  these  several 
claims  in  one  bill.  I  do  not  wii»h  to  have  it  supposed* 
however,  that  I  should  have  allowed  thi»  demurrer,  if 
the  proviso  had  not  been  contained  in  the  deed;  but 
finding  that  proviso,  I  think  it  removes  all  doubt  upon 
the  subject* 

It  was  said  that  under  the  deeds  the  children  take  no 
beneficial  interest  until  after  the  mother's  death ;  but 
that,  in  my  opinion,  is  immaterial.  Suppose  property 
is  left  to  trustees  during  the  life  of  a  mother,  with  a 
declaration  that  after  her  decease,  the  same  trustees,  to- 

VoL.  I.  T  t  gether 
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1^6«  gether  with  the  persons  who  may  be  appointed  guardians 
by  the  will,  shall  be  trustees  for  the  benefit  of  the 
children,  this  Court  will  not  administer  the  fund  withoot 
having  before  it  those  who  are  entitled  beneficially  in 
remainder,  and  those  also  who  are  to  act  as  trustees  in 
remainder,  whose  duty  it  will  then  be  to  look  after  tlie 
funds  for  the  benefit  of  their  cestui  que  trusts*  Now, 
although  it  is  not  in  terms  so  provided  in  the  present 
casc^  it  is  provided  that  those  who  shall  be  named 
guardians  in  the  will  shall,  for  the  purpose  of  distri- 
bution and  discretionary  advancement,  be  co-trusteet 
with  those  who  are  made  trustees  eo  nomine.  It  wss 
smdf  and  fiurly  said,  that  as  to  one  of  the  trusts,  thb 
noounatioa  of  guardians  was  of  no  effect,  because  their 
discretionary  power  was  not  to  come  into  operation  until 
after  the  death  of  Lady  D.  Im  Campbell^  and  she  was 
appointed  one  of  the  guardians  by  the  wilL  But  it  is 
impossible  to  deny  that,  after  Lady  JD.  L.  CanifMt% 
death,  such  of  the  guardians  named  in  the  will  as  shall 
survive  and  fill  the  oflBoe^  will,  under  both  the  trust 
deeds  —  for  the  second  is  alleged  to  be  in  this  respect 
similar  to  the  first  -—  have  a  control  over  the  funds  of 
the  infants  by  the  express  terms  of  those  deeds. 

Upon  all  these  grounds  I  am  of  (pinion  that  the 
judgment  of  the  Vice-Chancellor  is  correct;  and  of 
course  the  appeal  must  be  dismissed* 


J .     '■ 


■    ••  •  •  ^    -/   ''^.':    ;r''^  :»:U   7(1    V^»Sr^ 
In  tli(5  Maiter  of  DKUMWfONl^fr"  • ''  S'>«rf     irol.l'atf* 

at  bw,  arrd  only  hext  ofkih  ^F'tH^  !tA^tc2^s(^4^  estate Jor  the 

order,  made  On  the  iW  rf2«teA«J*r!Mttittfn''bf  vi^ 

was  referred  toilhe  Mastc^r  toitf^tiir^Uhd'^rfirvWR^Hi^hU  daughtens 

uwler  the  cireunrttdncfe  of  the  itt^Vrffegfe'  ik  dftfteHtjiW^  hTcowiST* 
cteTi  betwefen  iht  peiM<met'Mn^T>hmM^^^^  ation  of  the 

e.'iF/:  DnmiUmil,  it  wouM  bi^  i^B^ei^  tHhcCiA^iiWPwtlM?  H^^of  o^e^*^' 
iiiereaste  shorfd  be  madfethlJife  {#«b^  il**wff  ' 

MMihtiti^tHde  of  »ie'p«titl6ntir^;  j'e^d^^^  p^oa  of 

ehtumirtaAtfes  irtd  ^itale-of  Ae  .Itfiiktrd,  i^fo  frfi  ittfl*  X^^a^T^ 
ation  ^lUaiyDMmimiiWi&^eii^^  appropriated 

of  the  present  alfomnce  of  i?5M;^par'^<^ini%'»8tf  ^Jl^fient 
the  Maiter  iihbifld  n6< '^rti^e  af'«i*^aatfle'b«n^^       hMtonilaf 
Climated,  any  and  what  an^ai  siifai  df*  Viidit^ey iHloi^Td^'W  wai  directed 
dtewed  id   the  petHioHei* 'iWirry  Iki^^         fo/^gt^  hw^tJlSSL^ 
hiaint^an^  and  sup^)brt  for  iWiim^to'^^k^lStnlPii^  use;  and  a 
what  perit«  iucA  incr<Sis<a  iirtb^ht^^  JJJrSj^'b^ 

and  also  to  inquire  and  certify  whether,  regard  being  the  Master, 
had  io  the  drbamstaiicte  tifbrakkia^if^ii&llWM-^^^^  de'ITLd  to  te 
proper  that  any  and  wtiat  tfohf  bf^mttliejf^^sl^^        paid  U)  her 
allowed  to  Mary  BfWnmm/d/^ih^^  ift^i^iM&  iiPHSlii  ^"th^r^s  ^tate^ 
lunatic,  by  way  of  outfit  upon  her  intended  marriage.        ^y  J?"^  ^^   . 

marriage^ 
The  petition  then  stated  that  by  his  report,  made 
in  pursuance  of  this  order,  the  Master,  among  other 
things,  certified  that  the  petitioners  had,  under  a  pre-> 
vious  order,  been  appointed  committees  of  the  person  of 
the  lunatic,  jointly  with  Charles  L.  Walker  and  Tkomat 
JoneSf  to  whom  the  care  and  management  of  the  luna- 
tic's estate  were  granted  2  that  the  lunatic  was  in  a  state 

T  t  2  of 
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1836.        of  hopeless  insanity,  and  was  then  upwards  of  seventy'^ 
I    th'^\/f  it      ^^^  3'ears  of  age,  and  had  been  kept,  for  some  years, 
of  in  the  asylum  of  Dr.  FoXy  where  it  was  the  intention 

oNp,  ^j.  i^jg  committees  that  he  should  continue  to  reside: 
that  his  personal  property  consisted  of  the  sum  of 
70,730/.  6s.  8(/.,  3  per  cents.,  of  a  sum  of  10,000/,  Bank 
stock,  and  of  divers  other  items,  together  with  certain 
household  goods,  plate,  linen,  china,  books,  and  furni« 
ture,  in  his  house  in  Berlceley  SqtiarCy  Bristol:  that  his 
real  estate  consisted  of  freehold,  leasehold,  and  copyhold 
estates,  of  the  yearly  value  of  1745/.  105.;  and  that  the 
total  annual  income,  arising  from  his  real  and  personal 
property,  amounted  to  5524/.  or  thereabouts.  The 
Master  further  certified  that  he  had,  under  a  former 
order,  found  that  2500/.  was  a  proper  sum  to  be  allowed 
for  the  maintenance  of  the  lunatic  and  his  daughters, 
whereof  the  sum  of  2000/.  was  appropriated  to  the  sup- 
port of  the  petitioners,  and  to  enable  them  to  keep  up 
the  house  and  establishment  in  Berkeley  Square^  in  the 
same  state  in  which  it  had  been  kept  by  their  father, 
prior  to  his  malady ;  and  that  the  remaining  500/.  was 
applied  to  the  board  and  comfortable  maintenance  of 
the  lunatic,  under  the  care  of  Dr.  Fox.  The  Master 
further  certified  that  the  petitioner  Mary  Dnimmmid  was 
in  the  thirty-fifih  year  of  her  age,  and  had  accepted  a 
proposal  of  marriage  on  the  part  of  J,  G,  H,  Drvinmondy 
a  distant  relative,  which  proposal  had  met  with  the  ap- 
probation of  her  sister,  the  other  petitioner,  and  of  the 
committees  of  the  lunatic's  estate,  who  were  old  and 
confidential  friends  of  her  father,  provided  a  suitable 
outfit  should  be  made  for  her  on  her  marriage,  and  also 
an  adequate  allowance  for  the  maintenance  of  their  joint 
establishment,  out  of  her  father's  income.  The  Master 
then  certified  that,  having  regard  to  the  circumstances  of 
the  marriage  and  to  the  estate  of  the  lunatic,  and  to  the 
circumstances   and    situation    of    Mary   Dmmmond^    it 

would, 


CASES  IN  CHANCERY.  629 

would,  in  his  opinion,  be  fit  and  proper  that  an  addition         JB36^ 

of  500/.  a  year  sliould  be  made  lo  the  present  annual  ,     T\l~^ ' 
11  n  ,    r      I  .  1  /.  ^"  ^l»c  Matter 

allowance  of  2500/.  for  the  maintenance  and  support  of  ©f 

the  lunatic  and  his  daughters ;  and  that  the  sum  of  500/,,  ^^«"*f*«0ND. 
part  of  such  increased  allowance  of  3000/.  per  annum, 
should  be  appropriated  to  the  maintenance  of  the  lunatic, 
and  that  after  the  marriage  should  have  taken  place, 
1500/.,  other  part  thereof,  should  be  appropriated  (o 
Margaret  Drummondy  for  her  maintenance  and  support, 
and  to  enable  her  to  keep  up  the  establishment  in  Berkeley 
Square,  Bristol ;  and  that  1000/.  per  annum,  other  pdrt 
thereof,  should  be  appropriated  for  the  joint  establish- 
ment of  Mary  Drummond  and  her  husband,  when  the 
marriage  should  have  taken  place;  and  that,  having 
regard  to  the  circumstances  aforesaid,  he  was  further  of 
opinion  that  it  would  be  fit  and  proper  that  the  sum  of 
1000/.  should  be  advanced  to  Mary  Dnimmoiid,  out  of 
the  lunatic's  estate,  by  way  of  outfit  upon  her  marriage. 

The  petition  prayed  a  confirmation  of  the  Master's 
report. 

Mr.  Whitmarshi  in  support  of  the  petition,  mentioned 
the  case  of  in  re  Freak  (a). 

Mr.  Everett,  for  the  committees  of  the  estate,  who 
consented. 

The  Lord  Ciiancellok  made  an  order  confirming 
the  allowances  for  the  maintenance  of  the  joint  establish^ 
ment  of  the  petitioner  Mary  Dmmmondy  and  her  intended 
husband,  and  also  for  the  outfit  on  her  marriage,  as  fixed 
by  the  Master,  but  directed  that  the  sum  allowed  for  the 
maintenance  should  be  settled  to  her  separate  use. 

The 

(a)  14th  of  A^fguit  1830,  Shetfmdon  Lunactf,  p.  IGO. 

Tt  3 
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m^.      .wofph^4MdeiP' Tor  thfe  settieinent,  as  it  wns  oltiimitely 

T^iilOil^Lf^^'^^^"^"  ^'^*'^''"  gwieral  tennB,'&o  as  to  include  the 
^Sif        ^Wbble  Af^lbiUtiUmded  wife's  fortune,  wbetber  in  posses- 


Idd    lul    r/iijOilc     ^jH 


*^ii'lEhf^9t^  iftfjiJwymc^  ^^  ih«t  tbt  Maisler's  report 
cjibonidLiM  <;QQ6rillQ4'«i^  tbn^rihe  bum  4»(  500/.  abouki 
id>^:AU#«^^ft^.  the  BMuntenano^i  /and  9tt|>port  <if  tke 
jbiPfttia  is^d•^be^  petittoDierB,.li.U  daughtemi  ia  addition 
'9to'dthet«iw<'&f  ^^OO^.per  anomn. already  allowed. ibr 
atAbff(^iptt(9K«1^6  aqd>tket  su^  iiioreased  aliQw^oce  sboold 
,  V0iiO9i4ii(>ib£rapQiilFh|>  ;d«j:  ofibe  marriage  jrf  tA  G^  ff- 
^iX>^i^f^fm4?^fit\th  Hatjf.Jimnmondf  and  be  oofttiayufd 
bAr;|fcg9t(iyiiic^rf|heocef,Uir  aoitie  until  further  €wder;aad 
dJiwitF  itrabmld  >laf  vej^rrod  .b^k  tip  tJbe  Master  tOL^settie 
Via^|^iAftPFPVa>i9£  f¥'Q|Kf r  ariiclea  <tf  settleiuent  upon  the 
o)8^Aiitl904^.^ntAri'ii^s«  pf  the  .property  q(  .lonune  (if 
iqfti(y^.iiM#h  M^i(3fir^tfvmm(md  inight>now  be  possessed 
of,  or  entitled  to,  or  to  which'  shQ.cniglU  eventUallyjbe- 
come  entitled  as  one  of  the  next  of  kin  of  ber  father  in 
i^h^'disCHbUttotforhfe  ptopettyat  his  dec^ea^e,  6t  other- 
'^  wise,  or^&t |uch 'pa^^^  or  parti  Ijiereof  Vespeqtiyely  as  the 
iriMArtcpi>  wigh^xo^s^ideiC,;  proper  to  be  ^jetjed  op  ^ch 
>>'RMFrfad|»|  aiid^hat  (7».£.  Walker  sxA  T.  Jones^  a%  sncb 
^^MmAttte6*.as'iaforesaid,  should  be  at  liberty  to  Iky 
the  necessary  proposals  before  the  Master  for  that  pur- 
pose, and  that  all  such  necessary  parlies  as  the  Master 
2)hould  direct  should  execute  the  settlement  when  so 
settled  and  approved  of;  and  that  the  said  C.  L, 
Walker  and  T.  Jones  as  such  committees,  should,  out 
of  any  cash  which  might  be  in  their  hands  belonging  to 
the  estate  of  the  lunatic,  pay  to  Mary  Drummond  on  the 
day  of  her  marriage  the  sum  of  1000/.,  by  way  of  outfit 
upon  such  marriage,  for  which  payment  her  receipt 
alone,  notwi^\standing  her  coverture,  was  to  be  a  su£S- 

cient 


» 
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cient  discharge ;  and  that  out  of  the  increased  allow-        1936. 
ance  of  SOOOL  per  annum,  the  committees  for  the  time  lajJ^fSjLr 
being  of  the  estate  of  the  lunatic^  should  from  and  afier  of 

the  marriage  of  Maty  Drummond^  pay  into  her  own  *^**ww. 
proper  hands  the  sum  of  \QO0L  per  annum  for  her 
maintenance  and  support,  by  half  yearly  payments,  cofliF- 
mencing  from  the  day  of  her  marriage;  and  such  pay* 
ments  were  not  to  be  made  by  anticipation,  and  were  to 
be  independent  of  and  free  from  the  debts,  control,  or 
^ngag^Dients  of  her  husband,  and  her  receipt  alone,  not^ 
withstanding  her  coverture,  was  to  be  deemed  a  soft* 
cient  discharge  for  the  same;  and  that  such  committees 
should,  out  of  the  increased  annual  allowance  of  300(Mi, 
pay  the  sum  of  500/.  per  annum,  as  at  present,  for  the 
maintenance,  support,  and  comfort  of  the  lunatic;  and 
should  likewise  pay  the  sum  of  1500L  per  annum,  residue 
of  such  increased  allowance,  to  the  petitioner,  Margaret 
Drumrnondf  for  her  maintenance  and  support,  and  to 
enable  her  to  continue  the  establishment  hitherto  kept 
up  in  Berkeley  Square^  BrisioL  (a) 


(c)  Orders  of  a  similar  kind, 
on  the  marriage  of  the  daughters 
of  lunatics,  have  been  made  in 
several  recent  cases:  In  tie  Mat^ 
ier  of  Baker f2Sth  March  1830; 
in  the  MalUr  of  Craven^  8th 
AprU  1850;  In  the  Matter  of 
GMiwdd,  12th  Mmreh  1835.   In 


the  two  former  ca«es,  the  lady 
had  attained  the  age  of  twen^» 
one  years;  in  the  last,  she  was 
an  infiint ;  but  la  all  of  them  the 
Master  was  directed  to  tecetve 
and  approve  proposals  for  a  set* 
tlement  of  her  fortune. 


Tt  4 
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.♦i.  . 


Koi),  ol  f7.     In  the  Matter  of  the  Free  Grammar  School  of  King 

EDWARD  the  Sixth  at  SHREWSBURY. 


t ». 


SS^Tf^lthc  *W^^^    ^'^'^^^   ^''     '^y  ^^^^^''s     patent,    bearing 

advaiu:eroent  ^^  date  the  lOth  of  February  in  the  sixth  year  of 

m^nunancc  ^^  teign,  upon  the  petition  of  the  bailiflFs  and  burgesses 

of  the  free  and   the  inhabitants  of  the  town   of  Shrewsbury^  and 

fchoo? of  *othcrri'  of  the  whole  neighbourhood,  granted  that  there 

Shrewtburt/y  sbduld   be   a   grammar   school  in  the  town  o{  Salop^ 

l>ailiffi  and  which  should  be  called  "  The  Free  Grammar  JSchool  of 

burgesses  of  jj •„     Edward  VI., "  for   the   education   and  instruc- 

Shrewsbury,  » 

and  their  sue-  tion  of  boys  and  youth  in  grammar ;  and  he  thereby 
araoi^t  other  ^Imd^d  «bbh*  school,  to  cbnsist  of  one  master  and 
heredita-  one  utider  master:  and  the   King  further  granted   to 

vowson  of  the  "^^  bailiffs  and  burgesses  of  the  town,  and  their  suc- 

vicarage  of  C.   cessors,    certam   tithes   then  valued    at   20/.  Ss.     And 

By  aa  act 
of  parliament    he    further    granted    to    the    bailiffs    and    burgesses, 

afterwards  ^^  ^j^^jj.  successors,   full  power  and  authority  to  ap- 

the  hero  point    a    master    and    under   master   of   tbe    school, 

real"and  p^r"  I'vhenever  the  said  plaoes  should  be  vacant ;  and  widi 

sonal  estates  fhe  advice  of  the  Bishop  of  Lichfield  and  Coventry  for 

the  sciiool  ^^^^  ^^^^  being,  to  make  fit  and  wholesome  statutes  and 

were  vested  ,  ordinance* 

in  a  corporate 

body,  tailed  "  The  Governors  and  Trustees  of  the  School,**  who  were  to  hold  the 
same  in  trust  for  the  benetit  and  maintenance  of  the  school,  except  the  right  of 
presentation,  nomination,  and  appointment  to  those  ecclesiastical  benefices  which 
were  thereinafter  declared  to  be  in  the  mayor,  aldermen,  and  assistants  of  the  town 
ei  Shrewsbury .  By  a  subsequent  section  oftlie  act,  the  mayor,  aldermen,  and  as&i>tantft 
were  directed  to  fill  up  vacancies  in  the  vicarage  of  6'.,  by  nominating,  appointing, or 
presenting  a  fit  person ;  provided  that  such  person  should  be  preferred,  arttm 
paribus  who  should  have  been  brought  up  in  the  school,  and  n  gradriate  of  one 
or  other  of  the  universities,  and  born  within  the  parish  of  C. ;  e!tcept  that  it 
should  be  lawful  to,  give  such  benefice  to  either  of  the  masters  of  the  school,  after 
he  should  have  vacated  his  office  of  master,  notwithstanding  any  such  claim  or 
preference  as  last  aforesaid : 

Htid,  that  the  right  of  presentation  to  the  vicarage  of  C,  was  vested  in  the 
mayor,  aldermen,  and  assistants,  as  charitable  trustees,  within  the  meaning  of  the 
act  5  &6  IV,  4.  c,  76.  for  the  I'egulation  of  municipal  corporations. 
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ordinances    in    writing,    touching  and  concerning   the        188BJ 
order  and  government  of  the  master  and  under  master,         j  * 
and  of  the  scholars  of  the  school,  and  the  salary  of  SnaKwsvuiiT 
the  master  and   under  master,  and  other   tilings  rcl  ^*^ 

lating  to  the  school,  and  the  preservation  and  dis- 
position of  the  revenues  thereof:  and  the  King  also 
granted  to  the  bailifis  and  burgesses  po^er  >t6  t 
lands  and  tenements  not  exceeding  the  clear  yel 
value  of  20/»  over  and  above  the  tithes  thcreinbefcMrd 
granted :  and  the  King  declared  that  the  rents  and 
profits,  as  w^U  of  the  tithes  and  premises  thereinbefore 
granted,  as  of  all  other  lands  and  tenements  ihereaftdF 
to  be  acquired,  should  be  converted  to  the  support  bf 
the  schooL  A 


»"  f 


By  indenture  bearing  date  the  23d  of  Mai/y  in  thc^ 
thirteenth  year  of  the  reign  of  Queen  ElizabeiA^  and 
made  between  the  Queen,  of  the  first  pfirt,'and'  thb 
bailiffs  and  burgesses  of  the  town  of  Shrewsbury^  of  the 
other  part;  the  Queen,  for  the  advancement  and  better 
maintenance  of  the  free  grammar  school  within  the 
town  of  Salop  founded  by  the  late  King  Edward  VL 
and  for  the  maintenance  of  the  service  of  God  within 
the  chapels  of  Clive  and  Astley^  granted  to  the  saifl 
bailiffs  and  burgesses,  and  their  successors,  the  r^veri-* 
sion  of  the  rectory  of  Chirburif  and  of  the  tithes  of  corn 
and  hay  in  certain  parishes  or  places  therein  men^' 
tioned,  and  the  advowson  of  the  vicarage  of  Chirbury^ 
tlien  demised  for  twenty-one  years  at  the  yearly  rent 
of  31/.  05.  10^.;  and  also  certaiu  other  tithes,  lapds^ 
and  hereditaments,  paying  to  the  Queen  and  her  succes- 
sors  the  yearly  rent  of  10/.  \2s.  3d,  And  the  bailiffs 
and  burgesses  covenanted  to  pay  to  the  archdeacon  of 
Salop^  for  synodals,  &c.  1/.  ^s,  2d,,  and  also  a  pension* 
of  9/.  6s.  Sd.  to  the  vicar  of  Chirbury^  due  to  him  by  a 
composition  real  out  of  tlie  parish  church  of  Chhiury  ; 

and 


ii 


'  f. 
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1836.  and  also  a  yearly  pension  of  1/.  155.  6^  to  the  Bishop 
J  ^  '^  of  Hereford  and  his  successors:  and  also  that  they 
SHBBwtBUBY  would  pay,  at  the  expiration  of  the  lease  of  the  rectory 
SchooL  Qf  Chirbutyy  towards  the  maintenance  of  divine  service 
in  the  chapel  of  Clivej  51^  and  for  the  maintenance  of 
divine  service  in  the  chapel  of  AsUey,  the  like  sum  of 
51. ;  and  that  they  would  save  the  Queen  harmless  from 
the  yearly  stipend  of  IS/.  6s.  Sd.  paid  to  the  vicar  of 
Si.  Mary^  and  from  the  yearly  stipend  of  6/.  ISs.  4d 
assigned  to  the  maintenance  of  a  priest  in  the  parish 
church  of  St.  Mary ;  and  they  further  covenanted  that 
they  would  employ  all  the  residue  of  the  rents  and 
profits  of  the  said  premises  for  the  better  maintenance  of 
the  free  grammar  school,  according  to  such  orders 
as  should  be  taken  in  that  behalf  by  Thomas  Asklon 
then  schoolmaster  of  the  said  grammar  school ;  and  if 
he  should  die  before  any  orders  by  him  made,  then  ac- 
cording to  such  orders  as  should  be  taken  by  the  Bishop 
of  Caoentry  and  Lichfield^  and  the  Dean  of  Uckjuid  for 
the  time  being:  and  that  they  and  their  successors 
would  perform  and  fulfil  such  orders  as  should  be  taken 
by  the  said  T.  Ashton  touching  the  placing  and  order- 
ing of  such  as  should  serve  in  the  mmistry  of  the 
parish  church  of  St.  Mary,  and  the  stipend  to  be  paid  to 
the  minister  thereof;  and  if  the  said  T.  Ashton  should 
die  before  any  such  orders  were  made,  then  such  as 
should  be  taken  therein  by  the  said  Bishop  and  Dean 
for  the  time  being. 

By  an  act  of  parliament  38  G.  S.  c.  68.  intituled  ^<  An 
Act  for  the  better  Government  and  Regulation  of  the 
free  Grammar  School  of  King  Edward  VI.,  at  ShreacS" 
huryy  in  the  County  of  Salojpi^  reciting  the  letters  patent 
of  King  Edward  VI.  and  reciting  the  grants  contained 
in  the  indenture  of  the  2Sd  of  May,  in  the  thirteenth 

year 
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year  of  Queen  Elizabeth's  reign,  as  having  been  made  in         1836- 

trust   for   the   advancement   and    maintenance   of   the        ^'  -  '^ 

In  re 

school,  and  reciting  that  certain  rules  and  ordinances    Shbiwibuby 
had  been  made  touching  the  revenues  of  the  school,        Dcngoi. 
and  also  touching  the  government  of  the  school,  and 
the  appointment  of  the  masters,  and  reciting  that  the 
bailiffs  and  burgesses  of  Shrewsbury^  by  a  certain  charter 
of  King  Charles  L  were  now  called  *Uhe  mayor,  al- 
dermen, and  burgesses  (a)  of  the  town  of  Shrewsbury,*' 
and  reciting   that  the   existing   rules  and   ordinances, 
bad  been  found  inexpedient  and  ineffectual,  and  that 
it  would  tend  essentially  to  the  advancement  and  good 
of  the  school,  that  other  rules  and  ordinances  should 
be  established,   it  was  enacted,   that  all  the  existing 
roles    and    ordinances    should    be    repealed,    except 
those    under   which    certain    scholarships    and    exhi- 
bitions at  St.  John's  College  Cambridge^  were  founded 
and  maintained.    The  act  then  provided  that  the  mayor 
of  the  town  for  the  time  being,  and  certain   persons 
mentioned  by  name,  should  be  thenceforth  governors 
and  trustees  of  the  school,  and  of  the  possessions,  rents, 
revenues,   monies   and   goods   belonging   thereto,  and 
.that  the  governors  and  trustees,  and  their  successors, 
should  form  a  body  corporate.     By  the  eighth  section 
^ 'it  was  provided  that  all  the  messuages,  lands,  tenements, 
tithes,  school  and  school-houses,  mines,  minerals,  rents, 
;  revenues,  and  hereditaments,  and  all  monies,  securities, 
books,  goods,  matters  and  things,  and  all  real  and  per- 
sonal estates  whatsoever,  then  belonging  to  the  school 
(whether  originally  granted  by  the  said  lettew  patent, 
or  by  the  said  indenture,  or  otherwise,)  should  be  and 
remain  vested  in,  and  settled  upon  and  in,  the  governors 

and 

(a)  In  the  subsequent  parts  of     **  mayor,  aldermen,  and  assift- 
the  act  the  corporation  of  Shrewt^     ants.** 
bury  is  described  as  consisting  of  ^ 
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1^36.  and  trustees  of  the  school  and  their  successors,  in  trust 

^T^  for  the  benefit,  maintenance,  and  support  thereof,  and 

SnREWsBCRr  that  the  governors  and  trustees  should  hold  the  same,  and 

be  00 .  ^g^  ^u  Qi^i^gp  ^i^g  messuages,  lands,  rectories,  vicarages, 

tithes,  and  other  hereditaments  whatsoever,  thereafter 
to  be  granted,  released,  or  conveyed  to  the  governors 
and  trustees,  and  their  successors,  in  like  trust  for  the 
benefit  and  maintenance  of  the  said  school,  except  the 
right  of  presentation,  nomination,  and  appointment  to 
those  ecclesiastical  benefices,  which  were  thereinafter 
mentioned  and  declared  to  be  in  the  mayor,  aldermen 
and  assistants  of  the  town  of  Shrewsbujy, 

By  the  twenty-fourth  section  it  was  enacted,  that  the 
surplus  revenues  of  the  school,  after  satisfying  the 
purposes  thereinbefore  mentioned,  should  be  employed 
in  founding  exhibitions  in  either  of  the  universities  of 
Oxford ^x\6.  Cambridge^  for  scholars  educated  in  the  school 
and  answering  the  description  thereinafter  contained; 
but  it  was  provided  that  if  the  governors  and  trustees, 
and  the  Bishop  of  Lichfield  and  Coventry  for  the  time 
being,  should  see  just  and  meet  occasion  at  any  time  to 
add  to  or  augment  the  stipends  and  salaries  of  the 
vicar  of  Chirbury  and  curates  of  St,  Marjf$^  and  of 
Aitley  and  Clive^  or  any  or  either  of  them,  it  should  be 
lawful  to  apply  such  surplus  money,  or  any  part  thereof, 
to  such  purposes,  and  in  such  ways  and  means  as  to 
the  governors  and  trustees,  and  the  Bishop  of  Lichfield 
and  Coventry  for  the  time  being  should  seem  best. 
The  twenty-fifth  section  provided  that,  if  when  any 
vacancy  of  an  exhibition  should  happen,  there  should 
be  no  qualified  person  to  take  it,  the  money  which 
would  otherwise  have  been  appropriated  to  the  use 
of  the  exhibitioner,  should  be  applied  towards  increas- 
ing the  fund  for  creating  a  new  exhibition,  and  so 
toties  quoties ;  and  also  towards  increasing  the  stipends 

or 
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or  salaries  of  the  vicar  of  Chirbury  iind  curates  of  St.        1886« 
Manfs^  Astley^  and  Clive^  as  thereinbefore  mentioned.        *^  — *-  ■- 

Shucw&buey 
The  twenty-eighth  section  was  in  the  following  ^p»oo^« 
words :  —  "  And  be  it  further  enacted,  that  the  right 
of  nomination,  appointment,  and  presentation  to  the 
respective  advowsons,  vicarages,  curacies,  and  all  other 
ecclesiastical  benefices^  and  other  ecclesiastical  offices 
belonging  and  appertaining  to  the  said  school,  (ex- 
cept the  office  of  catechist  and  reader,)  shall  be  and 
is  hereby  declared  to  be  in  the  mayor,  aldermen, 
and  assistants  of  the  said  town  of  Shrewsburyy  and 
t-heir successors  for  the  time  being,  forever;  and  they 
shall,  and  are  hereby  empowered  upon  any  future  va- 
cancy, either  in  the  said  vicarage  of  Oiirbitry^  curacies 
ef  Si,  Marj/sy  Astla/y  or  Clive^  or  any  other  ecclesiastical 
endowment,  benefice,  or  other  office  belonging  as  afore- 
said to  the  said  school,  (except  that  of  catechist  and 
reader,  which  is  always  to  be  holden  by  the  head 
master  of  the  said  school,  as  before  provided)  to  nomi* 
nate,  appoint,  or  present,  as  the  case  may  require,  a 
fit  and  proper  person  (duly  qualified  according  to  law) 
to  hold,  possess,  and  enjoy  any  or  either  of  the  said 
benefices  or  other  offices  before  mentioned;  and  the 
said  advavoson  or  rigJU  of  presetiiation  to  the  said 
vicarage  of  Chirbury^  and  the  nomination  to  the  re- 
spective curacies  of  St.  Marys^  CHve^^  and  Asiley^  and 
to  other  ecclesiastical  offices,  except  as  is  before  ex* 
cepted,  is  and  are  hereby  vested  in  the  said  mayor, 
aldermen,  and  assistants,  and  their  successors  for  ever : 
provided  always,  that  in  the  presentation,  nomination, 
or  appointment  to  the  said  curacy  of  St.  Mary's^  Clive^ 
and  Astley,  such  person  shall  be  preferred  {a^tens 
paribus)  who  shall  have  been  brought  up  at  the  said 
school,  by  having  been  there  at  least  two  years  im- 
mediately preceding  his   going   to   either  of  the   uni-» 

vcrsiti'/i 
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1836^       Tersities  of  Oxford  or  Cambridge^  uid  wbo  shall  be  a 
^    '         graduate  of  one  of  the  said  umTersities,  and  also  die 
SamcwiBfuiT    son  of  a  burgess  of  the  said  town  of  Shreaxbmy :  and 
School.       jf  there  be  no  burgess's  son  of  this  desoiption,  then 
a  preference  shall  be  given  in  like  manner,  to  such 
|>erson  of  the  above  description,  bom  in  the  parish  of 
Chirbury  in  the  said  county  of  Salop :  and  provided  also^ 
that  in  the  presentation,  nomination,   or  appointment 
to  the  said  cure  or  vicarage  of  Chirburtfj  such  person 
shall  be  preferred  {aeteris  paribus)  who  shall  have  been 
brought  up  in  the  said  school  as  aforesaid,  and  a  gra- 
duate of  one  or  other   of  the   said   two   universiUes, 
and  born  within  the  said  parish  of  Chirbury ;    except 

that  it  shall  and  may  be  lawful  for  the  said  mayor, 
aldermen,  and  assistants,  to  give  or  bestow  any  or 
either  of  the  said  livings  or  benefices  upon  either  of  the 
masters  of  the  said  school,  after  he  shall  have  resigned, 
or  vacated  the  place  of  head  or  second  master,  not>- 
withstanding  any  such  claim  or  preference  as  last 
aforesaid,  and  such  head  or  second  master  shall  be 
capable  of  receiving,  holding,  and  possessing  such 
livings  or  benefices,  equally  the  same  as  if  he  had  been 
of  the  description  hereinbefore  mentioned.'* 

A  petition  was  now  presented  to  the  Lord  Chancellor 
by  the  governors  and  trustees  of  the  school,  in  con- 
sequence of  the  provisions  of  the  act  5  &  6  fV.  4.  c.  7^- 
intituled  *^  An  Act  to  provide  for  the  Regulation  of 
Municipal  Corporations  in  England  and  Wales"  {a) 

The 

(a)  The  71st  and  159th   sec-      trust,  in  whole  or  in  part,  for 
tions  of  this  act  are  in  the  foU      certain  charitable  trusts,  md  k 


lowing  woHs :  -^  is  expedient  that  the 

Sect.  71.  ^  And  whereas  divers  tration  thereof  be  kept  dis- 
bodics  corporate  now  stand  seised  tinct  from  that  of  the  puUie 
or  possessed  of  sundry  heredita-  stock  and  borough  fund ;  be  it 
nicnts  and  personal  estate,  in      enacted,  that  in  every  boroi^h 
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The  petition  stated,   that  the  petitioners   were  ad- 
vised  that  the  estates,   powers,   and  authorities,  con-        Ihre 
ferred  by  the  act  of  38  G.  3.  and   vested  in  the  go-    ^"S^JJ^J'*^ 
vernors  and  trustees  of  the  school  under  the  same,  were 

not 


School. 


in  which  the  body  corporate,  or 
way  one  or  more  of  the  mem- 
bers of  such  body  corporate,  in 
his  or  their  corporate  capacity, 
now  stands  or  stand  solely,  or 
together  with  any  person  or 
persons  elected  solely  by  such 
body  corporate,  or  solely  by  any 
particHlor  member,  class,  or  d&- 
fcription  of  members  of  such 
body  corporate,  seised  or  pos- 
lessed,  for  any  estate  or  interest 
whatsoever,of  any  hereditaments^ 
or  any  sums  of  money,  chattels, 
securities  for  mon^,  or  any  other 
personal  estate  whatsoever,  in 
whole  or  in  part,  in  trust  or  for 
the  benefit  of  any  charitable 
ttses  or  trusts  whatsoever,  all 
the  estate,  right,  interest,  and 
title,  and  all  the  powers  of  such 
body  corporate,  or  of  such  mem*- 
ber  or  members  of  such  body 
corporate,  in  respect  of  the  said 
uses  and  trusts,  shall  continue  in 
the  persons  who,  at  the  time  of 
the  passing  of  this  act,  are  such 
trustees  as  aforesaid,  notwith- 
standing  that  th^  may  have 
ceased  to  hold  any  office  by 
virtue  of  which,  before  the  pass- 
ing of  thu  act,  they  were  such 
trustees,  until  the  1st  day  of 
August  1SS6,  or  until  parliament 
shall  otherwise  order,  and  shall 
immediately  thereupon  utterly 
cease  and  determine:  Provided 
«Iwayft,  that  if  any  vacancy  shall 


be  occasioned  among  the  cha- 
ritable trustees  for  any  borough 
before  the  said  1st  day  o^Auguii^ 
it  shall  be  lawful  for  the  Lord 
High  Chancellor,  or  Lords  Com- 
missioners of  the  Great  Seal  for 
the  time  being,  upon  petition,  in 
a  summary  way,  to  appoint  an- 
other trustee  to  supply  such 
vacancy;  and  every  person  so 
appointed  a  trustee  as  last  afore* 
said  shall  be  a  trustee  until  the 
time  at  which  the  person  in  the 
room  of  whom  he  was  chosen 
would  regularly  have  ceased  to 
be  a  trustee,  and  he  shall  then  , 
cease  to  be  a  trustee:  Provided 
also,  that  if  parliament  shall  not 
otherwise  direct,  on  or  before 
the  said  1st  day  of  August  183S, 
the  Lord  High  Chancellor  or 
Lords  Commissioners  of  the 
Great  Seal  shall  make  such 
orders  as  he  or  they  shall  see 
fit  for  the  administration,  sub- 
ject to  such  charitable  uses  or 
trusts  as  aforesaid,  of  such  trust 
estates. 

Sect.  159.  **  And  be  it  enacted^ 
that  in  every  case  in  which  any 
body  corporate,  or  any  particular 
class,  number,  or  description  of 
members,  or  the  governing  body 
of  any  body  corporate,  now  is  or 
are  in  their  corporate  capacity, 
and  not  as  charitable  trustees^ 
according  to  the  meaning  and 
provisions  of  this  net,  seised  or 

possessed 


640 


CASES  IN  CHANCERY. 


1836.        not   affected   by  the  act  of  parliament  of  5&6  IT. 4. 

*  -    T    ^     c,  76.,  but  that  such  estates,    powers,  and  autborities, 

SffmEw»Bi7ftT    continued  vested  in  such  governors  and  trustees,  and 

School.        ^^^   consequently   the   charitable  trusts  of  the  school 

were  not  affected  by  the  act  of  5  &  6  W.  4.  r.  76.  except 

as  thereinafter  set  forth. 

The  petition  also  stated  that  the  petitioners  were 
advised  that  the  several  rights  of  presentation,  nomi- 
nation  and    appointment   to  the   several  before  men- 


possessed  of  any  manors,  lands, 
tenements,  or  hereditamenti>, 
wliercunto  any  advowson  'or 
right  of  nomination  or  present- 
ation to  any  benefice  or  eccle- 
siastical preferment  is  appendant 
or  appurtenant,  or  of  any  ad- 
vowson in  gross,  or  hath  or 
have  any  right  or  title  to  nomi- 
nate or  present  to  any  benefice 
or  ecclesiastical  preferment,  every 
such  advowson  and  every  such 
right  of  nomination  and  pre- 
sentation shall  be  .sold  at  such 
time  and  in  such  manner  as  the 
commissioners  appoinied  by  his 
Majesty  to  consider  the  state  of 
the  Established  Church  in  Eng- 
land and  Wales^  with  reference 
to  ecclesiastical  duties  and  re- 
venues, may  direct,  so  that  the 
best  price  may  be  obtained  for 
the  same ;  and  it  shall  be  lawful 
for  the  council  of  such  body 
corporate,  and  they  are  hereby 
authorised  and  required,  with 
the  consent  of  the  said  com- 
missioners, or  any  three  or  more 
of  them,  in  writing  under  their 
hands,  to  convey  and  assure 
under  ibc  common  seal  of  such 


body  corporate  such  advowson, 
or  such  right  of  nomination  or 
presentation  as  aforesaid,  to  the 
purchaser  or  purchasers  thereof 
respectively,  his  or  their  heirs, 
executors,  administrators,  and 
assigns,  or  to  such  uses  as  he  or 
they  shall  direct;  and  the  pro- 
ceeds of  every  such  sale  shall  be 
paid  to  the  treasurer  of  the 
borough,  whose  receipt  shall  be 
a  sufficient  and  effectual  dis- 
charge to  the  purchaser  or  pur- 
chasers to  whom  the  same  shall 
be  given  for  the  amount  of  his 
or  their  purchase  money,  and 
shall  be  by  him  invested  in  go- 
vernment securities  for  the  use 
of  the  body  corporate,  and  the 
annual  interest  payable  thereon 
shall  be  carried  to  the  account 
of  the  borough  fuud :  Provided 
always,  that  in  any  case  of 
vacancy  arising  before  any  such 
sale  shall  have  taken  place  and 
been  completed,  such  vacancy 
shall  be  supplied  by  the  present- 
ation or  nomination  of  the  bishop 
or  ordinary  of  the  diocese  in 
which  such  benefice  or  eccle- 
siastical preferment  is  situated.** 

tioneti 
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tioned  ecclesiastical  beneBces,  which  were  under  and  18S6. 
by  virtue  of  the  said  act  of  parliament,  for  the  go-  i^'j^ 
vernment  and  regulation  of  the  school,  vested  in  the  ^miew^uat 
mayor,  aldermen,  and  assistants  of  the  town  of  Shrews^ 
butyj  subject  as  therein  expressed,  and  as  in  the  pe** 
tition  before  set  forth,  were  vested  in  the  said  mayor» 
aldermen,  and  assistants  as  charitable  trustees,  subject 
to  charitable  trusts,  and  that  the  same  were  not  now 
vested  in  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  ShreroDsbtoyj  and  that  consequently  bis  Lord- 
ship had,  under  the  act  of  parliament  of  the  SiaQ  W.  4., 
authority  to  make  such  order  respecting  the  future 
administration  of  the  said  rights  of  presentation,  no- 
mination, and  appointment,  and  the  exercise  thei'eof, 
as,  having  regard  to  the  original  foundation  of  the 
said  charity,  and  the  charitable  uses  and  trusts  of 
the  said  rights,  to  his  Lordship  should  seem  fit. 

TTie  petitioners  then  stated  that  by  an  order  made  by 
the  Lord  Chancellor,  on  the  29th  o{  August  1836,  in  the 
matter  of  the  several  charities  of  the  town  of  Shrewslunff 
including  the  charity  of  the  free  grammar  school,  and 
in  the  matter  of  the  act  of  parliament  of  the  38  G.  3.^ 
oQ  the  petition  of  the  mayor,  aldermen*,  and  l)urgesaes 
under  seal,  and  two  members  of  the  town  council,  it 
was  ordered  that  it  should  be  referred  to  the  Master 
in  attendance  during  the  vacation,  to  appoint  proper 
persons  to  be  trustees,  of  and  for  the  charity  estates 
and  property  lately  vested  in,  or  under  the  adminis- 
tration of  the  corporation  of  Shrewsbury^  or  any  of  the 
members  thereof,  in  that  character,  which  were  afiected 
by  the  seventy-first  section  of  the  said  act. 

The  petition  stated  that  by  another  order  made  in  the 
same  matters,  on  the  30th  of  August  1836,  on  the  petition 
of  three  of  the  inhabitants  and  burgesses  of  the  town 

Vol.  L  U  u  who 
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1836.        who  had   been  formerly  three  of  the  trustees  of  the 
'^   .-  *-^     said  charities,  it  was  ordered  that  the  petitioners  should 
Shrewsbury    be  at  liberty  to  go  in  before  the  master  on  the  sub- 
bcnooi.       jg^^  matter  of  the  former  petition,  under  the  reference 
directed  by  the  order  of  the  29th   day  of  August^  re- 
lating to  the  said  corporation  of  Shrewsbury  in  the  pe- 
tition mentioned. 


The  petition  then  stated  that  certain  proceedings 
had  been  taken  before  the  Master,  under  the  before  men- 
tioned orders,  in  which  proceedings  the  petitioners  had 
taken  no  part,  but  that  both  parties  had  agreed  under  the 
sanction  of  the  Master,  in  excluding  the  matter  of  the 
school,  and  certain  exhibitions  in  common  with  the 
school,  from  the  reference ;  and  that  in  fact  the  rights 
of  presentation,  nomination,  and  appointment  had  not 
been  taken  into  consideration  by  the  Master  as  compre- 
hended in  the  orders. 

The  petitioners  submitted  that  an  order  should  be 
made  for  the  future  administration  of  the  right  of  pre- 
sentation, nomination,  and  appointment  of  the  ecclesi- 
astical benefices,  and  the  exercise  thereof.  The  petition 
prayed  that  it  might  be  declared  that  the  rights  of 
presentation,  nomination,  and  appointment  to  the  se- 
veral ecclesiastical  benefices  mentioned  in  the  said  act 
of  parliament,  for  the  government  and  regulation  of 
the  free  grammar  school,  were  at  the  time  of  the  pass- 
ing of  the  act  of  the  5  &i6  W,Ai  c.  76.  vested  in  the 
mayor,  aldermen,  and  assistants  of  the  town  of  Skrevx- 
bwyy  as  charitable  trustees  within  the  meaning  and 
provisions  of  the  said  act,  and  that  the  same  were 
not  now  vested  in  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Shrexosburj/ ;  and  that  the  Lord  Chan- 
cellor would  be  pleased  to  make  the  requisite  order 
and  give  the  necessary  directions  for  the  future  admi- 
nistration of  the  said  rights  of  presentation)  nomination, 

and 
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and  appointment  of  the  said  ecclesiastical  benefices,  and        1836. 

the    exercise    thereof,    subject  to  the  charitable   frusts  - 

in  that  behalf;  and,  in  particular,  that  his  Lordship    Shrewsbubt 

would  direct  that  the  right  of  presentation,  nomination, 

and  appointment  be  thenceforth  vested  in  the  governors 

and  trustees  of  the  school  for  the  time  being,  in  their 

corporate  capacity,  or  named   as  a  body  of  trustees, 

according  to  the  powers    and    provisions   of  the    said 

act  for  the  government  and  regulation  of  the  school, 

and  subject  to  the  same  trusts  and  provisions,  and  in 

the  same  manner   as  contained  and   provided  in    the 

said  act,  in  regard  to  the  exercise  of  the  said  rights 

for  the  benefit  and  advancement  of  the  school,  or  in 

such  other  manner,  and  subject  to  such  further  or  other 

directions  as  his  Lorship  should  see  fit 

Sir  Charles  IVetherell  and  Mr.  O.  Anderdon,  in  sup- 
port of  the  petition. 

The  advowsons  are  vested  in  the  corporation  upon 
'a  charitable  trust,  and  therefore  they  cannot  be  sold 
under  the  late  act  Lord  Coke  lays  it  down  that  the 
right  of  advowson  may  be  in  one  person,  and  the 
right  of  presentation  in  another.  The  trust  upon  which 
the  advowsons  are  held  by  the  corporation  of  Skrews" 
buTT/y  is  a  trust  in  connection  with  the  school;  the 
school  is  a  charity ;  and  therefore  the  trust  is  a  chari- 
table trust  within  the  meaning  of  the  words  of  the  ex- 
ception made  by  the  act  of  5  &  6  ^.  4.  That  Act  has 
taken  away  from  the  corporation  of  Shrewsbury  the 
right  to  present  to  the  livings;  and  therefore  it  is  ne- 
cessary that  an  order  of  this  Court  should  be  made 
for  vesting  the  advowsons  in  the  governors  and  trus* 
tees  of  the  school. 

The  Solicitor-General^  Mr.  Jacobs  and  Mr«  Bluni^ 
for  the  corporation  of  Shrewdmry, 

Una  The 
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The  corporation  of  Shrewsbury  were,  at  the  time  of 
T   -g         ^he  passing  of  the  act,  seised  of  the  advowsons,  not  as 
Shbewsburt    charitable  trustees,  but  for  their  own  use,  subject  only 
^  ^^*       to  certain  restrictions.      The  eighth  section  of  the  pri- 
vate act  38  G.  3.  shews  that  it  was  intended  that  both 
the  advowsons  and  the  right  of  presentation  should  be 
vested,  and  remain  in  the  corporation  of  Shrewdmry» 
The   property  was   originally   given   to   the   corpora- 
tion, not  only  for  the  use  of  the  school,   but  al^  for 
the  purpose  of  promoting  the  service  of  God  in  the 
parishes   mentioned  in  Queen  Elizabeth's   grant;  and 
although    it   was   afterwards  found  desirable  that  the 
administration  of  the  affairs  of  the  school  should  be 
committed  to  some  persons  better  qualified  to  manage 
it   than  a   municipal   corporation,   yet   there    was  no 
reason  for  depriving  the  corporation  of  the  advowsons. 
The  object  of  the  private  act  was  to  transfer  to  the 
governors  and  trustees  of  the  school,  all   such   parts 
of  the  property  as  yielded  a  beneficial  revenue,  and  to 
leave  in  the  corporation  the  remainder,  in  which  the 
advowsons  were  included  as  not  capable  of  yielding 
any  beneficial  revenue.     An  advowson  could  not  pro- 
perly   be    given   to   a   charity,  (a)      It    is   true   Lord 
Brougham^  in  the  case  of  The  Attorney-General  v.  Ward^ 
held  that  it  could  not  be  said  that  an  advowson  might 
not  b^  given  to  a  charitable  use,  because  it  might  be 
sold ;  but  it  cannot  possibly  be  said  that  Queen  £/i- 
zabethf  when  she  executed  the  indenture  of  grant,  con- 
templated that  the  use  to  be   made  of  the  advowson 
was  that  it  should  be  sold  ioties  quoties.     The  corpp- 
ration  were  certainly  to  present  a  fit  person ;   but  if 
in  that  respect  they  were  trustees,  then  every  owner 
of  an  advowson  is  a  trustee.     It  may  be  said  that  if 
the  corporation  were  to  sell  this  advowson,  the  pur- 
chaser  would   take  it  subject  to   the  same  restriction 

with 

(a)  Duke's  Charilabie  Uits,  p.  157.  BridgwuaCi  edit. 
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with  respect  to  the  person  to  be  presented,  as  that  18S6. 
under  which  the  corporation  now  hold  it.  That  may  .^^ 
be  admitted ;  but  it  does  not  therefore  follow  that  SHBEwsBuar 
this  is  a  trust;  still  less  that  it  is  a  charitable  trust; 
and  advowsons  held  upon  charitable  trusts  only  are 
those  to  which  the  power  of  sale  does  not  extend.  It 
is  impossible,  however,  to  call  this  a  charitable  trust. 
Who  is  to  claim  the  benefit  of  it?  who  is  to  make 
himself  a  cestui  que  tintst  ?  Only  a  party  educated  at  the 
school  "  catcris  paribtis.'*  Who  is  to  decide  what  is 
the  meaninr^  of  " cteteris  paribus"  or  when  a  particular 
case  comes  within  the  meaning  of  those  words?  How 
is  the  Court  to  execute  such  a  trust?  If  there  are 
two  candidates  of  the  highest  qualificationsi  but  of 
whom  one  has  been  educated  at  the  school,  and  who 
therefore  claims  a  preference,  is  the  Court  to  refer  it 
to  the  Master,  to  inquire  whether  they  are  precisely 
equal  in  all  other  qualifications,  or  whether  the  one 
or  the  other  is  [most  fit  ?  It  does  not  appear  in  what 
qualifications  the  candidates  are  to  be  equal,  in  order 
to  raise  the  duty  of  preference.  It  is  to  be  observed 
that  the  direction  is  not  that  a  person  educated  at  the 
school  is  always  to  be  presented,  if  fit.  In  cases  in 
which  college  livings  are  to  be  given  to  persons  who 
are  described  in  terms  similar  to  those  used  in  de- 
scribing the  qualifications  of  the  candidates  in  the  pre- 
sent instance,  it  is  held,  in  practice,  that  the  trust,  if  it 
be  proper  so  to  call  it,  is  incapable  of  execution,  and 
therefore  the  corporate  bodies  who  have  the  right  of  no* 
mination  make  themselves  the  judges ;  they  do  not  ex- 
ecute the  duty  corruptly,  and  who  is  to  interfere  with 
them  ?  It  is  a  direction  as  to  the  persons  to  be  presented, 
and  cannot  be  called  a  trust,  for  it  is  incapable  of  being 
executed  as  such.  The  judgment  of  the  Master  upon 
a  reference  as  to  the  qualifications  of  the  respective 
candidates  would  not  be  sufficient ;  for  that  would  not 

Uu  3  be 
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1836.        be  the  judgment  of  the  corporation,  who  are  made  the 

Shrewsbubt 

00  .  rpj^^  j^^y  ^j-  pref^jrence  imposed  on  the  corporation, 

is  not  a  charitable  trust  within  the  meaninrr  of  the 
seventy-first  section  of  the  Municipal  Corporation  Act, 
so  as  to  make  it  necessary  to  appoint  new  trustees.  If 
the  proviso  had  not  been  added,  the  corporation  would 
have  had  an  absolute  incontestible  right  of  presentation. 
Suppose  the  act  had  directed  that  a  person  educated  at 
the  school  should  always  be  presented,  if  there  were 
such  a  person,  and  he  was  properly  qualified.  If,  in  such 
a  case,  the  corporation  were  prohibited  from  presenting 
any  one  else,  the  only  consequence  would  be,  that  if 
there  were,  on  any  occasion,  a  candidate  who  had  been 
educated  at  the  school,  the  beneficial  right  of  present- 
ation would  pro  hdc  vice^  be  incapable  of  being  exer- 
cised; but  the  corporation  would  not  be  charitable  trus- 
tees :  and  yet  that  case  would  be  much  stronger  agnin>t 
the  corporation  than  the  present  case  is.  The  proviso 
actually  inserted  amounts,  in  fact,  to  no  more  tlian  a 
recommendation,  and  does  not  impose  an  obligation. 

Sir  C  fVeiherelly  in  reply. 


Nov.  17.  The  Lord  Chancellor,  after  stating  the  letters  patent, 

the  indenture  of  the  13  Eliz,^  and  the  effect  of  the  act  of 
88  G.  3.  down  to  the  end  of  the  twenty-fifth  section, 
proceeded  as  follows :  — 

From  this  it  is  clear  that  the  vicarage  of  C///V6wry,  and 
the  three  curacies  of  Si.  Man/^s^  Astley^  and  Clive^  were 
originally  granted  for  the  benefit  of,  and  formed  part  of 
the  property  of,  the  school.  The  very  exception  shews 
that  they  were  considered  as  part  of  the  estates  belong- 
ing to  the  school.     So  much  of  the  act  as  I  have  hitherto 

statedi 
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stated,  which  is  intituled  "  An  Act  for  the  better  Govern-        183 

tnent  and  Regulation  of  the  SchooU*  shews  no  intention     ^^T*^ 

II  In  f 

to  alter  the  property,  but  treats  it  as  part  of  the  posses-    Shrews 

sions  oF  the  school ;  and  although  it  does  not  vest  the       Scho 

benefices  in  the  new  trustees,  it  provides  in  certain  cases 

for  their  improvement  and  increase  out  of  the  income  of 

the  charity  property.    Then  comes  the  twenty-eighth 

section  which  enacts,  &c.  [His  Lordship  here  read  that 

section,  and  then  proceeded]  :  — 

This  section  effects  all  that  could  have  been  effected 
for  the  benefit  of  the  school  from  such  property.  It  de- 
scribes the  benefices  as  biiovgitig  to  the  school.  It  pro- 
bably was  thought  that  in  order  to  secure  the  present- 
ation of  proper  persons  to  these  benefices,  it  was  safer 
to  vest  the  right  of  presentation  in  a  body  not  capable 
of  being  personally  benefited  by  it,  rather  than  in  the 
corporation  of  the  trustees  of  the  school ;  but  it  provides 
that  a  preference  shall  be  given  in  the  presentations  to 
persons  educated  at  the  school,  being  sons  of  burgesses 
or  inhabitants  of  Chirbtirj/ ;  and  a  preference  over  these 
is  to  be  given  to  retired  masters  of  the  school.  In  what 
other  way  could  a  more  beneficial  application  of  the 
patronage  of  these  benefices  have  been  made  for  the 
school,  consistently  with  the  paramount  object  of  secur- 
ing the  appointment  of  proper  clergymen  for  those  cura- 
cies ?  It  was  said  that  as  there  was  to  be  only  a  prefer- 
ence in  case  of  equality  of  other  qualifications,  and  as 
the  corporation  were  to  be  judges  of  such  equality,  the  act 
would,  in  effect,  give  to  the  corporation  the  unrestricted 
patronage.  No  doubt  the  duties  of  such  a  trust  are 
easily  evaded,  and  it  is  difficult  to  prove  a  breach  of  such 
a  trust;  but  it  is  nevertheless  a  trust,  and  one  of  which 
the  abuse,  if  proved,  would  be  corrected.  Every  trustee 
of  an  advowson  may,  during  the  absence  or  incapacity 
of  the  cestui  que  trusts,  have  to  exercise  the  patronage 
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18S6.  of  presenting  to  the  living  at  his  own  discretion.    Of 

*-   ^  this  there  may  be  more  or  less  chance*  according  to dr- 

Shrewsbury  cumstances,  but  the  person  so  exercismg  the  patronage 

School.  jjj  ^^^  j^gg  ^  trustee.     I  cannot  conceive  that  the  act 

intended  the  corporation  to  have  any  other  benefit 
Their  trust  strictly  was  to  present  deserving  persons 
from  amongst  the  favoured  class ;  and  it  is  only  upon  the 
iailure  of  such  persons  that  the  right  of  presentation, 
without  restriction,  was  to  be  exercised  by  them, —  a  right 
which  must  exist  in  every  trustee  of  an  advowson,  how- 
ever small,  in  some  cases,  may  be  the  chance  of  his 
having  to  exercise  it. 

Such  being,  in  my  opinion,  the  nature  of  the  interest 
of  the  corporation  of  Shrewsbury  in  these  ecclesiastical 
benefices,  the  question  is,  how  the  Municipal  Corpor- 
ation Reform  Act,  5  &  6  ^.  4.  c.  76.,  acts  upon  such 
interests.  Sect.  71.  provides,  that  when  any  body  cor- 
porate of  any  borough  is  seised  or  possessed  of  any 
estate  or  interest  in  any  hereditaments,  in  whole  or  in 
part,  in  trust  or  for  the  benefit  of  any  charitable  uses  or 
trusts  whatsoever,  all  the  estate  and  interest,  and  all  the 
power  of  such  body  corporate  shall,  in  the  event  which 
has  liappened,  cease  and  determine  on  the  1st  of  August 
last,  and  that  the  Lord  Chancellor  shall  make  such 
order  as  he  shall  see  fit  for  the  administration  of  such 
trust  estates.  It  seems  to  me  impossible,  upon  any 
construction  of  the  school  act,  to  contend  that  these 
ecclesiastical  benefices  were  not  vested  in  the  corpor- 
ation, in  part  at  least,  for  the  benefit  of  the  school ;  and 
if  so,  they  were  so  vested  in  part  for  a  charitable  use 
and  trust ;  and  if  so,  they  were  within  the  act,  and  the 
trusteeship  of  the  corporation  has  ceased,  and  the  de- 
ficiency is  to  be  supplied.  If  this  be  so,  the  ld9th 
section,  which  provides  for  the  sale  of  ecclesiastical 
benefices  belonging  to  the  municipal  corporations,  does 

not 
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not  apply  to  the  advowson  ;  for  that  section,  in  terms,  1886. 

applies  only  to  advowsons  or  rights  of  presentation  of  ^T^'^^"'^ 

which  the  corporations  may  be  seised  or  possessed,  other-  Shre^^-sbury 

wise  than  as  charitable  trustees.  School. 


But  it  is  said  that,  at  all  events,  the  contingent  right 
of  presentation,  in  case  there  shall  be  no  object  of  the 
charity  fit  for  presentation,  is  within  that  section,  and 
ought,  therefore,  to  be  sold ;  the  section  applying  to 
every  case  in  which  the  corporation  had  any  right  or 
title  to  nominate  or  present  to  any  benefice.  This  it 
is  not  necessary  to  determine ;  for  if  I  am  right  in  the 
opinion  I  have  formed  of  the  nature  of  the  interest  of 
the  old  corporation,  the  subject  of  the  sale  will  not  be  ^ 

the  advowson,  or  the  right  of  patronage,  but  that  con- 
tingent right  of  presentation  in  certain  cases,  which 
the  corporation  were  entitled  to  exercise.  The  interest, 
however,  which  I  am  called  upon  to  protect,  is  the  ad- 
vowson and  right  of  patronage,  and  not  such  contingent 
right,  or  rather  power,  of  presentation.  I  am,  there- 
fore, of  opinion  that  of  such  advowson  and  right  of 
patronage  or  presentation,  I  am  bound  to  appoint  new 
trustees,  in  the  place  of  the  corporation. 

But  then  the  petitioners  ask  that  they,  the  trustees  of 
the  school,  may  be  invested  with  this  trust  also.  This 
would  be  in  direct  violation  of  the  provisions  of  the 
school  act,  which  provides  different  sets  of  trustees  for 
these  benefices,  and  the  other  property  of  the  school ; 
and  I  think  myself  bound  to  follow,  as  nearly  as  pos- 
sible, the  scheme  of  that  act,  by  doing  no  more  than 
supplying  the  deficiency  of  trustees  of  the  benefices 
which  the  Municipal  Reform  Act  has  occasioned.  I 
must,  therefore,  refer  it  to  the  Master  in  the  usual 
form  to  appoint  trustees  in  the  place  of  the  corpor- 
ation. 
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Juiy  12. 16.    EDWARDS  V.  The  GRAND  JUNCTION  Railway 
N^,  5.  Company. 

Where  a  per-    "O  Y  a  local  act  of  parliament,  certain  persons  therein 

son  acting  on    JJ 

behalf  of  the     ""^  named  were   appointed  trustees   of  the   turnpike 

subscribers  to  roads  between  LivapooL  PrescoL  and  JVaninstofU  in 
a  railway,  who  jt      '  »  o      » 

were  then  soli-  the  county  of  Lancaster^  and  were  thereby  empowered 
Darliament  for  ^^  "lake,  repair,  and  improve  the  roads,  and  demand 
the  purpose  of  and  take  certain  tolls  therein  mentioned.     The  business 

into™aif  in-  ^^  ^'^®  ^"""^^  ^^^  managed  by  monthly  meetings  of  the 
corporated  trustees,  and  by  committees  of  their  number,  appointed 
company,         ^^  ^uc'^  meetings,  and  by  William  Rowsorij  who  was  the 

entered  into  a  clerk  and  solicitor  of  the  trust, 
contract  with 

the  trustees  of 

hyhtZ^^l^       In    the  year    1832,   John   Moss,   Robert    Gladstone, 

pulated,  that     Charles  Lawrence,  and  others,  determined  to  apply  for 


in  consi- 


deration of  ^"  ^^'  of  parliament  to  establish  a  company  for  the  pur- 
the  trustees      pose  of  making  a  railway  communication  between  the 

Withdruwing  n    -r  -  i      hm-  j  1t>...  rr.i 

their  opposi-  towns  of  Liverpool,  Manchester,  and  Birmingham.    They 

tion  in  parlia-  accordingly  raised  subscriptions,  and  adopted  the  usual 

consenting  to  means  for  forwarding  the  undertaking.     Moss  and  Law- 

clauses ^f  ^"  rence  were  chosen   two   of  the  directors,  and  Messrs. 

which  they  Pritt,  Clay,  and  Svaift,  of  Liverpool,  were  appointed 
had  intended      »  |.  .  r    i       *  i  -n     i      •       . 

to  press  for       ^"e  solicitors  ot  the  proposed  company*     ii.arly  in  the 

the  insertion  yg^j.  i833,  a  bill  was  brought  into  parliament,  having 
formal  instru-    for  its  object  to  form    the   subscribers   to    the   under- 

clauses  should  be  executed  under  the  seal  of  the  company  when  incorporated;  and 
the  bill  was  accordingly  allowed  to  pass  unopposed  and  without  the  clauses,  an  in- 
junction was  granted  at  the  suit  of  the  trustees,  to  prevent  the  company  from  violat- 
ing the  provisions  contained  in  the  omitted  claus.cs. 

An  agreement  to  withdraw  or  withhold  opposition  to  a  bill  in  parliament  is  not 
illegal ;  and  a  court  of  equity  will  enforce  a  contract  founded  on  such  a  consideration. 

An  incorporated  company  will  be  bound  by  the  Rgreement  of  its  individual  mem- 
bers, acting  before  incorporation  on  its  behalf,  if  the  company  has  received  the 
full  benefit  of  the  condderation  for  which  the  agreement  stipulated  on  its  behalf. 
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taking  into  an  incorporated  joint  stock  company ;  and 
an  application  was  made,  on  their  behalf,  for  the  con- 
sent of  the  road  trustees  to  the  line  of  the  proposed 
railway  being  carried  under  the  Liverpool  and  Warring- 
ton turnpike  road,  at  a  place  called  Bank  GLuay^  near 
Warrington ;  and  this  application  having  been  taken  into 
consideration  at  a  monthly  meeting  of  the  trustees,  was 
by  them  referred  to  a  committee,  consisting  of  Richard 
Ed-voards^  Thomas  Casey  Bartholomew  Bretherton^  and 
John  Clarey  who  were  requested  to  negotiate  on  the 
subject  with  the  directors  of  the  railway  company,  as 
well  with  reference  to  the  railway  crossing  the  turnpike 
road,  as  with  reference  to  a  pecuniary  compensation  fur 
the  injury  the  road  would  sustain  by  such  railway  in  the 
diminution  of  the  tolls,  and  the  prejudice  consequently 
done  to  the  creditors  of  the  trust;  and  the  committee 
was  empowered,  generally,  to  adopt  such  measures,  either 
by  opposing  the  railway  bill  in  parliament,  or  otherwise, 
to  effect  the  object  above  referred  to,  as  might  seem  ex- 
pedient, in  the  event  of  their  negotiations  terminating 
unsatibfactorily. 


1836. 


Edwards 

V. 

The  Grand 

JCNCTION 

Railway 
Company. 


The  negotiations  which  were  accordingly  opened 
between  Mr.  Case^  on  behalf  of  the  trustees,  and  Mr. 
MosSy  on  behalf  of  the  company,  with  a  view  to  an 
amicable  adjustment  of  the  matters  in  difference,  having 
ultimately  failed,  measures  were  immediately  taken  by 
the  trustees  for  a  vigorous  and  effective  opposition  to 
the  further  progress  of  the  bill  in  parliament.  The  bill 
having  then  already  passed  through  the  House  of  Com- 
mons, petitions  to  the  House  of  Lords  against  it  were 
prepared  and  signed  by  the  trustees,  and  by  the  bond- 
holders and  creditors  of  the  trust,  and  various  clauses 
were  also  drawn  which  the  tru.>tees  were  desirous  of 
having  introduced  into  the  bill  for  the  protection  of 
their  interests,  and  a  communication  was  made  to  the 
Earl  of  Derl^f  then  Baron  Stanley^  a  member  of  the 

House 
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House  of  Lords,  who  was  himself  one  of  the  trustees, 
for  the  purpose  of  making  his  Lordship  acquainted  with 
the  facts,  and  of  soliciting  him  to  present  the  petitions,  and 
support  the  prayer  of  them  by  his  vote  and  influence. 

In  the  meantime,  however,  on  the  18lh  of  April 
1833,  a  meeting  took  place  between  Messrs.  Case  and 
Bx/tDsofiy  on  behalf  of  the  trustees,  and  Messrs.  Mos^ 
ZjawrencCf  and  Clai/y  on  behalf  of  the  subscribers  to  the 
railway,  when  a  draft  of  the  clauses  which  had  been  so 
prepared,  and  which  the  trustees  desired  might  be  in- 
serted in  the  bill,  was  considered,  and  after  several  alter- 
ations bad  been  made,  was  adopted  and  agreed  to  by 
the  parties  present. 

The  clauses,  as  altered,  were  as  follows :  —  ^*  And 
whereas  the  said  railway  will  cross  the  turnpike  road 
between  Liverpool  and  Warrington^  at  or  near  a  certain 
place  called  Bank  Quay,  in  the  township  of  War^ 
rington,  in  the  parish  of  JVarringion,  in  the  said 
county  palatine  of  Lancaster  ;  be  it  therefore  enacted, 
that  in  case  the  said  railway  shall  be  made  under  or 
across  the  said  road  under  the  authority  of  this  act, 
the  same  shall  not  be  carried  under  the  said  turnpike 
road  on  the  level,  but  shall  be  carried  under  the 
said  turnpike  road,  and  the  said  company  of  pro- 
prietors hereby  incorporated  shall,  at  their  own  expense, 
erect  and  build  a  good,  firm,  and  substantial  bridge  of 
brick,  stone,  or  iron  over  the  said  railway  where  the 
same  shall  cross  the  said  turnpike  road,  with  proper 
approaches  thereto,  upon  which  bridge  the  said  turnpike 
road  shall  be  made  of  good  and  sufficient  materials,  and 
executed  in  a  good  and  workmanlike  manner  at  the 
expense  of  the  said  company,  and  to  the  satisfaction  of 
the  surveyor  for  the  time  being  of  the  trustees  of  the 
said  turnpike  road ;  and  the  battlements  of  the  said  brid^ 
shall  not  be  less  than  four  feet  in  height,  and  shall  be 

closed, 
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closed,  and  continued  for  not  less  than  thirty  yards  on 
each  side  from  the  summit  of  such  bridge ;  and  the 
ascent  of  the  road  over  such  bridge,  and  the  approaches 
thereto,  shall  not,  in  any  case,  be  more  than  one  foot  in 
thirty  feet;  and  the  said  road  so  to  be  made  by  the  said 
company  as  aforesaid  shall  be  formed  of  such  width  as 
to  leave  a  clear  and  open  space  between  the  fences  of 
such  road  equal  to  the  width  of  the  present  road  there. 


18S6. 

Edwarps 
The  Grand 

JONCTIOW 

Railway 
Company. 


"  And  be  it  further  enacted,  that  the  said  company 
shall  at  all  times  for  ever  after  the  said  bridge  shall  have 
been  erected  under  the  authority  of  this  act,  keep  the 
same  and  any  future  bridge  to  be  erected  in  lieu  thereof^ 
and  which  shall  be  of  the  like  dimensions,  capacity,  and 
materials  as  are  hereinbefore  mentioned  in  good,  per- 
fect, and  complete  repair,  except  only  the  roadway 
over  such  bridge  which  is  (save  as  hereinafter  men- 
tioned) to  be  repaired  by  the  trustees  of  the  said  road; 
and  the  said  company  shall  and  will  at  all  times  here- 
after,  well  and  sufficiently  repair,  and  make  good  all 
damage  and  injury  which  may  arise  or  be  occasioned 
by  the  said  roadway  over  the  said  bridge,  for  or  by 
reason  of  any  repairs  or  alteration  of,  in,  or  to  the  said 
bridge  by  the  said  company ;  and  in  case  of  any  want 
of  repair  to  the  said  bridge,  or  to  the  roadway  over  the 
same  in  the  event  last  aforesaid,  and  notice  being  given 
by  the  trustees  of  the  said  turnpike  road,  or  their  clerk, 
or  treasurer,  or  any  other  person  authorised  by  the  said 
trustees  to  the  said  company  of  proprietors  hereby  in- 
corporated, or  to  their  clerk  or  treasurer  for  the  time 
being,  of  any  want  of  repairs  to  the  said  bridge,  or  to 
any  bridge  to  be  erected  in  lieu  thereof^  under  the  au- 
thority of  this  act,  or  the  roadway  over  the  same  in  the 
event  aforesaid,  ^f  the  said  company  of  proprietors 
hereby  incorporated,  shall  not  for  the  space  of  one 
calendar  month  after  service  of  such  notice^  commence 

such 
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ioch  rq)ains  and  proceed  therein  with  all  reasonable 
expedition  until  the  same  sliall  be  completed,  tiie  said 
trustees  may,  in  case  thej  shall  see  fit  from  time  to  time, 
repair  or  rebuild  the  said  bridge,  and  repair  the  road- 
way over  the  same,  in  the  event  aforesaid,  as  the  case 
may  require,  and  as  the  said  trustees  shall  think  ne- 
cessary ;  and  all  the  expenses  thereof  shall  upon  de- 
mand be  repaid  by  the  company  of  proprietors  hereby 
incorporated,  and  to  the  said  trustees  or  their  treasurer 
for  the  time  being ;  and  in  default  of  such  payment  any 
two  or  more  of  his  Majesty's  justices  of  the  peace  for 
the  said  county  palatine  of  Lancaster  shall,  and  they  are 
hereby  required,  en  application  by  the  said  trustees,  or 
their  clerk,  or  treasurer  for  the  time  being,  or  of  any 
other  person  authorised  by  the  said  trustees  by  warrant 
under  the  hands  and  seals  of  the  said  justices,  to  cause 
the  amount  of  such  expenses  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  company 
of  proprietors  hereby  incorporated,  and  to  be  paid  by 
the  said  trustees;  rendering  the  overplus,  if  any,  upon 
demand,  after  deducting  the  charges  of  making  such 
distress  and  sale,  to  the  company  of  proprietors  hereby 
incorporated ;  and  the  said  trustees  shall  and  may  sue 
for  and  recover  the  same  against  the  said  company  of 
proprietors  hereby  in  corporated,  by  action  of  debt,  or 
on  the  case,  in  any  of  his  Mnjesty's  courts  of  record  at 
Westminster^  or  in  his  Majesty's  Court  of  Common 
Pleas  for  the  county  palatine  of  Lancaster." 


At  that  meeting  it  was  suggested  by  Mr.  Moss  that, 
as  the  bill  was  then  in  the  House  of  Lords,  it  would 
save  time  and  expense  to  the  company,  if  the  insertion 
of  the  proposed  clauses  were  dispensed  with  by  the 
trustees,  and  an  undertaking  were  given  that  an  agree- 
ment should  be  executed  to  the  same  effect ;  and  Mr. 
Case  having   acquiesced  in  that  suggestion,    Mr.  Moss 
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thereupon  signed  a  memorandum  at  the  foot  of  the  draft, 
in  the  following  words:  —  "I,  the  undersigned  John 
MosSj  undertake  to  execute  an  agreement  to  the  effect 
of  these  clauses  so  soon  as  the  same  is  prepared,  and  to 
get  the  same  confirmed  under  the  seal  of  the  company 
intended  to  be  incorporated  as  soon  as  circumstances 
will  permit :  this  agreement  being  made  on  the  ex- 
press understanding  that  there  shall  not  be  any  oppo* 
sition  to  the  bill  now  in  parliament,  either  by  the 
trustees  of  the  roads  from  Liverpool  to  fVarringlony  or 
the  mortgagees  of  the  tolls  on  the  said  roads.  And  this 
agreement  is  to  be  void  on  my  delivering  to  the  said 
road  trustees,  or  their  clerk,  the  engagement  of  the  in- 
tended company  to  the  same  effect.  Joh?i  Moss,  Liver^ 
pooly  18th  April  1833.*' 
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Immediately  below  this  memorandum  Mr.  Case  wrote 
the  following  words ;  —  *^  I  recommend  the  trustees  to 
confirm  the  above  agreement.     Thomas  Case** 


At  a  meeting  of  the  committee  of  the  trustees,  held  on 
the  20th  o(  Aprily  it  was  unanimously  resolved,  that  the 
arrangement  made  by  Mr.  Case  with  Mr.  Moss  should  be 
confirmed.  On  the  same  day  the  clerk  of  the  trui>tee9 
wrote  to  Messrs.  Pritty  Clny^  and  Swtyi,  apprising  them 
of  the  fact ;  and  he  also  transmitted  to  them,  for  perusal 
and  approbation,  the  draft  of  a  deed  of  covenants  founded 
upon  the  clauses  as  settled  and  adopted  by  Mr.  Moss  g 
and  he  at  the  same  time  sent  a  letter  to  Lord  Derly^ 
informing  his  Lordship  that  such  an  arrangement  had 
been  that  day  made  between  the  trustees  of  the  road 
and  Mr.  Moss^  on  behalf  of  the  Railway  Company,  as 
would  render  it  unnecessary  to  present  the  petitions  in 
opposition  to  the  bill*  The  petitions  accordingly  were 
not  presented ;  the  idea  of  procuring  the  insertion  of 
the  proposed  clauses  in  the  bill  was  abandoned,  and 
all  opposition  to  the  further  progress  of  the  bill  having 
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been  withdrawn,  the  bill  received  the  royal  assent,  tad 
became  an  act  of  parliament  on  the  6th  o(  May  1833. 

The  act  was  intituled  **  An  Act  for  making  a  Rail- 
way from  the  Warrington  and  Nemton  Railway  at  War^ 
rington  in  the  County  of  Lancaster^  to  Birmingham  in 
the  County  of  fVarwicky  to  be  called  the  Grand  Junction 
Railway ; "  and  John  MosSj  Robert  Gladstone^  Charla 
LawrencCy  and  other  persons  therein  named,  and  all  other 
persons  and  bodies  politic  and  corporate  who  had  sub- 
scribed,   or   should  thereafter   subscribe    towards  the 
undertaking;    and   their   several   and   respective    suc- 
cessors, executors,   administrators,   and   assigns,  were 
thereby  Incorporated  by  the  name  and  style  of  *^  The 
Grand  Junction   Railway  Company,"  by  which  name 
they  were  authorised  to  sue  and  be  sued,  and  they  were 
authorised   to   make   the   railway,    and   the   affairs  of 
the  company  were  to  be  managed  by  directors;  and  it 
was  thereby  enacted,  amongst  other  things,  that  where 
any  bridge  should  be  erected  for  carrying  any  public 
road  over  the  railway,  the  road  over  such  bridge  should 
be  formed,  and  should  at  all  times  be  continued  of  such 
width  as  to  leave  a  clear  and  open  space  between  the 
fences  of  such  road  of  not  less  than  fifteen  feet;  and  the 
ascent  of  every  such  bridge  for  the  purpose  of  such  public 
road,  should  not  be  more  than  one  foot  in  thirteen  feet; 
and  a  good  and  sufficient  fence  should  be  made  on  each 
side  of  every  such  bridge,  which  fence  should  not  be 
less  than  four  feet  above  the  surface  of  such  bridge* 


Application  was  made  shortly  afterwards  to  Mr. 
MosSy  who  had  now  become  a  director  of  the  in- 
corporated company,  for  the  purpose  of  procuring 
through  his  means,  according  to  the  agreement,  a  deed 
of  covenants  under  the  company's  seal,  embodying  the 
clauses  as  settled  and  approved  by  him  on  the  ISth  of 
April.     That  gentleman,  however,  refused  to  comply 
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with  the  application,  and  nothing  further  was  done  in 
the  matter,  until  the  month  of  March  1836,  when  the 
road  trustees  received  information  that  the  workmen  of 
the  Railway  Company,  in  the  execution  of  the  railway, 
were  proceeding  to  carry  the  turnpike  road  at  Bank 
Qum/  over  the  railway,  by  means  of  a  bridge  or  viaduct, 
the  width  of  which,  and  of  the  approaches  to  which,  did 
not  exceed  thirty  feet,  although  the  width  of  the  turn- 
pike road  at  that  place  was  fifty  feet. 
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The  trustees  thereupon  filed  the  present  bill,  on  be* 
half  of  themselves  and  all  other  persons  interested  in 
the  tolls  levied  upon  the  roads  which  were  subject  to  the 
trust,  against  the  Railway  Company.  The  bill  stated  the 
facts  already  set  forth ;  and  it  charged,  among  other  things, 
that  the  only  other  persons  interested  under  the  trust 
were  certain  bondholders  or  mortgagees  who  had  a  lien 
upon  the  tolls ;  and  that  the  number  of  such  persons, 
was  so  great,'  in  consequence  of  settlements  and  other- 
wise, as  to  render  it  highly  inconvenient,  and,  indeed^ 
impracticable  to  make  them  parties  to  the  suit. 


The  bill  prayed  that  it  might  be  declared,  that  the 
contracting  the  width  of  the  road  at  Bank  Quay  was  a 
violation  of  the  agreement  and  undertaking  entered  into 
by  MosSf  and  that  any  departure  therefrom  was  a  fraud 
upon  the  Plaintiff ;  that  it  might  be  declared  that  the 
agreement  of  the  18th  of  April  1833  was  binding  on 
the  Defendants,  and  that  they  might  be  decreed  spe^ 
cifically  to  perform  the  same,  and  to  execute  a  proper 
deed  conformably  thereto,  and  to  restore  the  road  to  its 
former  condition ;  and  that  the  Defendants,  their  agents^ 
and  workmen,  might  be  restrained  by  injunction  from 
continuing  and  proceeding  with  their  present  works  on 
the  road  at  Bank  Qtutt^i  and  from  making  or  continuing 
any  road  at  Bank  Quayj  which  should  not  be  of  such 
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width  as  to  leave  a  clear  space  between  the  fences  of 
such  road  equal  to  the  width  of  the  road  there  at  the 
time  when  the  act  for  incorporating  the  Company  passed, 
and  from  making  any  bridge,  road,  or  viaduct  contrary 
to,  or  otherwise  infringing  the  agreement  of  the  18ib  of 
April  1833,  or  the  clauses  therein  referred  to. 


The  PiaintiiTs  filed  affidavits  in  support  of  the  state- 
ments contained  in  their  bill ;  and  those  affidavits  having 
been  met  by  counter-affidavits  made  by  Mr.  Moss  and 
other  persons  on  behalf  of  the  Company,  the  Plaintiffs 
moved  for  an  injunction  in  the  terms  of  the  prayer  of  the 
bill. 


The  Vice-Chancellor  having  granted  the  motion,  the 
Defendants  now  moved,  before  the  Lord  Chancellor, 
that  the  injunction  might  be  dissolved. 

In  support  of  the  motion,  it  was  first  contended,  that 
in  point  of  fact  no  final  agreement  had  been  ever  entered 
into  by  Mr.  Moss ;  but  that  the  memorandum  which  he 
had  signed  was  merely  a  proposal  or  treaty,  which  had 
never  ripened  into  a  contract,  and  from  which,  as  it 
had  not  been  definitively  accepted  by  the  trustees,  he 
was  at  liberty  to  withdraw,  and  had  in  fact,  as  the  trus* 
tees  well  knew,  withdrawn,  before  the  passing  of  the 
railway  act.  The  grounds  upon  which  this  argument 
rested^  and  the  effect  of  the  affidavits  by  which  it  was 
supported,  are  stated  and  considered  in  the  judgment. 

Mr.  Jacob  and  Mr.  Sharpe  further  insisted,  on  behalf 
of  the  Defendants,  that  even  assuming  the  agreement  to 
have  been  a  final  and  binding  contract  as  against  Moss^ 
a  bill  could  not  be  sustained  upon  it,  seeking  to  charge 
the  Company  with  the  liability  which  the  memorandum 
purported  to  create.     The  agreement  was  personal  to 
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MosSy  and  did  not  profess  in  any  way  to  affect  the  com- 
pany ;  nor  did  Moss  execute  it  as  the  agent,  or  on  behalf 
of  the  company.     How  indeed,  was  it  possible  that  he 
should,  seeing  that  the  Company  had  then  no  existence  ? 
The  attempt  to  charge  the  Railway  Company  in  respect  of 
Mosses  agreement,  resembled  tlie  case  in  which  it  was 
unsuccessfully  sought  to  make  a  party  liable  upon  a  con- 
tract entered  into  by  his  father  on  his  behalf,  before  the 
party  himself  was  in  esse  or  was  suijuris^  so  as  to  be  ca* 
pable  of  validly  contracting ;  Capes  v.  HtUton  {a).    Even 
if  the  Railway  Company  had  been  in  existence  and  incor- 
porated, and  Moss  had  been  its  authorised  agent  at  the 
time  when  he  executed  the  agreement,  and  had  intro- 
duced into  it  words  for  the  express  purpose  of  charging 
his  employers,  his  agreement  would  not  be  legally  bind- 
ing upon  them,  unless  they  subsequently  ratified  bis 
act,  and  affixed  their  corporate  seal  to  the  instrument ; 
Dunston   and  Clarke  v.  The  Imperial  Gas  Light  Com^ 
pany  (i),  East  London  Water  Works  Company  v.  Bai-^ 
ley(c).     In  all  dealings  with  incorporated  companies, 
therefore,  the  contracts  entered  into  on  their  behalf  by 
agents   were   necessarily  of  a   qualified   kind,   subject 
always  to  the  approval  of  the  principals,  and  not  binding 
and  conclusive  between  the  parties  until  that  approval 
had  been  formally  given.     Here  the  Railway  Company^ 
so  far  from  confirming  the  act  of  Mr.  Moss^  expressly 
disclaimed  and  repudiated  it. 
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It  would  probably  be  argued,  that  the  Railway  Com- 
pany were  made  parties  to  the  contract,  so  as  to  be 
bound  by  it,  in  consequence  of  their  having  enjoyed  the 
benefit  which  the  agreement  proposed  to  secure  to  them ; 
but  it  had  never  yet  been  decided,  and  all  principle  was 

against 
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against  the  decision,  that  the  withdrawing  or  withholding 
opposition  to  a  bill  in  parliament  constituted  such  a  con- 
siderauon  as  any  court  of  justice,  either  of  law  or  equity, 
would  recognise  for  the  purpose  of  giving  raliditj  to  a 
contract.  The  question  was  much  discussed  in  The 
Vauxhall  Bridge  Company  v.  Earl  Spencer  (a).  In  that 
case,  bonds  had  been  given  by  individual  subscribers, 
who  afterwards  became  incorporated  shareholders  of  the 
Vauxhall  Bridge  Company,  to  certain  trustees  on  behalf 
of  the  proprietors  of  Bailer  sea  bridge,  conditioned  for 
the  payment  of  a  sum  of  money,  in  the  event  of  the 
Vauxhall  Bridge  Bill  passing  into  a  law  in  the  then 
session  of  parliament ;  and  the  bill  having  passed,  and 
the  Vauxhall  Bridge  Company  having  indemnified  the 
obligors  and  paid  off  the  bonds  out  of  their  corporate 
funds,  they  afterwards  filed  their  bill  to  have  the  trust 
declared  void,  the  money  refunded,  and  the  bonds  de- 
livered up  and  cancelled.  Sir  John  Leach  overruled  a 
demurrer  to  the  bill  for  want  of  equity,  and  expressed 
a  clear  opinion  that  the  transaction  was  a  fraud  upon 
the  legislature,  and  that  inasmuch  as  the  securiUes  had 
been  given  in  consideration  of  the  withdrawing  opposition 
to  a  bill  in  parliament,  they  were  illegal  and  void  upon 
grounds  of  public  policy.  When  the  cause  came  to  a 
hearing,  the  evidence  as  to  the  nature  of  the  transaction 
was  conflicting,  and  his  Honor  directed  the  bill  to 
be  retained,  with  liberty  to  the  bondholders  to  bring 
actions.  The  cause  then  came  by  appeal  before  Lord 
Eldon  {b)y  who  afiinned  his  Honor's  decree,  at  the 
same  time  intimating  an  opinion  that  bonds  given  for 
such  a  purpose  might  be  legal.  But  his  Lordship's  dictOj 
taken  at  the  highest,  amounted  to  no  more  than  this,  — 
that  the  securities  might  be  good  against  the  individuals 
who  had  granted  them  ;  but  that  they  ^Id  not  and  could 
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not  impose  any  liability  on  the  VauxhaU  Bridge  Com- 
pany ;  and  that  if  the  company,  therefore,  chose  to  in- 
demnify the  obligors,  that  was  an  affair  of  their  own,  with 
which  the  Court  had  no  concern.  The  marginal  note  of 
the  case,  as  reported  on  the  appeal,  stated  the  proposition 
too  broadly ;  for  if  the  Lord  Chancellor's  doctrine  had 
been  such  as  was  there  represented,  his  Lordship,  in- 
stead of  affirming  the  Vice-Chancellor's  order,  must  have 
at  once  dismissed  the  bill.  That  case  as  far  as  it  went^ 
shewed  the  opinion  of  Lord  Eldon  that  it  was  not  com- 
petent to  persons,  who  afterwards  acquired  a  corporate 
character,  to  bind  the  corporation  by  prospective  obli- 
gations, and  that  such  obligations,  if  attempted  to  be 
created,  would  not  be  assisted  or  enforced  against  the 
corporation  when  it  came  into  esse.  The  same  principle 
was  involved  in  the  case  of  Dance  v.  Girdler  (a). 
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Independently  of  these  objections,  which  had  reference 
to  the  frame  of  the  suit,  there  were  insuperable  objec- 
tions to  this  injunction,  arising  out  of  the  peculiar  sub- 
ject matter  of  the  present  contest  and  the  character  of 
the  contending  parties,  and  founded  on  those  consider- 
ations of  public  policy  which  formed  the  ground  of  Sir 
John  i^acA's  judgment  in  the  case  of  the  VauxhaU  Bridge 
Company,  already  referred  to.  This  was  neither  more 
nor  less  than  an  attempt,  through  the  instrumentality  of 
the  Court  of  Chancery,  to  give  the  authority  of  law  to 
provisions  which  had  never  received  the  sanction  of  the 
legislature.  It  was  an  attempt  to  enforce  the  specific  per- 
formance of  certain  clauses  which  formed  no  part  of  the  act 
of  parliament,  and  in  truth  had  been  purposely  omitted 
from  the  act  under  which  the  Railway  Company  was  con- 
stituted a  corporation,  and  by  which,  as  its  charter,  all 
tiie  rights,  powers,  and  obligations  of  the  Company  were 
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to  be  regulated  and  ascertained.     It  would  be  said  that 
these  clauses  were  not  introduced  into  the  act,  solely 
because  the  PInintifis,  on  the  faith  of  the  agreement, 
had  consented  to  waive  thein.     But  what  evidence  was 
there,   or  could  there  be,  that  if  the  clauses  had  been 
proposed,  the  legislature  would  have  allowed  them  to  be 
inserted  ?     The  act  of  parliament  itself,  as  it  now  stood, 
warranted   an  inference   to   the  contrary;    for  by  the 
general  provision  contained  in  it,  applicable  to  all  the 
roads  which  the  line  of  the  railway  might  cross,  the 
Company  was  bound  to  construct  the  viaducts  of  a  width 
of  not  less  than  fifteen  feet,  and  of  an  accliTitv  not 
greater  than  one  foot  in  thirteen ;  and  why  should  the 
Liverpool  and  Warrington  road  be  peculiarly  favoured? 
To  give  effect  to  this  agreement,  therefore,  would  be  to 
enable  the  parties  to  commit  a  fraud  upon   the  legisla- 
ture, by  means  of  private  stipulations,  the  existence  of 
which  was  concealed  from  the  knowledge  of  the  Houses 
of  Parliament ;  stipulations  which  if  brought  under  their 
notice,  they  might  possibly  have  disapproved,  and  upon 
which,  at  all  events,  they  had  no  opportunity  of  exercising 
their  deliberative  functions.     These  considerations  were 
the  stronger  when  it  was  recollected,  that  the  object  of 
the  proposed  clauses  was  .to  protect  the  rights,  not  of 
private  individuals,   but  of  another  public  body  having 
no  personal  interest  in  the  matter,  and  between  whose 
conflicting  pretensions,  and  those  of  the  Railway  Com- 
pany, Parliament  might  with  peculiar  propriety  be  called 
upon  to  legislate. 


To  enforce  the  agreement  of  ilfoss  against  the  Railway 
Company,  would  be  to  sanction  a  fraud  upon  the  pre- 
sent shareholders.  The  bill  was  passed  into*a  law  without 
any  reference  to  that  agreement;  but  the  language  of 
the  act  was  prospective  as  well  as  retrospective,  applying 
to  all  persons  who  had  subscribed  or  shotdd  thereafter 
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Subscril)e  towards  the  undertakinrr.  The  present  share- 
holders, many  of  whom  haU  purchased  their  shares 
lon^  after  the  incorporation  of  the  Company,  looked  as 
they  were  bound  to  look,  to  the  act  of  parliament,  as 
the  parliamentary  charter,  which  was  the  measure  of 
their  powers  and  liabilities ;  and  they  could  not  be  af- 
fected by  any  thing  which  neither  appeared  on  the  face 
of  that  charter,  nor  in  any  instrument  executed  in  pursu«- 
ance  of  its  provisions.  They  relied,  as  they  well  might, 
upon  the  act  of  parliament,  and  were  not  bound  to  in- 
quire, and  had  not  the  means  of  inquiring,  into  secret 
and  underhand  arrangements  of  this  nature,  which  if 
permitted  to  have  validity  against  them,  might  materially 
affect,  or  perhaps  totally  destroy  their  interests.  It 
would  therefore  be  a  cruel  injustice  to  all  those  share- 
holders, as  well  as  to  the  railway  companies  which  had 
subsequently  entered  into  contracts  for  participating 
upon  certain  terms  in  the  benefits  of  the  Grand  Junction 
Railway,  to  allow  the  act  of  parliament  to  be  thus  de- 
feated or  altered,  in  its  essential  provisions,  by  the  pri- 
vate act  of  an  individual  before  the  Company  was  con- 
stituted. If  the  principle  were  once  admitted,  it  was 
impossible  to  say  to  what  extent  such  alterations  might 
not  be  carried. 
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Independently  of  the  rights  of  the  legislature  and  the 
new  shareholders,  which  this  agreement  attempted  to 
defeat,  there  was  another  argument  founded  on  consider- 
ations of  public  policy  which  a  court  of  equity  could  not 
overlook.  Arrangements  of  this  kind,  if  once  sanctioned 
in  a  Court  of  justice,  would  furnish  a  convenient  cloak 
for  every  species  of  jobbing  and  fraud.  In  this  very 
case  it  was  obvious,  from  the  instructions  given  by  the 
trustees  to  their  committee,  that  private  and  not  public 
advantage  was  the  actuating  motive  of  the  body.  The 
committee  were  directed  to  carry  on  their  negotiations 
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with  the  Company,  with  reference  to  a  pecuniary  com- 
pensation for  the  injury  which  the  creditors  of  the 
trust  might  sustain  in  consequence  of  the  railway.  What 
was  this  but  telling  the  committee  to  sell  their  con- 
currence, in  other  words,  to  extort,  by  the  threat  of 
opposition,  a  sum  of  money  for  the  benefit  of  the  cre- 
ditors of  the  trust,  as  the  price  of  their  consent  to 
what  was  a  measure  of  public  and  national  utility? 
The  committee  certainly  were  not  wanting  to  their 
duty.  Failing  in  their  primary  object,  pecuniary  com- 
pensation, (which  could  only  have  been  obtained  di- 
rectly by  sacrificing  the  interests  of  the  road  entrusted 
to  their  charge)  they  had  gained  the  same  object  in- 
directly; for  they  had  entrapped  Mr.  Moss  into  an 
agreement  the  terms  of  which  were  unreasonable  and 
oppressive,  and  which  they  now  only  used  as  an  instru- 
ment for  enabling  them,  through  the  medium  of  the 
Court  of  Chancery,  to  exact  a  large  sum  as  the  price  of 
their  consenting  to  forego  its  stipulations.  The  viaduct 
in  the  course  of  construction  by  the  Company  was  thirty 
feet  wide ;  and  it  was  clear  from  the  affidavits  that  such 
a  width  was  amply  sufficient  for  all  the  purposes  of  the 
traffic  carried  on  upon  the  road.  There  was  probably 
not  a  bridge  or  viaduct  in  the  kingdom  of  the  width  of 
fifty  feet;  and  it  was  difficult  to  assign  a  reason  why 
the  viaduct  over  the  railway  at  Warrington  should  be 
broader  and  more  spacious  than  London  bridge.  The 
contest  too,  it  was  to  be  observed,  lay  not  between  in- 
dividuals, but  between  corporate  bodies;  and  so  long  as 
the  rights  of  the  public,  who  were  alike  interested  in  the 
road  and  the  railway,  were  fully  protected  and  secured, 
it  signified  little  what  were  the  rival  claims  of  the 
contending  parties ;  and  the  Court,  in  dealing  with  the 
question,  as  in  other  cases  between  contending  corpora- 
tions, would  not  fail  to  give  this  circumstance  its  due 
weight. 

Mr. 
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Mr.  fVigram  and  Mr.  Walker^  in  support  of  the  in- 
junction, submitted  that  the  agreement  of  the  18tb  of 
April  1833,  confirmed  as  it  had  been  by  the  trustees, 
and  that  confirmation  immediately  communicated  to  the 
solicitors  of  Moss  and  of  the  Company,  constituted  a 
complete  and  final  agreement,  from  which  neither  he  nor 
the  Company  was  afterwards  at  liberty  to  withdraw. 
The  Company  had  received  the  whole  advantage  which 
that  agreement  was  intended  or  able  to  give  to  them ; 
the  arrangement  had  relieved  them  from  the  necessity 
of  entering  into  a  doubtful  and  expensive  contest  with 
the  road  trustees  in  parliament,  and  the  funds  of  the 
Company   had   of  course   been   proportionably   bene- 
fited.    There  could  be  no  doubt,   and   the  contrary 
indeed  was  not  suggested  in  the  affidavits,  that  Moss^ 
when  he  executed  the  agreement,  was  acting  on  behalf 
of  the  proposed  Company,  and  meant  that  the  Com- 
pany, of  which  he  has  been  all  along  a  leading  member, 
and  of  which,   after  its  incorporation,   he   became  a 
director,    should    take    upon    itself  the  responsibility 
thereby  created.     The  case  of  The  Vauxhall  Bridge 
Company  v.  Earl  Spencer  (a),  instead  of  being,  as  had 
been  represented,  an  authority  against  the  present  suit, 
was  in  truth  a  strong  authority  in  its  favour ;  for  Lord 
Eldon  had  there  distinctly  held  that  bonds  given  to  a 
company,  as  the  consideration  for  that  company's  with- 
drawing opposition  to  a  bill  which  the  obligors  were  so- 
liciting in  parliament,    were  legal  securities,  and  that 
this  Court  would  therefore  recognise,  and,  if  necessary, 
would  enforce  them.     Lord  EUon  was  not  called  upon 
in  that  case,  to  decide  that  the  contracts  of  individual 
shareholders,  entered  into  on  behalf  of  the  proposed 
company  before  it  was  constituted,  and  of  which  the 
company,   when   constituted,  reaped   the  full  benefit, 

would 
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would  be  binding  upon  the  corporate  body ;  but  the 
whole  of  his  Lordship's  reasoning  strongly  supported 
the  affirmative  of  that  proposition.  The  considerations 
of  public  policy,  so  much  relied  upon  in  the  present  case^ 
had  been  all  discussed  there ;  and  his  Lordship  expressed 
a  clear  opinion  that  they  did  not,  in  the  absence  of  posi- 
tive fraud,  of  which  there  was  now  no  pretence,  furnish 
any  ground  why  the  Court  should  refuse  its  assistance 
to  enforce  agreements  of  this  description.  The  equity 
of  the  present  bill  was  the  common  and  well  established 
equity,  so  often  asserted  in  the  case  of  wills  and  mar- 
riage settlements,  according  to  which  a  par^,  who  upon 
certain  terms  procured  the  omission  or  suppression  of  a 
particular  clause  in  an  instrument,  for  his  own  advantage, 
was  compellable  specifically  to  perform  his  part  of  the 
contract,  in  other  words,  to  pay  the  price  by  which 
that  omission  was  purchased.  It  was  not  correct 
to  say  that  the  trustees  here  were  acting  merely  in  a 
corporate  capacity ;  they  sued  also  on  behalf  of  the  cre- 
ditors of  the  trust,  who  had  a  large  and  permanent  in- 
terest in  the  tolls  levied  upon  the  roads,  and  it  was  the 
duty  of  the  trustees  to  take  effectual  steps  to  protect 
the  interests  of  the  creditors,  as  well  as  to  guard  the 
rights  of  the  public,  who  were  materially  interested  in 
the  good  state  and  condition  of  the  roads.  It  was 
easy  to  say  that  the  width  of  the  viaduct,  for  which  the 
agreement  stipulated,  was  greater  than  was  necessary; 
but  of  that  the  road  trustees  and  the  agent  of  the  Com- 
pany (for  Mr.  Moss  was  their  recognised  agent)  were 
the  best  judges.  The  insinuation,  that  the  Plaintiffi 
had  an  indirect  object  in  seeking  to  enforce  the  stipula- 
tions strictly,  was  purely  gratuitous,  being  utterly  unsup- 
ported by  anything  that  appeared  on  the  affidavits. 


Mr.  Jacobf  in  reply. 
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The  Lord  Chancellor  said,  that  as  the  contest  here 
was  between  two  public  bodies,  it  was  not  impossible, 
and  it  was  extremely  desirable,  that  they  might  come  to 
some  arrangement  which  would  relieve  him  from  the 
necessity  of  deciding  between  them  upon  the  question  of 
right.  He  should  therefore  postpone  his  judgment  for 
the  purpose  of  affording  to  both  parties  an  oppor- 
tunity of  entering  into  negotiations,  with  a  view  to  a 
compromise. 
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The  cause  accordingly  stood  over  during  the  long 
vacation ;  but  the  parties  were  unable  to  come  to  any 
arrangement;  and  judgment  was  now  delivered  by        / 


Nov,  5. 


The  Lord  Chancellor. 

This  was  an  application  to  dissolve  an  injunction 
granted  by  the  Vice-Chancellor,  restraining  the  Grand 
Junctioti  Railway  Company  from  making  a  bridge  or 
viaduct  to  carry  the  road  of  which  the  Plaintiffs  are 
trustees,  over  the  railway,  of  less  width  than  the  other 
parts  of  the  road,  which  at  that  place  is  fifty  feet  wide. 
Under  the  Railway  Act  a  width  of  no  more  than 
fifteen  feet  is  required.  The  Defendants  propose  to 
make  the  bridge  thirty  feet  wide,  but  the  Plaintiffs  con- 
tend that  the  Railway  Company  are  bound  to  make  it 
fifty  feet  wide ;  and  the  Plaintiffs  support  their  case  by 
shewing  that  whilst  the  Railway  bill  was  still  before  Par- 
liament, the  parties  who  were  soliciting  the  Bill  agreed 
with  the  Plaintiffs,  that  the  proposed  bridge  or  viaduct 
should  be  fifty  feet  wide,  and  by  so  doing,  induced  the 
Plaintiffs,  the  trustees  of  the  road,  to  permit  the  bill  to 
pass  without  opposition. 


It  appears  from   the  affidavits,  that  the  Plaintiffs, 
EdwardSf  Case,  Brclherton^  and  Clare^  were  appointed  a 
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comniiltee  of  the  trustees,  to  negotiate  aiid  conclude  an 
arrangement  with  the  projectors  of  the  Railway  Company 
upon  this  subject.  Moss  and  iMXcrencef  two  of  the 
directors  of  the  Company,  had  the  principal  management 
of  their  affairs,  and  Messrs.  Priti^  Claif^  and  Swift  were 
their  solicitors.  Mr.  Rawson  was  solicitor  to  the  Plain- 
tiffs. 

On  the  19th  of  March  1838,  the  trustees  instructed 
their  committee  to  conclude  an  arrangement,  if  possible, 
and  if  not,  to  take  measures  for  opposing  the  bill  in  par- 
liament. 


The  affidavits  state  that,  there  being  no  prospect  of 
an  amicable  arrangement,  preparations  were  made  for 
opposing  the  bill,  and  clauses  were  prepared  which  the 
Plaintiffs  wished  to  have  introduced  into  the  bill,  and  a 
member  of  the  House  of  Lords  was  applied  to,  to  pre- 
sent their  petition  for  that  purpose.  The  affidavits  then 
state,  that  on  the  18th  of  April  1833,  a  meeting  took 
place  at  Liverpool  l)etween  the  Plaintiff  Case  and  Mr. 
Rowson  on  behalf  of  the  trustees  of  the  road,  and  Moss^ 
Lawrencey  and  Clay^  on  behalf  of  the  Railway  Company, 
at  which  the  proper  clauses  to  be  inserted  in  the  bill  on 
behalf  of  the  road  trustees  were  discussed,  altered,  and 
finally  settled,  which  clauses  contained  a  variety  of  pro- 
visions, and  amongst  others,  one  that  the  bridge  should 
be  as  wide  as  the  road  at  that  part,  which  is  fifty  feet ; 
that  thereupon  Moss^  on  behalf  of  the  Company,  pro- 
posed, to  save  time  and  expense,  that  the  object  of  the 
trustees,  should  be  secured  by  an  agreement,  instead  of 
clauses  in  the  bill,  and  that  this  proposal  being  assented 
to,  he  wrote  and  signed  the  agreement  which  is  the  found- 
ation of  the  present  suit.  [His  Lordship  here  read  the 
words  of  the  agreement  signed  by  Mr.  Moss^  and  also 
the  memorandum  written  at  the  foot  of  it  by  Mr.  Case. 
His  Lordship  then  continued :  — ] 

The 
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The  only  material   fact   upon   which  the  affidavits 
differ,  is  whether  the  trustees  oF  the  road  did  adopt  the 
arrangement  so  entered  into  by  Mr.  Case.   The  affidavit 
on  their  part  states,  that  it  was  communicated  to  the 
other  members  of  the  committee,  Edwards^  Clay,  Clare^ 
and  Bretherton^  and  that,  some  difference  of  opinion 
arising  upon  it,  they  agreed  to  meet  at  Liverpool  on 
the  20th,  and  that  notice  of  their  intention  was  given  by 
Mr.  Ramon  to  Messrs.  Pritt^  Clay^  and  Swifts  on  the 
19th  of  Aprily  and  a  further  communication  promised, 
as  soon  as  the  committee  should  have  made  their  de- 
termination.    That  a  meeting  was  accordingly  held  on 
the  20th,  at  which  Messrs.  Case  and  Clare  attended, 
{Edwards  and  Breiherton  having  signified  their  assent) 
when  it  was  resolved  to  adopt  the  arrangement  so  con- 
ditionally agreed  upon  by  Case  on  the  18th;  and  that 
on  the  same  day,  Mr.  Sowson  informed  Messrs.  Pritt^ 
Clay^  and  STDiJi  of  this  resolution,  and  sent  to  them  a 
draft  of  covenants  to  the  effect  of  the  clauses  ;  and  that 
thereupon  the  petitions  of  the  trustees  and  bondholders 
to  parliament  were  withdrawn.   That  on  the  23d  or  24>th 
of  Aprils  Mr.  Clay  returned  the  draft  with  some  sugges- 
tions as  to  alterations,  saying  that  he  had  sent  a  copy  to 
Mr.  Swifi  and  Mr.  Moss  in  London^  and  would  inform 
Mr.  Bxrwson  as  soon  as  he  heard  from  them ;  but  that  no 
subsequent  answer  was  sent ;  and  that  the  bill,  without  the 
clauses,  received  the  royal  assent  on  the  6th  of  May  fol- 
lowing.    That  nothing  further  passed  upon  the  subject 
until  the  month  of  March  1836,  when  it  appeared  that  the 
Company  were  about  to  make  a  bridge  only  thirty  feet 
wide,  whereupon  Mr.  Rowson  claimed  the  benefit  of  the 
contract  for  fifty  feet,  and  then  this  contest  commenced. 
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In  answer  to  this  statement,  Mr.  Moss,  who  is  chair- 
man of  the  Railway  Company,  has  made  an  affidavit, 
stating  that  on  the  19th  of  April  1833,  Mr.  Case  in- 
formed him  that  the  other  trustees  refused  to  concur  in 

the 
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the  arrangement,  and  that  he  {Moss)  thereupon  con- 
sidered it  as  at  an  end,  and  therefore  refused  to  look  a^ 
the  draft  deed  offered  to  him  in  London  by  Mr.  Swi/l  / 
and  further  that  in  March  1836,  Mr.  Case  again  stated 
that  there  was  no  agreement,  and  that  Edwards*  letter 
to  jRavDSon  would  shew  that  to  have  been  the  fact. 


Now  this  statement,  it  may  be  observed,  is  totally 
inconsistent  with  the  fact  of  the  trustees  having  agreed 
to  meet  on  the  20th,  to  consider  whether  they  should 
adopt  the  agreement,  as  well  as  with  Mr.  Ramson*s  letter 
stating  that  a  meeting  on  the  20th  had  been  appointed 
for  that  purpose.  But  supposing  the  conversation  with 
Case  to  have  taken  place,  Mr.  Moss  and  Mr.  Swi/i  on 
the  22d  or  23rd  of  Jpril  received  in  London  from 
Mr.  Clay  the  draft  of  the  proposed  covenants,  with 
Mr.  Claj/s  suggested  alterations.  By  this  they  were 
at  all  events  informed  that  the  trustees,  so  far  from  con- 
sidering the  arrangement  as  abandoned,  relied  upon  its 
being  carried  into  effect,  and  would  necessarily  upon 
that  faith  abstain  from  any  opposition  to  the  bill  in 
parliament,  and  that  their  own  agent,  Mr.  C/oy,  was 
acting  under  the  same  impression ;  and  yet  they  did  not 
communicate  to  the  trustees  their  intention  to  treat  the 
arrangement  as  abandoned,  so  as  to  give  them  an  op- 
portunity of  opposing  the  future  progress  of  the  bill, 
but  left  them  in  the  belief  that  the  interests  of  their  trust 
were  secured  by  the  agreement,  and  the  Company  were 
thus  enabled  to  carry  the  bill  without  opposition  through 
its  subsequent  stages  up  to  the  royal  assent,  which  was 
given  on  the  6th  of  May, 

Such  would  have  been  the  state  of  the  case  if  the 
statement  in  Mr.  Mosses  affidavit  had  remained  unex- 
plained; but  Mr.  Case  has,  by  his  affidavit  of  the  Hth 
oi  June  last,  denied  that  he  saw  Mr.  Moss  on  the  19th  of 
April  4833,  and  says  that  what  Mr.  Moss  represents 
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as  having  passed  between  them  related  to  a  proposition 
made  on  the  lltb,  and  not  to  that  of  the  18th  of  Aprilj 
and  took  place  at  another  time,  and  not  on  the  19th. 
Mr.  Rowson  has  also  made  an  affidavit  in  reply,  stating 
that,  after  the  proposal  of  the  18th  of  ApHl^  he  used 
every  exertion  to  communicate  with  the  other  members 
of  the  committee  of  the  trustees,  and  that  the  meeting 
of  the  20th  having  been  regularly  convened,  it  was  at 
that  meeting  unanimously  agreed  to  confirm  the  pro- 
posal of  the  18th,  a  fact  of  which  he  immediately  gave 
Mr.  C&y  notice. 
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Under  these  circumstances  I  cannot  hesitate  to  come 
to  the  conclusion,  that  the  agreement  entered  into  by 
Mr.  Moss  on  the  18th  of  April  1833,  which  was  con- 
ditional upon  its  being  accepted  by  the  committee  of 
the  trustees,  became  absolute  by  their  acceptance  and 
confirmation  of  it.  The  only  question,  therefore,  to  be 
considered  is,  whether  it  was  afterwards  abandoned,  or 
whether  the  Defendants,  the  Railway  Company,  can  be 
heard  to  say  that  they  are  not  to  be  affected  by  what  so 
took  place  before  the  passing  of  their  act  of  parliament. 


With  respect  to  the  abandonment,  all  these  transac- 
tions, it  ts  true,  took  place  in  the  year  1833;  but  the  Rail- 
way Company  did  nothing  until  the  year  1836  to  rouse 
the  activity  of  the  road  trustees.  The  latter  trusting,  as 
they  well  might,  that  the  question  between  the  road  and 
the  railway  had  been  finally  settled,  and  that  whenever 
the  Railway  Company  should  be  in  a  condition  to  cross 
their  road,  the  terms  of  the  agreement  would  be  ad- 
hered to,  had  no  longer  any  thing  to  discuss  with  the 
Railway  Company ;  and  it  appears  that  they  did  insist 
upon  the  performance  of  the  contract  as  soon  as  they 
had  any  reason  to  suppose  that  the  Railway  Company 
intended  to  construct  the  bridge  or  viaduct  in  a  manner 
inconsbtent  with  the  provisions  of  the  agreement* 

But 
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^      '  being  now  a  corporation,  are  not  bound  by  any  thing 

V.  which  may  have  passed,  or  by  any  contract  which  may 

The  Grand  j^^y^  been  entered  into  by  the  projectors  of  the  Com- 
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Railway       pany,  before  their  actual  incorporation. 
Company. 

If  this  proposition  could  be  supported,  it  would  be  of 
extensive  consequence  at  this  time,  when  so  much 
property  becomes  every  year  subjected  to  the  power  of 
the  many  incorporated  companies*  The  objection  rests 
upon  grounds  purely  technical,  and  those  applicable  only 
to  actions  at  law.  It  is  said  that  the  Company  cannot 
be  sued  upon  this  contract,  and  that  Moss  entered  into 
a  contract,  in  his  own  name,  to  get  the  Company  when 
incorporated,  to  enter  into  the  proposed  contract  It 
cannot  be  denied,  however,  that  the  act  of  Moss  was  the 
act  of  the  projectors  of  the  railway  :  it  is  therefore  the 
agreement  of  the  parties  who  were  seeking  an  act  of  in- 
corporation that,  when  incorporated,  certain  things  should 
be  done  by  them.  But  the  question  is,  not  whether 
there  be  any  binding  contract  at  law,  but  whether  this 
Court  will  permit  the  Company  to  use  their  powers 
under  the  act,  in  direct  opposition  to  the  arrangement 
made  with  the  trustees  prior  to  the  act  upon  the  faith 
of  which  .they  were  permitted  to  obtain  such  ^powers. 
If  the  Company  and  the  projectors  cannot  be  identi6ed, 
still  it  is  clear  that  the  Company  have  succeeded  to, 
and  are  now  in  possession  of  all  that  the  projectors 
had  before;  they  are  entitled  to  all  their  rights,  and 
subject  to  all  their  liabilities.  If  any  one  had  indivi- 
dually projected  such  a  scheme,  and  in  prosecution  of 
it  had  entered  into  arrangements,  and  then  had  sold 
and  assigned  all  his  ioterest  in  it  to  another,  there  would 
be  no  legal  obligation  between  those  who  had  dealt  with 
the  original  projector  and  such  purchaser ;  but  in  this 
Court  it  would  be  otherwise.  So  here,  as  the  Company 
stand  in  the  place  of  the  projectors^  they  cannot  repu- 
diate 
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diate  arrangements  into  which  such  projectors  had 
entered ;  they  cannot  exercise  the  powers  given  by  par- 
liament to  such  projectors^  in  their  corporate  capacity, 
and  at  the  same  time  refuse  to  comply  with  those  terms, 
upon  the  fidth  of  which  all  opposition  to  their  obtaining 
such  powers  was  withheld.  The  case  of  The  East 
London  Water  Works  Company  v.  Bailey  (a)  was  cited 
to  prove  that,  save  in  certain  excepted  cases,  the  agent 
of  a  corporation  must,  in  order  to  bind  the  corporation, 
be  authorised  by  a  power  of  attorney ;  but  it  does  not 
therefore  follow  that  corporations  are  not  to  be  affected 
by  equities^  whether  created  by  contract  or  otherwise^ 
affecting  those  to  whose  position  they  succeed,  and  af- 
fecting rights  and  property  over  which  they  claim  to  exer- 
cise control.  What  right  have  the  Company  to  meddle 
with  the  road  at  all  ?  The  powers  under  the  act  give 
them  the  right ;  but  before  that  right  was  so  conferred, 
it  had  been  agreed  that  the  right  should  only  be  used  in  a 
particular  manner.  Can  the  Company  exercise  the  right 
without  regard  to  such  an  agreement  ?  I  am  clearly  of 
opinion  that  they  cannot ;  and  having  before  expressed 
my  opinion  that  the  contract  is  sufficiently  proved,  it 
follows  that  the  injunction  granted  by  the  Vice-Chan- 
cellor  is  in  my  opinion  proper,  and  that  this  motion  to 
dissolve  it  must  be  refused  with  costs. 


1836. 


Edwaeos 

o. 

The  Grand 

Junction 

Railway 

Company. 


The  case  of  The  Vauxhall  Bridge  Company  v.  Earl 
Spencer  {b)  was  cited  for  the  trustees ;  and  it  certainly  is 
a  strong  authority  in  favour  of  their  claim ;  Lord  Eldon 
having  in  that  case  expressed  an  opinion,  that  the  with- 
drawing opposition  to  a  bill  in  parliament  might  be  a 
good  consideration  for  a  contract,  and  having  recognised 
the  right  of  an  incorporated  company  to  connect  itself 
with  a  contract  made  by  the  projectors  of  the  company^ 

before 


(a)  4  Bing.  285. 

Vol.  I. 


Yy 


{b)  S  Mad.  356.  Jac.  64. 
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Edwards 

V, 

Tbe  Oband 

Junction 

Railwaj 

Compaiiy. 


before  the  act  of  incorporation.  On  the  other  hand 
Dance  v.  Girdler  (a)  was'  cited  for  the  Railway  Company; 
bat  that  was  an  attempt  to  make  a  surety  liable  beyond 
his  contract ;  and  Sir  James  Mansfield^  in  his  judgment 
in  that  case,  relied  much  upon  the  want  of  identity  be- 
tween the  society  with  whom  the  contract  was  made  and 
the  corporation ;  and  the  question  there  was  as  to  a 
legal  liability,  not  as  to  an  equitable  right 

It  was  contended  for  the  Railway  Company  that,  to 
enforce  this  equity  would  be  unjust  towards  the  share- 
holders of  the  Company  who  had  no  notice  of  the 
arrangement  To  this  two  obvious  answers  may  be 
made;  first,  that  the  Court  cannot  recognise  any  party 
interested  in  the  corporation,  but  must  look  to  the  rights 
and  liabilities  of  the  corporation  itself;  and,  secondly, 
that  there  is  nothing  in  the  effect  of  the  injunction  In- 
consistent with  the  provisions  of  the  act ;  for  although 
the  act  provides  that  bridges  shall  not  be  less  than  fifteen 
feet  in  width,  it  does  not  provide  thatthey  shall  not  be 
made  wider.  The  company  might  under  this  act  clearly 
agree  that  this  or  any  other  bridge  should  be  fifty  feet  wide. 

It  cannot  be  necessary  to  observe  upon  the  alleged 
admission  of  Mr.  Clare  that  there  was  no  agreement 
Mr.  Clare  could  not  release  or  destroy  the  agreement 
if  it  in  fact  existed ;  and  he  explains  the  circumstance 
by  shewing  that  he  was  under  a  mistake.  Neither  can 
it  be  of  any  importance  that  Mr.  Edwards  on  the  19th 
of  April  was  not  prepared  to  agree  to  the  proposal. 
That  gentleman  did  agree  that  a  meeting  of  the  trustees 
should  be  had  for  the  purpose  of  coming  to  a  decision  ; 
and  although  he  did  not  attend  that  meetings  he  did 
not,  and  could  not,  dispute  the  power  of  those  present 
to  come  to  a  final  decision;  and  he  by  his  affidavit  states,  * 
that  he  did  himself  assent  to  the  proposed  arrangement 

(fl)  1  JBos.  ^  Full.  K.  R  34. 
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BIGGS  i;.  TERRY.  j«^«o. 

T^HIS  was  the  petition  of  an  infant  ward  of  court,  of  Order  made 

the  age  of  eighteen  years,  praying  that  he  might  be  that  ah  infant 
permitted    to  go  abroad  for  three  weeks,  in  company  might  be  at 
with  a  gentleman  named  in  the  petition,  for  the  pur-  35^^^^^^ 
pose   of  seeing  his    father,    who   resided    at  Boulognef  short  period, 
and  that  the  sum  of  30/.  might  be  ordered  to  be  paid  f^er  on 

to  the  petitioner  or   his  companion  for   the  expenses  satisfactory 

«  ,     .  security  being 

of  the  journey.  gjven  that  he 

would  be  re- 
Mr.  Wakefield^  in  support  of  the  application,  referred  V^^,  *?  ^^ 

to  the  affidavits,  from  which  it  appeared  that  the  infant  within  a 

had  not  seen  his  father  for  a  considerable  time ;  that  1"°'****  ^"c* 

the  father  was  then  suffering  under  a  dangerous  malady, 

from  which  he  was  not  likely  to  recover,  and  that  he 

was  consequently  unable  to  come  to  this  country  to  see 

his  son.    A  friend  of  the  petitioner's  family,  who,  it  was 

proposed,    should  accompany   the   petitioner  on    the 

journey,  was  prepared  to  give  reasonable  security  that 

the  infant  should  return  to  England  within  any  period 

which  the  Court  might  limit. 

V 

Mr.  Wigram^  on  behalf  of  the  trustees  of  the  infant's 
property,  opposed  the  application,  and  stated  that  the 
Plaintiff's  father  was  in  insolvent  circumstances,  and 
while  he  remained  in  England  had  been  repeatedly 
arrested,  so  that  other  reasons  might  probably  be  su^ 
gested,  as  well  as  the  state  of  his  health,  why  he  was 
unable  to  come  and  see  his  son  at  home.  The  whole 
property  of  the  infant  had  come  to  him  from  his  ma- 
ternal relatives. 

The  Lord  Chancellor  made  the  order :  Mr.  Hodgesj 
the  gentleman  by  whom  the  infant  was  to  be  accom- 

Y  y  2  panied, 
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panied,  giving  security  to  the  satisfaction  of  the  Master, 
that  the  hifant  should  be  brought  home  within  three 
weeks ;  the  trustees  to  be  at  liberty  to  retain  the  rea- 
sonable expenses  of  the  infant's  journey  in  their  ac- 
counts. 


January  4. 

Before  Lords 

Commissionert 

Pepys  and 

BOSANQUET. 


In  the  Matter  of  the  LORDS  of  the  TREASURY. 
Ex  parte  the  FISHMONGERS'  Company. 


^T^HE  facts  of  this  case  and  the  material  sections  of 
the   several   acts   of  parliament,  upon  which  the 


By  an  act  of 
parliament 
The  London 

Dock  Company  question  turned,  are  stated  in  Mr.  Simons*  Report  of 

poweredto       ^^^  ^^^  ^^  ^^^  hearing  in  the  Court  below,  (a) 
purchase  lands 
for  the  pur- 
poses of  the 
act,  and  in 
certain  cases 
the  purchase 
monies  were 
to  be  rein- 
yested  in  the 
purchase  of 
other  lands, 
and  the  ex- 
penses of  the 
reinvestment 
were  to  be 
paid  by  the 
Dock  Com- 
pany.   In  a 

subsequent  part  of  the  same  act  the  Lords  of  the  Treasury  were  empowered  to 
purchase  certain  quays  within  a  limited  time;  but  no  express  directions  were  given 
as  to  .the  reinvestment  of  the  purchase  monies,  or  as  to  the  payment  of  the  ex- 
penses. Bv  a  subsemient  act,  not  relating  to  The  Dock  Company,  the  time  given 
to  the  Lords  of  the  Treasury  for  purchasing  the  quays  was  extended,  and  it  was 
enacted,  that  all.  the  powers,  provisions,  regulations,  directions,  clauses,  matters, 
and  thii^  in  the  former  act  should  extend  to  the  subseouent  act: 

Held,  on  appeal  (affirming  the  decision  of  the  Vice-Chancellor)  that  thie  clauses 
in  the  former  act,  as  to  the  reinvesting  of  purchase  monies  and  the  payment  of  the 
expenses  of  such  re-investment,  were  applicable,  mutaUt  mtUimdis,  to  the  subsequent 
act. 


The  Vice-Chanceilor  having  decided  thaty  upon  the 
true  construction  of  those  acts  of  parliament,  the  Fish- 
mongers' Company  were  entitled  to  be  reimbursed 
their  reasonable  expenses  of  re-investing  the  purchase 
monies  received  from  a  sale  of  part  of  their  corporate 
property  made  to  the  Lords  of  the  Treasury,  under  the 
provisions  of  the  43  G.  S.  c.  124<.,  the  Lords  of  the 
Treasury  appealed  against  His  Honor's  decision. 

The 

(a)  7  Sim,  1 54. 


CASES  IN  CHANCERY. 

The  case  was  argued,  before  Lords  Commissioners  ldS( 
Pepys  and  Bosanquetj  by  the  Solicitor-Gcneral  and  Mr.  jn^h^ll 
Wray^  for  the  Lords  of  the  Treasury ;  by  Mr.  Knight  of 

and  Mr.  John  Romillyj  for  the  Fishmongers'  Company ;  iJcTbea 
and  by  Mr.  Wakefield  and  Mr.  G.  Richards  for  the 
Cordwainers'  Company,  in  whose  favour  the  Vice- 
Chancelior  had  made  a  similar  decision,  and  who  had 
agreed  to  be  bound  by  the  order  to  be  made  upon  this 
appeal. 

Lord  Commissioner  Pepys  delivered  the  judgment  of 
the  Court. 

The  question  in  this  case  is,  whether  the  43d  section 
of  the  39  and  40  G.  3.  c.  47.,  which  in  its  terms  applies 
to  purchases  to  be  made  by  the  London  Dock  Company, 
under  the  provisions  of  that  act,  does  or  does  not  apply 
to  purchases  in  a  subsequent  part  of  the  act  directed 
and  authorized  to  be  made  by  the  Lords  of  the  Treasury. 
The  question  however,  as  it  now  comes  before  us,  is  not 
confined  to  the  39  and  40  G.  3.,  but  extends  also  to  the 
43  G.  3.  c.  124.;  for  in  putting  a  construction  upon  the 
powers  conferred  by  that  latter  act,  taken  in  connection 
with  the  powers  given  by  the  39  and  40  G.  3.  to  which 
act  it  expressly  refers,  the  provisions  of  the  43  G.  3. 
are  very  material  to  be  considered.  There  was  also  a 
prior  act  of  parliament,  the  39  G.  3.  c.  69.,  The  West 
India  Dock  Act,  which  for  certain  purposes  is  referred 
to  and  incorporated  in  those  acts,  but  to  the  particular 
provisions  of  which  it  is  not  now  important  to  advert 

The  39  and  40  G.  3.,  which  is  the  London  Dock  Act, 
authorizes  the  company  named  in  that  act  to  pur- 
chase certain  premises,  for  the  purpose  of  carrying  into 
efiect  the  object  of  the  act.  Now  it  is  very  important 
to  trace  the  directions  contained  in  that  act,  from  the 

Y  y  3  point 
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1836.        point  where  it  begins  to  give  authority  to  make  the  pur- 

I     h    M  tt  r  ^^^^^Sj  ^"^  provide  the  means  by  which  those  purchases 

of  are  to  be  carried  into  eflFect.    The  31st  section  authorizes 

S^izlwRy.  ^^^  London  Dock  Company,  —  the  Lords  of  the  Trea- 

sury  are  not  introduced  at  all  in  this  part  of  the  act,  — 
to  purchase,  if  they  will  enter  into  contracts  for  that  pur- 
pose. The  SSd  section  authorizes  corporations,  and  per- 
sons having  limited  interests,  to  sell.  The  34th  contains 
the  usual  provision,  in  the  event  of  parties  refusing  to 
treat,  for  summoning  a  jury,  who  are  by  their  verdict  to 
ascertain  the  value  of  the  premises;  in  this  respect 
differing  from  the  provision  in  another  section,  more 
particularly  to  be  adverted  to  hereafter,  under  which  the 
jury  are  to  calculate  the  value  of  the  good-will  and  im- 
provements, as  well  as  any  injury  or  damage  that  may 
affect  any  person,  either  as  owner,  lessee,  or  occupier. 
The  S6th  section  directs  that  if  the  title  is  not  clear,  or 
the  owner  is  not  known,  the  money  shall  be  paid  into 
court;  and  the  37th  provides  that,  on  such  payment,  the 
title  and  interest  shall  vest  in  the  purchaser.  The  39th 
section  regulates  the  payment  of  the  money  into  court, 
and  the  mode' of  investment;  and  it  directs  that  the 
money  awarded  to  corporations  or  persons  incapacitated 
shall  be  paid  into  court,  and  carried  to  an  account  ex 
parte  the  London  Dock  Act,  to  be  re-invested  in  land. 
That  applies  to  cases  where  the  amount  exceeds  200/. 
The  40th  section  applies  to  cases  where  the  sum  exceeds 
20/.,  and  is  under  200/.;  and  the  41st,  to  cases  where  it 
is  under  20/.  The  42d  section  provides  that  in  the 
event  of  there  being  a  doubtful  title,  the  possession  shall 
be  so  far  evidence  of  title  as  to  authorize  the  party  in 
possession  to  receive  the  interest  arising  from  the  pur- 
chase money  paid  in,  until  some  other  title  appears. 

These  several  clauses  having  now  exhausted  all  the 
directions  which  were  thought  essential  to  be  introduced 

for 
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for  the  purpose  of  enabling  the  company  to  purchase^        18S6. 
the  forty-third  section  then  follows,  by  way  of  proviso,  »    J,  ^jyf 
upon  all  those  previous  sections.    It  is  in  these  words ;  —  of 

"  Provided  that  where  by  reason  of  any  disability  or  theXaKASi 
incapacity  of  the  person  or  persons,  or  corporation  en- 
titled to  any  lands,  tenements,  or  hereditaments,  to  be 
purchased  under  the  authority  of  this  act,  the  purchase 
money  for  the  same  shall  be  required  to  be  p^d  into 
the  Court  of  Chancery,  and  to  be  applied  in  the  pur- 
chase of  other  lands,  tenements,  or  hereditaments,  to  be 
settled  to  the  like  uses,  in  pursuance  of  this  act,  it  shall 
be  lawful  for  the  Court  of  Chancery  to  order  the  ex- 
penses of  all  purchases  from  time  to  time  to  be  made  in 
pursuance  of  this  act,  or  so  much  of  such  expenses  as 
the  Court  shall  deem  reasonable,  to  be  paid  by  the  said 
Dock  Company,  who  shall  from  time  to  time  pay  such 
sums  of  money  for  such  purposes  as  the  Court  shall 
direct" 

Now,  —  stopping  for  a  moment  to  consider  the  object 
all  these  several  enactments,  which  though  divided  into 
different  sections  constitute  but  one  provision,  enabling 
the  dock  company  to  take  from  the  proprietors  that 
which  the  company  might  require,  for  the  purpose  of 
their  works, — the  provision  is  that,  to  whomsoever  it  may 
belong,  whether  to  a  corporation,  whether  to  a  person 
having  a  limited  interest,  or  to  any  other  person,  and 
whether  ascertained  by  contract,  or  by  the  verdict  of  a 
jury,  the  money  shall  be  paid  into  court,  and  in  the  event 
'  of  its  being  so  settled,  or  of  its  belonging  to  such  a  descrip- 
tion of  body  as  to  require  re-investment,  then  as  a  proviso 
connected  with  this  enactment,  and  as  a  condition  upon 
which  the  company  were  authorized  and  enabled  to  take 
from  the  owners  such  land  as  they  might  want,  it  is  sti- 
pulated that  they  shall  only  do  so  on  the  term's  of 
paying  to  the  parties  to  whom  the  property  belongs  the 

Y  y  4  expense 
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1836.        expense  which  such  parties  may  be  put  to  in  re-investing 

T  \.    \V  ,.     the  fund  in  the  same  manner.     Whether  that  has  been 
In  the  Matter 

of  a  usual  proviso  in  prior  acts  of  parliament  is  not  very 

^Trsasurt.  n^te™"  •   it  *s  the  justice  of  the  case ;  for  it  would  be 

most  unjust  to  take  property  from  those,  who  by  their 
constitution  as  corporations,  or  by  the  trusts  under 
which  the  property  was  held,  would  be  bound  to  re- 
invest the  proceeds  in  land,  and  to  give  them  the  value 
of  their  property  only,  leaving  them  to  bear  the  expense 
of  the  re-investment. 

I  do  not  forget  the  argument  which  was  urged,  as  to 
the  possibility  of  this  being  reached  by  the  damages  to 
be  assessed  by  the  jury.  It  can  hardly  be  supposed, 
(although  that  might  be,  and,  no  doubt,  was  a  common 
.topic  of  address  to  the  jury),  that  the  legislature  should 
have  meant  to  leave  the  parties  to  so  very  precarious  a 
chance  of  indemnity  as  would  thus  be  afforded;  that 
the  jury  should  be  called  upon,  without  having  the 
slightest  means  of  estimating  the  expense  of  re-invest- 
ment, to  include  in  their  verdict,  prospectively  and  by 
guess,  the  costs  which  the  vendor  might  be  eventually 
exposed  to  on  that  account. 

The  next  clause  which  is  material  is  the  110th.  That 
section  provides  that  the  Lords  of  the  Treasury  shall 
within  two  years  have  power  to  purchase  the  Legal  Quays, 
and  for  that  purpose  shall  have  the  requisite  authority  to 
contract ;  and  in  case  of  a  difference,  the  price  was  to  be 
setded  by  a  jury,  to  be  summoned  as  directed  with  respect 
to  the  purchases  to  be  made  by  the  London  Dock  Com- 
pany, and  such  jury,  in  assessing  the  price  to  be  paid, 
were  to  consider  the  goodwill  and  improvements,  and 
any  injury  or  damage  that  might  affect  any  person, 
either  as  owner,  lessee,  or  occupier ;  and  the  Lords  of 
the  Treasury  were  to  pay  for  the  purchases  out  of  the 

consolidated 
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consolidated  fund.     The  llltb  section  incorporates  the        18S6. 
commissioners  of  compensation   appointed  under   the 
S9th  G.  8.  c.  69.  and  gives  them  power  to  act  under  the  of 

provisions  of  this  act;  and  then,  by  the  121st  section,  The  Lords  of 
the  Lords  of  the  Treasury  are  directed,  in  an  event  which 
is  provided  for,  of  there  being  a  reference  to  arbitration, 
to  pay  the  expenses  of  such  arbitration ;  and  it  is  en- 
acted by  the  122d  section,  that  whatever  monies  the 
Lords  of  the  Treasury  shall  expend  for  those  purchases 
in  pursuance  of  the  provisions  of  the  act,  shall  be  repaid 
to  them  out  of  the  dues  to  be  received  under  the  pro- 
visions of  the  act 

Now  (confining  myself  for  the  moment  to  the  39 
and  40  G.  3.),  the  110th  section  is  certainly  a  clause 
which  by  no  possibility  could  have  operated  by  itself* 
It  contains  no  part  of  the  machinery  which  was  found 
necessary  in  this  very  act  to  enable  the  London  Dock 
Company  to  purchase,  and  which  obviously  is  essen- 
tially necessary  to  carry  any  provision  of  this  kind 
into  effect.  It  merely  authorizes  the  Lords  of  the  Trea- 
sury to  contract,  and,  in  the  event  of  a  difference^ 
to  summon  a  jury,  in  the  same  manner  as  was  pro- 
vided with  respect  to  the  purchases  to  be  made  by  the 
Ijondon  Dock  Company ;  and  then  it  directs  the  mode 
of  estimating  the  goodwill  and  improvements,  in  the  way 
I  have  stated,  and  there  it  leaves  the  matter.  There  is 
no  power  to  corporations  to  sell ;  there  is  no  power  to 
persons  having  limited  interests  to  contract  with  others ; 
there  are  none  of  those  detailed  provisions,  which  are 
to  be  found  in  the  previous  parts  of  the  act,  whereby 
authority  is  given  to  the  London  Dock  Company  to  pur- 
chase for  their  purposes. 

It  b  unnecessary,  however,  to  give  any  opinion  as 
to  what  would  be  the  construction  of  this  act  if  it  stood 

simply 
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18S6.        simply  by  itself;  although  I  think  it  would  have  been 

_    7  \,  \     extremely  difficult,  even  in  that  case,  to  exclude  per- 
In  the  Matter  ^  '  .  . 

of  sons,  who  are  compelled  to  part  with  their  property, 

tbeTRBASfjRY    '^^"^  ^^^  benefit  of  the  provisions  of  the  43d  clause.     It 

would  be  extremely  difficult  to  say,  that  the  110th  sec- 
tion, as  it  must  necessarily  be  construed,  and  as  it  has 
been  construed,  incorporates  within  itself  all  the  de- 
tailed provisions  of  the  clauses,  from  the  3 1st  to  the  43d, 
by  which  powers  are  given  against  the  owners  of  estates, 
but  omits  the  provisions  and  conditions  connected  with 
those  powers,  which  were  to  operate  for  the  benefit  of 
such  owners.  Nothing  undoubtedly  could  be  more 
unjust  and  improbable,  than  that  the  framers  of  the  act 
should  have  intended  to  incorporate  in  it  all  the  pro- 
visions against  the  owners,  and  to  leave  out  the  only  pro- 
vision in  their  favour.  But  it  is  not  necessary  to  give  a 
decided  opinion  upon  that  point,  because  we  are  of 
opinion  that  the  subsequent  act  removes  all  real  doubt 
upon  the  subject 

The  Legal  Quays  were  not  purchased  within  the  two 
years  limited  by  the  39  &  40  G.  3.  It  became  nec&- 
sar}',  therefore,  as  it  was  found  expedient  to  purchase 
the  quays,  that  additional  powers  should  be  obtained 
by  the  Lords  of  the  Treasury,  and  accordingly  the  act 
of  the  43  G.  3.  ci  124.  was  passed.  That  act,  after 
reciting  the  two  prior  acts,  the  39  G.  3.  and  the 
39  &  40  G.  3.,  begins  by  authorising  an  advance  of 
money  to  the  city  of  London  towards  the  completion 
of  the  works,  and  it  imposes  additional  tolls  for  the 
purpose  of  repaying  that  advance.  It  then  proceeds, 
by  the  eighth  section,  to  authorise  and  require  the  Lords 
of  the  Treasury  to  purchase  the  Legal  Quays  within 
three  years ;  and  for  that  purpose  all  the  powers,  autho- 
rities, provisions,  regulations,  directions,  clauses,  penal- 
ties, forfeitures,  matters,  and  things  in  the  said  recited 

act 
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act  oF  the  39  &  40  G.  3.  contained,  relating  to  any  such        1836. 
legal  quays,  warehouses,  buildings,  or  other  works,  or  j^  [UTMatter 
the  purchasing  thereof,  or  in  the  said  recited  acts  of  the  of 

39  G.  3.  and  the  39  &  40  G.  3.  contained,  authorising  theTaiAsuaT. 
and  empowering  bodies  politic,  corporate,  or  collegiate, 
or  corporations  aggregate  or  sole,  tenants  for  life  or  in 
tail,  or  other  persons  having  qualified  or  partial  estates 
or  interests,  or  husbands,  feme  coverts,  guardians, 
trustees  and  feoffees  in  trust  for  charities  or  other 
purposes,  committees,  executors,  or  administrators,  or 
any  other  persons  whatever  under  any  incapacities, 
or  inabilities,  on  behalf  of  themselves  or  others,  to 
treat,  and  to  compel  any  such  corporation  or  persons 
to  treat  and  agree  for  the  sale  of  any  houses,  buildings, 
lands,  tenements,  or  premises,  or  in  any  wise  relating 
thereto,  or  for  ascertaining  the  value  of  any  such 
premises,  in  case  of  any  refusal  or  inability  to  treat, 
or  for  completing  any  such  purchases,  or  obtaining 
possession  of  any  such  premises,  or  any  other  matter 
or  thing  relating  thereto,  shall,  as  far  as  the  same  are 
applicable  or  can  be  applied,  extend  and  be  construed 
to  extend  to  this  present  act,  and  shall  operate  and 
be  in  force  in  respect  of  this  act,  and  the  purposes  of 
enabling  the  Lords  of  the  Treasury  to  complete  the 
purchase  of  the  said  Legal  Quays  and  warehouses,  build- 
ings, or  works  aforesaid,  or  any  dwelling  houses,  ware- 
houses, buildings,  or  other  premises  adjoining  thereto, 
as  fully  and  effectually,  to  all  intents  and  purposes,  as  if 
the  same  powers,  authorities,  provisions,  regulations, 
directions,  clauses,  penalties,  forfeitures,  matters,  and 
things,  were  particularly  repeated,  and  re-enacted  in 
the  body  of  this  act. 

The  tenth  section  also,  is  not  undeserving  of  at- 
tention; for  it  is  thereby  provided,  that  all  sums  of 
money  to  be  paid  for  the  Legal  Quays,  shall  be  paid 

wiihin 
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1836.       within  six  months  after  the  same  shall  have  been  agreed 

I    th   M  tt     "P^*^*  ^  ascertained  by  the  verdict  of  a  jury,  pursuant 

of  to  the  provisions  of  the  39  &  40  G.  3.     Of  the  latitude 

theTEEMURx.  ^^  ^^®    enactment  contained    in   the  eighth  sectioOf 

there  can  be  no  doubt,  incorporating  as  it  does 
within  itself  all  the  provisions  in  the  prior  acts,  not 
merely  those  of  the  110th  section,  but  every  thing  which 
in  the  prior  acts  was  necessary  to  enable  the  Lords 
of  the  Treasury  within  two  years  to  purchase  the 
Legal  Quays,  and  every  thing  relating  to  sales  by  cor- 
porations, and  persons  having  limited  interests,  and  per- 
sons under  incapacity,  or  holding  property  in  trust;  in 
short,  every  thing  in  any  wise  relating  thereto,  and 
every  thing  necessary  for  completing  the  purchases,  or 
any  other  matter  or  thing  relating  thereto. 

We  must  then  look  back  to  the  39  &  40  G.  3.  in  order 
to  see  what  are  the  provisions  which  are  contained  in 
that  act,  for  the  purpose  of  carrying  those  several  objects 
into  effect.  Beginning  once  more  at  the  thirty-first  sec- 
tion, we  must  necessarily  run  through  the  whole  series 
of  consecutive  sections,  —  the  thirty-second,  the  thirty- 
third  (which  alone  gives  authority  to  corporations  to 
sell  their  corporate  property  for  this  purpose),  the  thirty- 
fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty- 
ninth,  fortieth,  forty-first,  and  forty-second,  all  of  which 
in  fact  constitute  the  machinery  by  which  these  pur- 
chases are  to  be  made,  and  by  which  the  interests  of  the 
parties,  who  may  be  concerned  in  the  property  to  be 
sold,  are  to  be  realized  and  secured. 

The  argument  of  the  appellants  would  be,  that  all 
these  clauses  are  incorporated,  and  are  to  be  considered 
as  repeated  and  re-enacted  in  the  eighth  section  of 
the  43  G.  3. ;  but  that  although  these  clauses  are  to 
be  considered  as  re-enacted,  you  are  to  stop  short  of 

the 
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the  proviso;  in  other  words,  that  every  thing  against        18S6. 
the  owner  shall  be  taken  as  re-enacted,  but  that  the  j     T  ^   " ' 
condition,   on  which   alone  the  powers  given   by   the  of 

S9th  and  40th  G.S.  are  granted,  shall  be  taken  as  JeTwI^uEY. 
omitted.  No  doubt  the  acts  are  inaccurately  drawn^ 
and  they  must  receive  great  latitude  of  construction 
to  make  them  operate  at  all ;  but  as  they  have  received 
that  latitude  of  construction  for  the  purpose  of  enabling 
the  Lords  of  the  Treasury  to  purchase  these  Legal 
Quays,  it  is  impossible  to  stop  short  of  the  same  measure 
of  ladtude  when  we  come  to  consider  the  proviso  intro- 
duced for  the  benefit  of  those  whose  property  is  forcibly 
taken  away  from  them  under  the  provisions  of  the  act. 

We  are  therefore  of  opinion,  that  the  provisions  con- 
tained in  the  forty- third  section  of  the  39  &  40  G.  3. 
c.  47.  are  re-enacted  and  made  applicable  to  the  43  G.  3. 
c.  124.,  and  that  the  decision  of  the  Vice-Chancellor  is 
correct 


STOREY  t;.  Lord  JOHN  GEORGE  LENNOX.        Nov.  25. 


THE  facts  of  this  case  have  already  been  reported  at  Upon  a  bill 
page  525,  supra.  j„  ^^  ^^  ^^ 

defence  to  an 

A  motion  was  now  made  on  behalf  of  the  Defendant,  ^  ^^^^j,  j,*^J 

that  the  execution  of  the  order  for  the  production  of  the  hig  *>««  ™«d« 

for  the  pro- 
documents  auction  of 

documents  in 
the  hands  of  the  Defendant,  the  execution  of  the  order  was  stayed,  pending  an  appeal 
to  the  House  of  Lords;  upon  the  ground  that,  not  only  would  the  execution  of  the 
order  render  the  appeal  useless,  but  also  that  the  e&ct  of  suspending  the  order 
would  be  to  delay  the  demand  of  the  Defendant  himself,  who  was  the  Plaintiff  at 
law.  Leave  was  given  to  the  Plaintiffs  in  equity  to  suggest  any  precaution  as  being 
Decessary  to  prevent  irreparable  loss  to  them  from  the  delay ;  e,  g.  such  as  might 
arise  from  death  of  witnesses  or  loss  of  documents. 
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1836.        docoments  might  be  stayed,  pending  an  appeal  to  the 

*  -  ■"-  -^  ^      House  of  Lords. 
Store r 

V, 

Lord  ^(.^  Swanston  and    Mr.  LaoaU   in   support  of  the 

Lennox.       motion. 

The  immediate  production  of  the  documents  in  pur- 
suance of  the  order,  would  render  the  appeal  perfectly 
useless.  Irreparable  mischief  would  be  done,  before 
the  appeal  could  be  heard.  If  the  production  is  post- 
poned until  after  the  appeal  shall  have  been  heard,  very 
little  delay  will  be  occasioned,  as  in  the  present  state  of 
the  business  of  the  House  of  Lords  the  appeal  can  be 
very  speedily  brought  on ;  and  the  delay,  whatever  it 
maybe,  will  be  wholly  to  the  prejudice  of  the  Defendant 
himself,  who  is  the  Plaintiff  in  the  action  at  law,  and 
who  will  of  course  undertake  to  suspend  all  proceedings 
there  in  the  meantime ;  and  he  will  therefore  allow  the 
money  which  he  claims  from  the  Plaintiffi  to  remain  so 
much  the  longer  in  their  hands.  An  additional  ground 
for  suspending  the  execution  of  the  order  is  that,  upon 
the  question  with  reference  to  which  it  has  been  pro- 
nounced, there  is  a  conflict  of  opinion  between  this 
Court  and  the  Court  of  Exchequer ;  for  in  a  suit  in  the 
latter  Court  for  a  similar  purpose  against  the  present 
Defendant,  and  in  which  he  has  put  in  an  answer  in  the 
very  same  terms,  the  Lord  Chief  Baron  has  decided  that 
he  ought  not  to  be  compelled  to  produce  the  documents. 
It  k  true  that  in  Walbum  v.  Ingilbij  {a)  Lord  Brougham 
refused  with  costs  amotion  to  stay,  during  the  pendency 
of  an  appeal,  the  execution  of  an  order  for  the  produc- 
tion of  documents :  but  th^t  case  was  decided,  in  a  great 
measure,  upon  its  own  special  circumstances,  and  par- 
ticularly upon  the  ground  of  the  delay  that  had  taken 
place  in  presenting  the  appeal;  and  tliree  authorities 

which 
(a)  1  Mylne  Jjr  Keen^  79. 
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which  might  have  been  cited  in  support  of  the  appli-        1836. 


Storey 


cation  seem  to  have  been  overlooked ;  namely.  Wood  v. 

Milner  {a)  Nerot  v.  Bumand  (i),  and  The  King  of  Spain       "*  ©7 

v.  Machadoic).     In   the  cases,   too,  which  were  then  -     ^'" 
.  ^    .  .  .  John  Gzo&gi 

cited  in  opposition  to  the  appUcation,  the  Court  recog-      Lennox. 
nised  the  discretionary  power  to  stay  proceedings  pend-  , 

ing  an  appeal,  although  in  several  of  them  a  sufficiently 
strong  case  for  the  exercise  of  that  discretion  was  not 
made  out  In  Wood  v.  Milner  the  proceedings  were 
stayed  pending  the  appeal,  because  it  would  have  been 
impossible  afterwards  to  place  the  parties  in  the  same 
situation  as  that  in  which  they  were,  before  the  order 
was  executed  :  such  is  the  case  here.  Upon  the  same 
grounds,  the  present  Lord  Chief  Baron,  upon  an  appli- 
cation in  the  case  of  Small  v.  Attwood^  suspended  pro- 
ceedings pending  a  rehearing  {d). 

Mr.  Wigram  and  Mr.  Richards^  contra. 

The  .circumstance  that  the  execution  of  the  order 
will  render  the  appeal  unnecessary,  is  not  of  itself  a 
reason  why  the  Court  should  interfere.  No  case  in 
fiivour  of  a  suspension  of  the  proceedings  could  be 
stronger  than  that  made  in  Watbuni  v.  Ingilbt/.  It  was 
admitted  that  the  suit  was  wholly  fruitless,  and  could 
not  proceed  one  step  further ;  and  that  the  PiaintifTs 
could  not  want  the  documents  for  any  legitimate  pur- 
pose: these  points  were  urged  upon  Lord  Brougham^ 
but  he  refused  to  interfere.  According  to  the  old 
practice,  the  documents  would  have  been  set  out  in 
the  answer  in  hiec  verba ;  and  it  is  only  to  save  expense 
that  they  are  allowed  to  be  enumerated  in  a  schedule. 
One  of  the  objects  of  such  a  bill  as  this  is,  that  the 
Plaintiffs  may  be  directed  to  living  persons  whom 
they  may  examine  as  witnesses':  those  persons  may  die 

before 

(a)  IJ.^W.  636.  {c)  4  Rust.  560. 

{b)  2  Rust.  56.  [d)  See  1  Yo.  ^  Coil,  44. 
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1836.        before   the  appeal  is  heard;   or   some  of  the  doca- 
ments    may   be   lost;   and   if  either   of  those  events 
V.  should  happen,   the  injury  to  the   Plaintifis  may  be 

^'A„_  irremediable. 


Storey 


John  George 
Lennox. 


The  Lord  Chancellor. 

When  it  is  stated  that  the  appeal  will  be  useless  if 
the  execution  of  the  order  is  not  stayed,  a  very  strong 
ground  for  staying  the  execution  is,  no  doubt,  laid; 
but  I  do  not  think  that  such  a  reason  is  absolutely 
conclusive,  because  there  would  then  be  an  encoa- 
ragement  to  make  applications  like  this  upon  interlo- 
cutory matters,  which  would  be  very  inconvenient 
to  the  practice  of  the  Court.  But  in  this  case  there 
is  another  circumstance,  namely,  that  the  suspension 
of  the  order  will  be  a  delay  to  the  demand  of  the 
Defendant,  who  is  Plaintiff  at  law,  although  an  injury 
to  the  other  side  may  possibly  result  from  the  delay. 
These  two  circumstances  concurring,  induce  me,  under 
the  particular  circumstances  of  the  case^  to  stay  the 
execution  of  the  order,  pending  the  appeal.  If  Mr. 
WigroftCs  clients  suggest  any  precaution  as  being  ne- 
cessary to  prevent  irreparable  loss  to  them,  I  will 
make  that  precaution  a  condition  of  the  order. 

All  proceedings  in  the  action  must  be  stayed,  and 
the  costs  of  this  application  must  be  paid  by  the  De- 
fendant. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME, 


ACCUiMULATION. 

A  testator  devised  his  freehold  and 
copyhold  estates,  charged  with 
annuities  for  his  sons  and  daughter, 
upon  trust,  to  invest  and  accumu- 
late the  surplus  produce  thereof 
for  the  benefit  of  his  grandchil- 
dren then  born  or  thereafter  to  be 
born,  until  the  youngest  should 
attain  twenty-one,  when  the  ac- 
cumulations were  to  be  equally 
divided  among  such  of  his  said 
grandchildren  as  should  then  be 
living;  and  he  directed  that,  in 
case  any  of  his  said  sons  and 
daughter  should  be  living  after 
the  youngest  of  his  grandchildren 
should  have  attained  twenty-one, 
the  residue  of  the  said  rents  and 
profits  should  be  further  accu- 
mulated, and  that  such  last-men- 
tioned accumulation  should  be 
equally  divided  among  all  his 
grandchildren  who  should  be  liv-  | 
Vol.  I. 


ing  at  the  death  of  the  survivor 
of  his  said  sons  and  daughter ; 
and,  charged  as  aforesaid,  he  di- 
rected that,  immediately  after  the 
decease  of  such  survivor,  the 
whole  of  his  said  estates  should 
stand  charged  for  twenty  years 
with  the  payment,  of  two  third 
parts  of  the  clear  produce  of  his 
said  estates,  in  equal  shares  and 
proportioni  of  so  much  money  as 
would,  in  fifteen  years,  make  in 
the  whole  30,000/.,  which  sum, 
with  the  interest  and  produce 
thereof,  he  directed  should  be  di*- 
vided  equally  among  all  his  grand- 
children who  should  live  to  attain 
the  age  of  twenty-one,  their  exe^ 
cutors  Of  administrators.  The 
testator  died  in  the  year  1812) 
leaving  ten  grandchildren,  of 
whom  nine  were  the  children  of 
one  of  the  annuitants,  and  the 
tenth  was  the  child  of  a  son  of  the 
testator  who  died  before  the  will 
Z  z  was 
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was  made.  No  grandchildren  were  ( 
born  afterwards,  but  those  who 
survived  lived  to  attain  twenty- 
one,  the  eldest  having  come  of  age 
before  the  execution  of  the  will, 
and  the  youngest,  in  the  year 
1830.  The  last  survivor  of  the 
testator's  children  died  in  the  year 

1831: 

Held,  that  the  limitation  creat- 
ing a  charge  of  two  thirds  of  the 
produce  of  the  estates  for  twenty 
years,  was  a  provision  for  accu- 
mulation within  the  meaning  of 
the  39  &  40  G.  3.  c.  98. ;  that  it 
was  necessarily  to  be  connected 
with  the  two  prior  trusts  for  ac- 
cumulation, which  determined  in 
the  year  1831 ;  and  that  it  was 
therefore  effectual  for  two  years 
only,  and  was  void  for  the  remain- 
ing eighteen^  being  the  period  by 
which  when  superadded  to  the 
duration  of  the  preceding  trusts, 
it  exceeded  the  limits  within 
which  accumulation  was  allowed  : 

Held  also  that  such  limitation 
for  the  benefit  of  the  grandchil- 
dren was  not  a  provision  for  rais- 
ing portions  for  the  children  of  a 
person  taking  an  interest  under 
the  devise,  within  the  exception 
contained  in  the  second  section 
of  the  act.     Shato  v.  Rhodes. 

Page  135 

ADMISSIONS. 

See  Discovery,  3. 

ALLOWANCE. 

See  Lunacy,  5.  7. 
Ward  of  Court. 


AMENDMENT. 

1.  Under  an  order  made  at  the  hear* 
ing  that  the  cause  should  stand 
over,  with  liberty  to  the  plaintiff 
to  amend  his  bill  by  adding 
parties,  as  he  should  be  advised, 
or  shewing  why  he  was  unable  ta 
bring  all  proper  parties  before  the 
Court,  the  plaintiff  is  not  entitled 
to  add  parties  as  co-plaintiffs,  and 
introduce  new  statements  and 
charges  in  the  bill  relating  to  such 
co-plaintiffs. 

Where  amendments  are  intro- 
duced into  a  bill  irregplarly,  and 
the  defendant  does  not  come  to 
the  Court  to  complain  of  the  irre- 
gularity, but  by  his  answer  to  the 
amended  bill  insists  upon  the 
objection^  and  reserves  to  himself 
the  same  benefit  of  it  as  if  he  had 
pleaded  it  in  bar,  the  objection 
may  be  urged  at  the  hearing,  and 
will  entitle  the  defendant  to  the 
costs. 

The  provisions  of  the  S&  4f  JV* 
4.  c.  94.  and  the  twentieth  of  the 
orders  of  December  1833,  made 
under  the  authority  of  that  act,  do 
not  apply  to  an  order  at  the  hear- 
ing, giving  the  plaintiff  leave  to 
amend,  or  to  applications  with 
respect  to  amendments  made  in 
pursuance  of  such  an  order. 

The  Court  will  not  prescribe  the 
particular  form  and  mode  in  which 
such  an  order  is  to  be  carried  into 
effect.  Milligan  v.  Mitchell. 

'  Page  433 
2.  An  order  made  at  the  bearing  of  a 

cause. 
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cause,  and  giving  the  plaintiffs 
leave  to  amend,  for  the  purpose 
of  adding  parties  or  shewing  why 
they  were  unable  to  bring  all 
proper  parties  before  the  Court, 
is  sufficiently  complied  with  by 
an  amendment,  stating  that  the 
plaintiffs  sue  on  behalf  of  them- 
selves and  all  persons,  other  than 
the  defendants,  who  fill  a  parti- 
cular character,  and  alleging  that 
the  persons  filling  that  character 
are  so  numerous,  that  if  they  were 
individually  made  parties,  the  suit 
could  not  be  effectually  prose- 
cuted. Milligan  v.  Mitchell 

Page  511 

ANSWER. 
See  Discovery,  3. 


'Appeal. 

Upon   a  bill  for  discovery  in  aid  of 
the  defence  to  an  action  at  law,  an 
order  had  been  made  for  the  pro- 
duction of  documents  in  the  hands 
of  the  defendant.     The  execution 
of  the  order  was  stayed  pending  an 
appeal   to   the  House   of  Lords, 
upon   the  ground    that   not  only 
would  the  execution  of  the  order 
render  the  appeal  useless,  but  that 
the  effect  of  suspending  the  order 
would  be  to  delay  the  den.and  of 
the  defendant  himself,  who   was 
the  plaintiff  at  law. 

Leave  given  to  the  plaintiffs  in 
equity  to  suggest  any  precaution 
as  being  necessary  to  prevent  ir- 
reparable loss  to  them  from   the 


delay,  c.  g.  such  as  might  arise 
from  deaths  of  witnesses  or  loss  of 
documents.     Storey  v.  Lord  John 

Page  6S5 


George  Lennox. 


APPROPRIATION. 
See  Legacy  Duty,  1,  2. 


BANKRUPT. 
See  Compromise. 

BARON  AND  FEME. 

1.  A  testator  gave  his  residuary  estate 
to  trustees,  upon  trust  to  invest 
the  proceeds  and  pay  the  profits, 
dividends,  or   interest  thereof  to 
the  separate  use  of  his  daughter 
for  life,  exclusive  of  any  husband 
she  might  marry,  without  power 
of  anticipation,  but  with  a  power 
to  appoint  the  capital  of  the  fund, 
such  appointment  to  take  effect 
only  from  and  af\er  her  decease. 
The  dauj^hter,  who  at  the  date  of 
the    will,    and    at   the   testators 
death,  was  2l  feme  sole^  afterwards 
married,  and  joined  with  her  hus. 
band   in   petitioning  to  have  the 
fund  transferred  to  him  absolutely, 
offering,  at  the  same  time,  to  exe- 
'  cute  any  appointment  which  the 
Court  might  think  proper  for  that 
purpose  ;  but  the  Court   refused 
to  make  any  order. 

Semble,  a  husband  and  wife  can- 
not effectually  dispose  of  the  life 
interest  of  the  wife  in  a  fund  not 
settled  to  her  separate  use,  beyond 
the  duration  of  the  corerture. 
Stiffe  V.  Evertit.  37 

2.  A 
Zz  2 
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2*  A  married  woman  being  entitled 
under  a  will  to  8tock  and  to  cash, 
forming  part  of  a  residue,  her 
husband  wrote  to  one  of  the  exe- 
cutors, requesting  that  the  stock 
should  be  transferred  into  the 
names  of  certain  trustees  for  the 
wife's  separate  use,  and  that  the 
cash  should  be  paid  to  himself. 
These  requests  were  complied 
with.  The  husband  employed  part 
of  the  cash  in  increasing  the 
amount  of  the  stock.  He  after- 
wards became  bankrupt  and  died  : 
Held,  that  the  stock  transferred 
by  the  executors  was  not  reduced 
into  possession  by  the  husband, 
and  therefore  belonged  to  the 
wife  by  surrivorship ;  but  that  the 
assigness  under  the  bankruptcy 
were  entitled  to  the  increase  made 
by  the  husband.  Ryland  v.  Smith. 

Page  53 

BREACH  OF  TRUST. 
See  Receiver.  . 


CHARITY. 

1.  A  testator,  reciting  his  intention, 
if  he  recovered  his  health,  of  con- 
tracting with  the  governors  of 
Christ's  Hospital  for  the  purchase 
of  a  presentation  of  a  boy  to  that 
charity,  the  son  of  a  freeman  of 
the  borough  of  //.,  by  the  mayor 
and  aldermen  of  the  borough, 
desired  that  if  the  money  arising 
from  his  residuary  personal  estate 
should  be  sufficient  for  the  pur- 
pose, the  contract  should  be  made. 
The    contract    having    failed    in 


consequence  of  the  governors  dc* 
manding  a  price  exceeding  the 
amount  of  the  testator's  residuary 
personal  estate,  the  Court  held 
that  the  testator's  charitable  intent 
could  not  be  executed  cyprh, 
and  that  the  bequest  was  totally 
void.     Cherrt/  v.  Mott.   Page  123 

2.  Where  a  petition,  purporting  to  be 
in  the  matter  of  a  charity  which 
is  already  the  subject  of  proceed- 
ings under  the  52  G.  3  c.  lOK, 
and  praying  that  the  petitioner's 
title,  as  alleged  heir  at  law  of  the 
founder  of  the  charity,  may  be 
put  in  a  course  of  inquiry,  is  pre- 
sented by  one  who  is  no  party 
to  such  proceedings,  and  who  has 
not  complied  with  the  exigency 
of  the  statute  with  respect  to 
charity  petitions,  the  petition  will 
be  ordered  to  be  taken  oflf  the 
file  for  irregularity,  and  an  order 
made  upon  it  will  be  discharged. 

Whether  such  a  petition  would 
be  regular,  even  if  the  required 
formalities  had  been  complied 
with,  quare?  In  the  matter  of  the 
Dovenby  Hospital.  Page  279 

3.  A  testator,  afler  giving  a  fund  to 
his  executors  upon  certain  trusts, 
declared  it  to  be  his  will  that  in 
the  event  of  the  failure  of  those 
trusts,  an  event  which  happened, 
his  said  trustees,  and  the  survivors 
and  survivor  of  them,  his  execu- 
tors or  administrators,  should  pay 
and  apply  the  fund  to  and  for 
such  charitable  or  other  purposes 
as  they,  his  said  trustees,  and  the 
survivors  or  survivor  of  them,  his 
executors  or  administrators,  should 
think  fit,  without  being  account- 
able 
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able  to  any  person  or  persons 
whomsoever  for  such  their  dispo- 
sition thereof:  Held,  that  these 
words  created  a  trust,  but  a  trust 
of  so  indefinite  a  nature,  that  it 
could  not  be  carried  into  effect ; 
the  bequest,  therefore,  failed,  and 
the  fund  fell  into  the  residue. 
ElUs  V.  Selbi/.  Page  286 

See  Practice,  4. 

Rehearing. 
Trust. 

CHARGE. 
See  Covenant. 

COMMISSION  OF  LUNACY. 
See  LuNACT,  4.  6. 

COMMITTEE. 
See  LuNACTy  2. 

COMPROMISE. 

Order  made  (without  a  reference), 
confirming  a  compromise  between 
a  bankrupt  and  his  assignees,  by 
which  the  bankrupt  agreed  to 
abandon  all  farther  litigation  with 
respect  to  the  validity  of  the 
commission,  in  consideration  of  a 
sum  of  money  paid  to  him  out  of 
the  estate,  such  compromise  being 
approved  by  more  than  three 
fourths  in  number  and  Gve  sixths 
in  value  of  the  creditors  who  had 
proved,  and  also  a  considerable 
body  of  creditors  who   had   not 


proved,  under  the  commission,  and 
none  of  the  creditors  dissenting. 
In   the  mailer  of  Chambers. 

Page  509 

CONSTRUCTION. 

See  Accumulation. 

Marriage  Articles. 

Settlement. 
Will,  2. 

CONSTRUCTION    OF    STA- 
TUTES. 

By  an  act  of  Parliament,  the  London 
Dock  Company  were  empowered 
to  purchase  lands  for  the  purposes 
of  the  act,  and  in  certain  cases 
the  purchase  monies  were  to  be 
re-invested    in    the    purchase  of 
other  lands,  and  the  expenses  of 
the  re-investment  were  to  be  paid 
by  the  Dock  Company.    In  a  sub- 
sequent part  of  the  same  act  the 
Lords  of  the  Treasury  were  em- 
powered to  purchase  certain  quays 
within   a  limited    time,    but    no 
express  directions  were  given  as 
to  the  re-investment  of  the  pur- 
chase monies,  or  as  to  the  pay- 
ment   of   the    expenses.      By  a 
subsequent  act,  not  relating    to 
the  Dock  Company,  the  time  given 
to   the   Lords   of   the    Treasurv 
for    purchasing    the    quays    was 
extended;  and  it  was  enacted  that 
all  the  powers,  provisions*  regu- 
lations, directions,   clauses,  mat- 
ters, and  things  in  the  former  act 
should  extend  to  the  subsequent 
act:     Held,    on    appeal   (affirm- 
Z  z  3  ing 
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ing  the  deci«ion  of  the  Vice-  ' 
Chancellor),  that  the  clauses  in 
the  former  act,  as  to  the  re-in- 
vesting of  purchase  monies  and 
the  payment  of  the  expenses  of 
such  re-investmeni,  were  applica- 
ble, mutatis  mutandis,  to  the  sub- 
sequent act.  In  the  Matter  of  the 
Lords  of  the  Treasury,   Page  676 

CONTEMPT. 
See  Costs,  3. 

CONTRACT. 

See    Injunction,  4. 

Specific  Performance. 

COPIES. 

See  Costs,  2. 
Evidence,  1. 

CORPORATION. 

See  Injunction,  2. 
Railway. 

Specific  Performance. 
Trust. 

COSTS. 

1.  The  costs  of  taxing  the  bills  of 
costs  of  a  solicitor  who  has  be- 
come bankrupt,  do  not  fall  upon 
his  assignees,  on  the  ground  that 
more  than  a  sixth  part  is  deducted 
on  taxation,  although  the  as- 
signees may  have  attended  the 
taxation  by  their  solicitor.  Alsop 
V.  Lord  Oxford.  26 

2.  If  upon  a  motion  by  the  Plaintiff, 
grounded  upon  the  defendant's 
answer,  documents  therein  shortly 
stated  have  been  read  from  copies 
in     which    they  are  set    out   at 


length,  an  order  dismissing  the 
motion  with  costs  will  not  entitle 
the  Defendant  to  the  costs  of  such 
copies.  Skinners*  Company/  v. 
Irish  Scciely.  Page  162 

3.  The  Lord  Chancellor  has  no  au- 
thority under  the  1  W.  4.  c.  36.  s. 
15.  rule  seventh,  to  make  an 
order  on  the  application  of  a 
plaintiff,  that  a  solicitor  shall  be 
assigned  to  the  defendant  to  put 
in  his  answer,  and  that  the  costs 
of  his  contempt  shall  be  taxed  and 
paid  out  of  the  suitors'  fund. 
Watkin  v.  Parker.  370 

See  Receiver. 

Suitors'  Fee  Fund. 

COVENANT. 

In  the  year  1803  the  act  4-3  G.3.  c.  84. 
repealed   the  act   13  Eliz.  c.  20, 
which  prohibited  the  charging  of 
benefices.     In  the  year   1817  the 
act  43  G.  3.  was  repealed,  and  the 
effect  of  such  repeal  was  to  revive 
the  act  o^Eliz.     In  the  year  1811 
an    incumbent    duly  charged    his 
then  present  benefice  with  an  an- 
nuity, and  covenanted,  that   if  he 
should  afterwards  be  preferred  to 
any  other  benefice,  he  would  fully 
charge  the  same  with  the  annuity; 
and   that    in    the  meantime,    the 
same     should    be     charged     and 
chargeable  with  the  annuity.     In 
the  year  1814,  the  incumbent  was 
preferred  to  another  benefice,  but 
no  leejal  charge  upon  it  was  exe- 
cuted until  the  year  1818:     Held, 
in    the   Court   below,    and    upon 
appeal,  that  the  deed  of  1811  con- 
stituted 
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stituted  a  good  equitable  charge, 
which  attached  upon  the  new  be- 
nefice as  soon  as  it  was  acquired. 
There  being  subsequent  incum- 
brancers, an  order  for  a  receiver 
was  made  at  the  hearing,  and  af- 
firmed on  appeal.  Metcalfe  v. 
the  Archbishop  of  York,  Page  547 

CUSTODY  OF  DEEDS. 
See  Lunacy,  2. 

CUSTOM  OF  A  MANOR.  ' 

A  custom  in  a  manor,  that  on  the 
death  of  a  person  seised  of  pro- 
perty within  the  manor,  leaving  no 
widow,  child,  or  brother,  the 
youngest  sister  shall  inherit,  will 
not  be  held  to  exclude  the  issue 
of  a  deceased  brother,  unless  the 
custom  is  expressly  proved  to 
extend  to  that  particular  case. 

An  issue  directed  for  the  pur- 
pose of  trying  the  custom.  Locke 
V.  Colman.  423 

CYPRES. 
See  Charity,  1. 


DECREE. 
See  Revivoiu 

DEMURRER. 

1«  The  Court  will  not,  for  the  pur- 
pose of  determining  the  validity 
of  a  plaintiff's  title  as  the  patentee 
of  an  invention,  make  an  order 
upon  demurrer  directing  the  bill 
>to  be  retained,  with  liberty  to  the 


plaintiff  to  bring  an  action.     Kay 
V.  Marshall  Page  37S 

2.  The  Court,  upon  demurrer,  must 
assume  the  statement  in  the  bill 
with  respect  to  the  purport  of  a 
deed  to  be  true ;  and  the  demur- 
ring party  is  not  at  liberty  to  read 
the  instrument  itself  for  the  pur- 
pose of  disproving  the  statement, 
notwithstanding  .that  for  greater 
certainty  as  to  its  contents,  the 
bill  expressly  refers  to  it  as  being 
in  the  demurring  party's  posses- 
sion.    Campbell  v.  Mackay.      603 

See  Injunction,  5. 
Parties,  1,  2. 
Supplemental  Bill. 

DEPOSITIONS, 

See  Evidence,  2. 

DISCOVERY,  BILL  OF. 

1.  A  defendant  to  a  mere  bill  of 
discovery  in  aid  of  an  action  at 
law,  will  not  be  ordered  to  pro- 
duce, upon  the  trial  of  the  action, 
or  upon  any  proceeding  incident 
thereto,  documents  which  he  ad- 
mits by  his  answer  to  be  in  his 
possession.      Brown  v.  Thornton. 

243 

2.  A  bill  having  been  filed  l^  an 
assignee  of  certain  alleged  patent 
inventions,  for  an  injunction  to 
restrain  the  infringement  of  the 
patents,  and  for  an  account  of  the 
profits  made  by  their  use;  the 
defendants  by  their  answer,  in- 
sisted that  the  patents  were  ori- 
ginally invalid ;  and  also,  that  if 
originally  good,  they  had  been 

Z  z  4  made 
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made  void  by  subsequent  acts  of 
the  patentee.  By  the  decree  made 
at  the  hearing  of  the  cause  the 
bill  was  retained  for  three  years, 
widi  liberty  for   the   plaintiff  to 
bring  an  action ;  and  the  defen- 
dants were  directed  to  admit  that 
the  plaintiff  was  the  assignee  of 
the  patents,  and  that  they  (the 
defendants)  had  used  the  alleged 
inventions ;  and  the  plaintiff  was 
ordered  to  produce  certain  deeds 
at  the  trial,  and  to  admit  their 
execution.     The  defendants  then 
filed  a  bill  of  discovery  against  the 
plaintiff;  but  the  discovery  sought 
by  that  bill  had  reference  only  to 
the  acts  by  which  it  was  alleged 
that  the  patents  had  become  void 
subsequently    to    their    creation. 
The  defendants,  afterwards,  find- 
ing the  necessity  of  a  discovery  as 
to  the  original  invalidity  of  the 
'  patents,  applied  to  the  Court  for 
permission  to  file  another  bill  of 
discovery  which  should  relate  to 
such  original  invalidity;  and  the 
Court    granted    the    permission 
desired. 

Whether  it  was  regular  to  file 
the  first  bill  of  discovery  without 
leave  of  the  Court,  qucere  ?  Feto 
v.  Guppy.  Page  487 

3.  A  person  who  had  effected  an 
insurance  upon  another's  life,  com- 
menced an  action  against  the  trus- 
tees of  the  Insurance  Company, 
for  the  recovery  of  the  amount 
insured.  The  trustees  filed  a 
bill  of  discovery  against  Jiim,  in 
aid  of  their  defence  to  the  action, 
charging  that  the  declaration  upon 


the  basis  of  which  the  insurance 
had  been  effected,  was  untrue,  and 
that  the  defendant  had  in  his  pos- 
session various  documents,  by 
which  the  truth  of  the  matters 
alleged  in  the  bill  would  appear, 
and  requiring  him  to  produce 
them.  The  defendant  by  bis 
answer,  stated  that  he  had  in  his 
possession  the  documents,  wliich 
he  enumerated  in  the  first  sche- 
dule to  his  answer,  but  that  from 
a  certain  period  after  the  death  of 
the  person  whose  life  was  insured, 
he  considered  it  possible  that  the 
Insurance  Company  had  it  in  con- 
templation to  dispute  their  lia- 
bility; and,  therefore,  from  that 
period  he  contemplated  the  ne- 
cessity of  bringing  the  action  : 
and,  he  added,  that  the  documents 
mentioned  in  the  first  schedule 
were  and  contained  information 
furnished  to  him,  as  to  evidence 
which  could  be  procured  or  given 
on  his  behalf  against  the  company ; 
and  that  the  producing  the  same 
might  disclose  the  names  of  wit- 
nesses intended  to  be  examined, 
and  evidence  intended  to  be  given, 
on  his  behalf,  in  the  action,  and  in 
the  present  suit ;  and  he  submit- 
ted that  he  ought  not  to  be  com- 
pelled to  produce  any  of  the 
documents  mentioned  in  thatsche« 
dule.  He  admitted  the  possession 
of  certain  other  documents^  men- 
tioned in  the  second  schedule, 
and  then  added,  that  excepting 
the  particulars  mentioned  in  the 
two  schedules,  he  had  not  in  bis 
possession  any  documents  relating 

to 
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to  the  matters  mentioned  in  the 
bill,  whereby  the  truth  thereof 
would  appear : 

Held,  first,  that  the  admissions 
in  the  answer,  coupled  with  the 
description  of  some  of  the  do- 
cuments given  in  the  first  sche- 
dule, were  sufficient  admissions 
that  the  documents  were  such,  as 
under  the  ordinary  rule,  the  plain- 
tiffs were  entitled  to  inspect : 

Held,  secondly,  that  the  state- 
ment of  the  possible  effect  of  the 
discovery  was  not  a  sufficient 
ground  for  withholding  it : 

Held,  thirdly,  that  with  respect 
to  such  of  the  documents  as  did 
not  fall  within  the  rule  of  profes- 
sional confidence,  the  defendant 
was  not  entitled  to  contend  that 
he  was  protected  from  pro- 
ducing them  by  the  circumstance 
of  their  having  come  into  existence 
after  litigation  was  contemplated, 
inasmuch  as,  in  the  opinion  of  the 
Court,  that  ground  of  defence  was 
not  sufficiently  raised  by  the 
answer.  Whether,  as  to  such 
documents,  that  ground  of  de- 
fence, if  properly  taken,  could 
have  been  made  available,  quare? 
Storey  v.  Lord  John  George  Len- 
nox. Page  525 

DISCRETION  IN  TRUSTEES. 
See  Charity,  3. 
Executors,  2. 

DONATIO  MORTIS  CAUSA. 
The  obligee  of  a  bond,  five  days  be- 


fore her  death,  signed  a  memoran- 
dum, not  under  seal,  which  was 
indorsed  upon  the  bond,  and 
which  purported  to  be  an  as- 
signment of  the  bond,  without 
consideration,  to  a  person  to  whom 
the  bond  was  at  the  same  time 
delivered.  The  circumstances  of 
the  transaction  did  not  constitute^ 
in  the  opinion  of  the  Court,  a  do- 
natio  mortis  causd:  Held,  that  the 
gift  was  incomplete ;  and  that,  as 
it  was  without  consideration,  the 
Court  could  not  give  effect  to  it. 
Edtoards  v.  Jones.  Page  226 


ECCLESIASTICAL  COURT. 
See  Injunction,  1. 

ENROLMENT. 

Where  a  party  instructed  his  clerk- 
in-court  to  enter  a  caveat  against 
the  enrolment  of  a  decree,  but  the 
clerk  in  court,  through  an  over- 
sight, neglected  to  do  so  in  proper 
time,  the  Court  refused  to  vacate 
the  enrolment  upon  that  ground. 
JVardle  v.  Carter.  283 

EVIDENCE. 

] .  An  ancient  mural  inscription  giv- 
ing an  historical  account  of  a 
family,  and  placed  in  a  chancel 
which  had  formerly  been  used  as 
a  burying-place  of  the  family,  and 
which  formed  part  of  the  church 
of  the  parish  where  members  of 
the  family  had  long  been  resident 
proprietors,  was  held  to  be  ad- 
missible 
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missible  evidence  in  a  question  of 
pedigree  for  the  purpose  of  prov- 
ing the  facts  stated  in  the  inscrip- 
tion. 

The  inscription  having  been* 
effaced  twenty-five  years  ago,  its 
contents  were  allowed  to  be  prov- 
ed by  secondary  evidence  fur- 
nished by  copies  made  while  the 
inscription  was  entire. 

Such  copies  are  not  inadmis- 
sible in  evidence,  merely  because, 
at  the  time  when  they  were  made, 
the  possibility  of  a  claim  or  con- 
troversy at  some  future  period 
was  contemplated. 

A  recital  that  A.  B,  is  a  child 
of  the  marriage  of  the  persons 
therein  named,  occurring  in  a 
deed 9  by  which  the  personal  re- 
presentative of  the  last  surviving 
trustee  of  the  premises  comprised 
in  the  deed,  assigns  the  premises 
to  A.  B.y  who  is  not  related  to  the 
assignor,  and  whose  sole  title  to 
the  assignment  is  in  the  character 
of  a  child  of  such  marriage,  is  not 
admissible  as  a  declaration  to  prove 
the  legitimacy  of  A.  B.  in  a  ques- 
tion between  third  parties;  semble. 
Slaney  v.  Wade,  Page  338 

2.  Evidence  with  respect  to  a  trans- 
action between  A.  and  J?.,  taken 
on  behalf  of  Bl  in  a  suit  between 
B*  and  C,  for  the  purpose  of  as- 
serting against  C.  a  right  to  pro- 
perty which  B,  claimed  by  virtue 
of  that  transaction,  cannot  be  used 
by  D.  in  a  suit  to  which  B.,  C, 
and  B.,  C,  and  D.  are  parties,  and 
in  which  D.  sets  up  both  against  B. 
and  C*  an  equitable  interest  in  the 


property,  contemporaneous  with 
and  growing  out  of  the  title  alleged 
to  have  been  acquired  by  B. 

A»  made  a  voluntary  settlemcDt 
of  lands  in  favour  of  C,  and  after- 
wards under  an  alleged  contract 
for  sale,  conveyed  them  to  B^ 
who  was  represented  on  the  face 
of  the  conveyance  to  be  a  pur- 
chaser for  value.  B.  then  filed  a 
bill  against  C.  to  have  the  volun- 
tary settlement  set  aside  and  hb 
own  title  to  the  lands  established, 
and  in  that  suit  examined  a  wit- 
ness to  prove  the  bon^  Jules  of  the 
sale.  D.  subsequently  filed  a  bill 
against  B.  and  C,  alleging  that 
the  sale  was  valid,  but  that  the 
price  was  in  part  paid  out  of 
monies  which  belonged  to  2).,  and 
claiming  a  lien  to  that  extent  upon 
the  lands  purchased.  Finally,  C. 
filed  a  bill  against  B.  and  D.  to 
set  aside  the  sale  in  iotOt  on  the 
ground  of  its  being  fraudulent  and 
collusive,  and  to  establish  the  vo- 
luntary settlement:  Held,  that 
in  the  last  mentioned  suit,  upon 
an  issue  directed  between  2>.  and 
C.  to  try  whether  the  purchase 
money  was  bona  Jide  paid,  it  was 
not  competent  to  2).  to  use  the 
deposition  taken  in  the  suit  be- 
tween B.  and  C.  Humphrey$  v. 
Pensam.  Page  580 

See  Practice,  2. 
Will,  2. 

EXAMINATION    OF    WIT- 
NESSES. 

See  Practice,  2. 

EXCEPTIONS. 
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EXCEPTIONS. 
See  Practice,  1.  3*. 

EXECUTORS. 

L  Two  trustees  were  empowered 
by  will  to  lend  money  on  govern- 
ment, real,  or  personal  security. 
One  of  them,  in  1815,  lent  part  of 
the  fund  to  the  other  trustee  and 
bis  partner  in  trade,  upon  mort- 
gage. The  mortgagors  became 
bankrupt  in  1831,  and  then  the 
mortgaged  property,  which  con- 
sisted, in  part,  of  a  windmill,  a 
watcrmili,  and  a  house  in  a  town, 
being  sold,  produced  considerably 
less  than  the  sum  advanced.  The 
executors  were  held  liable  for  the 
deficiency. 

Semble,  so  much  as  two  thirds 
of  the  value  should  only  be  ad- 
vanced upon  property  of  a  per- 
manent value,  as  freehold  land, 
and  not  upon  houses  or  buildings; 
still  less  upon  buildings  used  in  a 
trade,  and  whose  value  depends 
upon  the  absence  of  competi- 
tion in  that  trade.  Stickney  v. 
Sewell.  Page  8 

2.  An  executor,  who  allowed  part 
of  a  testator's  assets  to  remain  in- 
vested in  Mexican  bonds  for  a 
year  and  seven  months  after  the 
testator's  death,  and  eventually 
sold  the  bonds  at  a  lower  price 
than  might  have  been  obtained  by 
a  sale  at  an  earlier  period,  but 
who  appeared  to  have  acted 
throughout  with  diligence  and 
good  faith,    was  held,  under  the 


circumstances,  not  to  be  liable  for 
the  loss  consequent  on  his  not 
having  sold  them  sooner. 

A  difference  of  opinion  between 
two  executors,  as  to  the  propriety 
of  converting  the  assets  at  a  par- 
ticular period,  followed  by  a  de- 
mand made  by  one  of  them  upon 
the  other  to  concur  in  effecting 
an  immediate  conversion^  does  not 
deprive  the  latter  of  the  right  to 
exercise  his  own  discretion,  or 
render  him  liable  for  the  loss  that 
may  arise  from  the  delay  conse- 
quent on  his  declining  to  comply 
with  the  demand.  Buxton  v. 
Buxton.  Page  80 

See  Injunction,  1. 


FAMILY. 
See  Will,  2. 

FRAUD. 
See  Injunction,  5. 


GREAT  SESSIONS. 
See  Solicitor. 


IMPERTINENCE. 
See  Revivor. 

INJUNCTION. 

1.  The  institution  of  a  suit  in  the 
Ecclesiastical  Court,  for  the  pur- 
pose of  recalling  probate,  is  not  a 
ground   upon  which    alone   this 

Court 
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Court  will  interfere  to  restrain 
the  executor  from  receiving  the 
assets. 

Where,  however,  the  executor 
had  agreed,  through  his  proctor, 
that  the  validity  of  the  testamen- 
tary paper  by  which  he  was  ap- 
pointed, should  be  tried  in  the 
suit  to  recall  probate,  an  order 
was  made  for  an  injunction  and  a 
receiver,  and  that  order  was 
affirmed  on  appeal.  fVatkins  v. 
BrenL  Page  97 

2.  The  Court  will  not  grant  an  in- 
junction to  restrain  parties  from 
proceeding  to  deal  with  property, 
whose  right,  if  it  exists,  depends 
upon  the  construction  of  a  doubt- 
ful statute,  where  the  granting  of 
the  injunction  would  for  ever  de- 
prive them  of  an  opportunity  of 
exercising  the  right,  especially  if 
no  irreparable  mischief  is  to  be 
apprehended  from  allowing  them 
to  proceed. 

The  Court  has  authority,  under 
its  general  jurisdiction,  to  interfere 
for  the  protection  of  property 
vested  in  the  corporation  of  a 
borough  named  in  6  W,  4.  c.  76., 
on  the  ground  of  breach  of  trust 
committed  or  threatened  after  the 
passing  of  that  act,  although  the 
time  when  the  existing  members 
of  the  governing  body  corporate 
of  such  borough  are  to  go  out  of 
office  may  not  have  arrived. 

Principles  of  the  Court  with 
respect  to  ex  parte  injunctions. 
The  Attorney 'General  v.  The 
Mayor  of  Liverpool.  171 

3.  A  mortgagee  having  commenced 


an  action  against  the  mortgagor 
to  recover  the  mortgage  money 
upon  a  collateral  security,  the 
mortgagor  obtained  an  injunction 
against  the  action,  upon  the  terms 
of  his  paying  into  Court  the  sum 
which  appeared  to  be  really  due 
upon  the  mortgage.  This  sum 
was  accordingly  paid  in  and  in- 
vested in  stock;  and  that  stock 
was  aflerwards  blended  with  other 
stock  purchased  with  anotl^er  sum 
of  money  paid  into  Court  in  the 
same  suit.  The  mortgaged  pro- 
perty having  been  afterwards  sold 
under  a  decree  in  a  different  suit 
between  the  mortgagee  and  the 
mortgagor,  the  mortgagee  became 
the  purchaser,  and  he  was  allowed 
to  deduct  from  the  purchase- 
money  the  amount  due  to  him  on 
the  mortgage :  Held,  that  the 
mortgagor  was  entitled  to  receive 
back  the  stock  which  had  been 
purchased  with  the  sum  paid  in 
by  him  upon  obtaining  the  in- 
junction, and  also  the  accumu- 
lated dividends  which  had  accrued 
on  that  stock.     Taylor  v.  Waters. 

Page  2ld6 
4.  An  act  of  parliament  empowered 
the  Commissioners  of  Woods  and 
Forests  to  make  certain  new 
streets  according  to  a  particular 
plan  therein  referred  to,  and  to 
lease,  and  to  enter  into  agree- 
ments for  leasing,  the  ground  in 
the  lines  of  the  new  streets.  Under 
this  power  leases  were  granted  of 
two  plots  of  ground,  upon  which 
the  lessees  erected  two  particular 
houses  in  the  line  of  one  of  the 

new 
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nen'  streets.  Each  of  the  leases 
described  the  plot  of  ground  which 
it  demised  as  being  "  on  the  Dorth 
side  of  a  new  street  then  forming 
there,  cal  led,"  &c.,  and  as  "  front- 
ing towards  the  south  oa  the  said 
new  street."  The  plan  referred 
to  in  the  Act  of  Parliament  exhi- 
bited an  open  space  in  front  of 
thesitesof  these  houses;  but  that 
plan  was  not  mentioned  in  either 
of  the  leases. 

The  intended  streets  were  com- 
pleted) and  the  space  in  front  of 
the  houses  was  lefl  open.  The 
Commissior.ers  of  Woods  and  Fo. 
rests,  and  the  Paving  Committee 
of  the  parish,  afterwards  gave  per- 
mission to  certain  persons  to  erect 
an  equestrian  statue  in  the  open 
space, an  >lLli[j£i.'perBonB  proceeded 
to  place  it  upon  a  part  ofthat  open 
space,  but  without  interfering  with 
the  line  of  the  carriage  way  of  the 
new  street  in  which  the  houses 
stood.  The  lessees  of  the  houses 
thereupon  filed  a  bill  to  restrain 
the  erection  of  the  statue,  alleging 
that,  upon  the  treaty  for  the 
leases,  the  lessees  were  shown  the 
plan  of  the  intended,  now  street 
and  parte  adjacent,  by  which  it 
appeared  that  the  space  in  ques- 
tion was  to  be  quite  open  and  free 
from  uU  obstructions,  and  that  it 
was  upon  the  treaty  represented* 
and  stated,  that  opposite  the  two 
houses  a  free  passage  would  be 
left  of  certain  dimensions,  which 
would  be  contracted  by  the  erec- 
tion of  the  statue ;  they  also 
alleged,  that  the  proposed  erection 
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would  diminish  the  value  of  their 
property,  and  be  a  public  and  a 
private  nuisance. 

Held,  that  these  circumstances 
did  not  entitle  the  lessees  to  an 
injunction  to  restrain  the  erection 
of  the  statue.  Squirt  v.  Camp- 
bell. Page  M9 
There  is  no  equity  to  restrain 
by  injunction  the  owners  of  a  rail- 
road made  overihcplainiiirG  and, 
from  using  the  railroad  aAer  it 
has  been  oonypleicd,  or  from  in- 
I  terrupting  the  plBintifi"s  workmeo 
in  removing  it,  and  restoring  tbe 
land  to  its  original  stute,  although 
the  possession  of  the  land  for  the 
purpose  of  constructing  the  rail- 
road, may  have  been  obtained 
from  a  tenant  of  the  plaintiff  by 
means  of  circumvention  and  fraud. 
Deere  v.  Guett.  516 

See  Specific  Performance. 


INQUISITION. 
See  LuNAcy,  4. 


INTERLOCUTORY  APPLICA- 
TIONS. 

liie  Court,  in  dealing  with  interlcH 
cutory  applications,  will  confine 
itself  strictly  to  the  immediate 
object  sought,  and,  as  far  as  pos- 
sible, abstain  from  prejudging  the 
question  in  the  cause.  Siinnert' 
Company  v.  Iritk  Society.        162 


See  Kecuvbr. 
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ISSUE. 
See  Custom  op  a  Manor. 
Evidence,  2. 


JOINT  STOCK  COMPANY. 

See  Parties,  2. 

Specific  Performance. 

JURISDICTION. 

The  Lord  Chancellor  has  no  juris- 
diction to  hear,  on  the  minutes,  a 
decree  made  by  himself  as  Master 
of  the  Rolls.     Reece  v.  Reece. 

Page  372 
See  Costs,  2. 

Injunction,  2. 
Lunacy,  1. 
Wari>  of  Court. 


LEGACY  DUTY. 

L  A  testator,  resident  in  India,  and 
having  all  his  property  there,  be- 
queathed his  residuary  personal 
estate  to  his  brother  J.  //.,  and 
his  sister  //.  Z*.,  in  equa^.  shares  ; 
but  in  case  his  sister  should  die 
before  him,  then  to  her  children. 
The  executor,  who  was  also  re- 
sident in  India,  having  proved  the 
will  there,  remitted  the  residue 
to  his  agent  in  England,  with  a 
letter,  in  which  he  desired  the 
agent  to  appropriate  the  fund  ac- 
cording to  the  annexed  extract 
of  the  will,  by  which  it  would  be 
perceived  that  half  went  to  J.  //. 
and  half  to  H.  L.  or  her  children. 
//.  L.  had  died  in  the  lifetime  of 


the  testator,  leaving  nine  infent 
children.     A  suit  having  been  in- 
stituted by  the   children  against 
the   agent,  and   also  against  the 
executor   and   J,    //.,  who  were 
both  out  of  the  jurisdiction,  for 
the  purpose  of  having  a  moiety  of 
the  fund  secured :  Held,  that  no 
legacy   duty  was   payable   upon 
such  moiety.     Logan  v.  Fairlie, 

Page  59 
2.  A  testator  bequeathed  a  sum  of 
money  to  A*  for  life,  and  after 
her  decease  to  her  children,  as 
she  should  appoint,  and,  in  de- 
fault of  appointment,  equally 
among  all  her  children,  who,  if 
sons,  should  attain  twenty-one, 
or,  if  daughters,  should  attain 
that  age  or  be  married  ;  and  if 
she  should  have  no  such  children, 
then  according  to  her  appoint- 
ment, and,  in  default  of  appoint- 
ment, over.  Upon  the  death  of 
the  testator,  a  suit  was  instituted 
for  the  purpose  .of  having  this 
legacy  secured  ;  under  the  decree 
made  in  that  suit  in  the  year  1798, 
the  executors  paid  tlie  amount 
into  Court,  and,  prior  to  November 
1802,  the  whole  of  it  was  invested 
in  stock  in  the  name  of  the  Ac- 
countant-General,  and  placed  to 
the  separate  account  of  A,,  who 
continued  to  receive  the  divi- 
dends during  her  life  :  Held,  that 
this  was  a  sufficient  payment  of 
the  legacy  within  the  55  G.  3. 
c.  184'.,  and,  therefore,  that  upon 
A.*s  death  in  the  year  1834,  the 
parties  interested  in  remainder, 
who   were  the    children   of   A., 

were 
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w€re  entitled  to  receive  their  se- 
veral shares  of  the  fund»  without 
producing  receipts  for  the  legacy 
duty.     Coombe  v.  Trist,  Page  69 

LEGACY,  SPECIFIC. 

A  testatrix,  after  milking  two  spe- 
cific bequests  of  sums  in  the  long 
annuities,  gave  the  residue  of  her 
property,  all  she  did  or  might 
possess  in  the  funds,  copy  or  lease- 
hold estates,  to  her  sisters  during 
their  lives ;  and  at  the  decease  of 
both,  to  be  divided  equally  be- 
tween her  cousins.  The  testa- 
trix's estate,  after  satisfying  the 
specific  bequests,  consisted  in 
part  of  150/.  per  annum  in  the 
long  annuities :  Held,  that  the 
sisters  were  entitled  to  receive 
the  dividends  accruing  on  the 
long  annuities  as  a  specific  legacy. 
Bethune  v.  Kennedy.  1 14 


LUNACY. 

1.  The  V ice-Chancellor  has  no  au- 
thority  to  make  an  order  of  refer- 
ence under  the  1  WA.  c.60.  with 
respect  to  a  lunatic  trustee.  In 
re  Skor rocks,  31 

2.  The  Court  will  not,  except  in  a 
very  special  case,  supported  by 
affidavits,  make  a  general  order 
authorising  the  committee  of  a 
lunatic's  estate  to  act  under  the 
opinion  and  advice  of  the  Master 
in  the  management  of  the  estate. 

Where  the  title-deeds  of  a  lunatic's 
estate  have  been  deposited  in  the 
Master's  oflRce,  the  Court  will  not 


direct  them  to  be  delivered  out 
to  the  committee,  unless  circum- 
stances are  stated  on  affidavit, 
shewing  that  the  due  administra- 
tion of  the  estate  requires  that 
they  should  be  placed  in  the  cus- 
tody of  the  committee.  In  the 
mailer  of  Cooper.  Page  33 

3.  In  a  case  where  a  female  was  found 
lunatic  under  the  Christian  name 
o^Jane  Elizas  and  there  afterwards 
appeared  strong  reason  to  believe 
that  her-  true  Christian  name 
was  Elizabeth  Jane^  but  there 
were  no  means  of  ascertaining 
the  fact,  the  Lord  Chancellor  di- 
rected, there  being  no  doubt  as 
to  the  identity  of  the  person,  that 
an  order  for  the  transfer  of  stock 
held  by  trustees  for  the  lunatic 
under  the  name  of  Elizabeth  Jane 
C,  and  the  orders  upon  all  future 
proceedings,  should  be  entitled, 
^*  in  the  matter  of  Elizabeth  Jane 
C.,  in  the  commission  called  Jane 
Eliza  C."  In  ihe  matter  of  Jane 
Eliza  Crawford,  a  Lunatic.     240 

4.  An  inquisition  in  lunacy  having 
found  that  a  person  was  a  lunatic^ 
and  had  been  in  the  same  state 
of  lunacy  from  the  time  of  her 
birth,  the  inquisition  was  quashed, 
and  a  new  commission  issued.  In 
the  matter  of  Bruges.  278 

5.  Payments  out  of  a  female  lunatic's 
income,  for  the  better  maintenance 
and  support  of  her  nephews,  or- 
dered, under  the  circumstances. 
The  Court,  however,  makes  such 
orders  with  great  jealousy  and 
caution.  In  the  matter  of  Blair,  a 
Lunatic*  300 

6.   In 
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6.  In  determining  whether  it  is  pro- 
per that  a  commission  of  lunacy 
should  issue,  the  Court  is  go- 
verned solely  by  the  consideration 
of  what  is  necessary  for  the  pro- 
tection of  the  person  and  property 
of  the  party,  and  has  no  regard 
to  the  possible  result  of  the  com- 
mission upon  the  validity  of  his 
antecedent  acts,  or  to  the  motives 
which  have  actuated  the  proceed- 
ing. 

Distinction  between  lunacy  with  lu- 
cid intervals,  and  a  state  of  sound 
mind,  subject  to  occasional  un- 
soundness arising  from  accidental 
and  temporary  causes.  In  the 
matter  of  J,  B,  Page  538 

7*  The  allowance  made  out  of  a  lu- 
natic^s  estate,  for  the  maintenance 
of  himself  and  his  daughters,  was 
increased  in  consideration  of  tUe 
intended  marriage  of  one  of  the 
daughters,  and  a  portion  of  such 
increased  allowance  was  appro- 
priated to  the  joint  establishment 
of  her  and  her  husband,  and  was 
directed  to  be  settled  to  her  se- 
parate use  ;  and  a  sum  of  money, 
approved  by  the  Master,  was  also 
ordered  to  be  paid  to  her  out  of 
her  father's  estate,  by  way  of  outfit 
on  her  marriage.  Li  the  matter  of 
Drummond.  627 


MARITAL  RIGHT. 
See  Baron  and  Feme,  1,2. 

MARRIAGE  ARTICLES. 
Articles,  executed   before  a  mar- 


riage, having  stipulated  that  es- 
tates should  be  limited  to  the  first 
and  other  sons  of  the  marriage  in 
tail,  but  it  being  proved  that  the  in- 
tention was  to  limit  the  estates  to 
the  first  and  other  sons  in  tail  male, 
the  Court,  after  the  marriage  had 
taken  place,  directed  that,  in  the 
settlement  to  be  executed  in  pur- 
suance of  the  articles,  limitations 
to  the  first  and  other  sons  in  tail 
male  should  be  inserted. 

A  power  was  reserved,  in  arti- 
cles before  marriage,  to  husband 
and  wife,  to  alter  and  vary  the 
provisions  and  terms  of  the  arti- 
cles, in  such  manner  as  to  them 
should  seem  fit,  previous  to  the 
execution  of  the  settlement:  Held, 
not  to  authorise  the  insertion  in 
the  settlement  of  a  power  enabling 
the  husband  to  jointure  a  future 
wife,  or  to  charge  portions  for 
younger  children  of  a  future  mar- 
riage. 

A  stipulation  was  made  in  arti- 
cles before  marriage,  that  the  in- 
tended settlement,  which  related 
to  estates  in  Ireland^  should  con- 
tain all  the  covenants,  provisions, 
and  conditions  usually  contained 
in  marriage  settlements  made  in 
England :  Held,  to  authorise  the 
insertion  of  a  power  of  sale  and 
exchange  under  wliich  lands  iu 
England  might  be  taken  in  ex- 
change for  lands  in  Ireland. 

A  reference  was  made  to  the 
Master  to  inquire  whether  certain 
proposed  powers  of  leasing  were 
usual  in  that  part  of  Ireland  in 
which  the  estates  were  situated, 

and 
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and  whether  any  circumstances 
connected  with  the  property  ren- 
dered such  powers  expedient,  and 
to  the  interest  of  all  parties,  with 
liberty  to  state  special  circum- 
stances. The  Duke  of  Bedford  v. 
The  Marquess  of  Abercorn. 

Page  312 

See  Settlement. 

MARRIED  WOMAN. 

A  married  woman,  with  the  concur- 
rence and  in  the  presence  of  her 
husband,  signed  an  agreement  in 
writing  to  grant  a  lease.  At  the 
date  of  the  agreement  it  was  be- 
lieved by  all  parties  that  she  was 
entitled  to  two  thirds  of  the  pro- 
perty for  her  separate  use,  and 
*that  the  remaining  one  third  be- 
longed to  her  brother  in  Indian 
whose  concurrence  it  was  repre- 
sented that  she  could  procifre. 
It  was  soon  afterwards  discovered, 
that  the  wife  was  entitled  to  one 
fourth  only  for  her  separate  use ; 
that  to  another  fourth  she  was 
entitled  absolutely  ;  that  another 
fourth  had  belonged  to  a  deceased 
sister  of  the  wife;  and  that  the 
remaining  fourth  belonged  to  the 
brother  in  India,  The  fourth 
which  had  belonged  to  the  sister, 
was  purchased  by  the  husband 
soon  after  the  state  of  the  title 
was  discovered.  Upon  a  bill  for 
specific  performance  against  hus- 
band and  wife :  Held,  that  there 
could  be  no  decree  against  her  in 
personam;  and  that  her  .agree- 
ment did  not  bind  the  husband,  as 
Vol.  I. 


to  the  interests  in  the  property 
which  he  had  at  the  date  of  the 
agreement,  or  which  he  afterwards 
acquired. 

The  Court  will  not  compel  a 
vendor  to  give  an  indemnity, 
unless  vendor  and  purchaser  have 
contracted  for  it.  Ayleti  v.  Ash- 
ton.  Page  105 

MISTAKE. 

Setf  Lunacy,  3- 

Marrla^ge  Articles. 

MONEY  PAID  INTO  COURT. 
See  Injunction,  3. 

MORTGAGE. 

See  Executor,  1. 
Injunction,  3* 

MOTION. 
See  Interlocutory  application. 


MULTIFARIOUSNESS. 

A  husband,  by  a  d^ed  executed  on 
his  marriage,  vested  a  fund  in  A. 
and  B,  upon  trust  for  his  wife  for 
life,  and  after  her  decease  in  trust 
for  sons  of  the  marriage  who 
should  attain  twenty-one,  and 
daughters  who  should  attain 
twenty-one  or  marry,  with  a 
proviso  that  the  persons  to  be 
appointed  guardians  of  the  chil- 
dren by  his  will,  with  the  trustees, 
should,  afler  the  death  of  the 
wife,  have  authority  to  apply  the 

3  A  interest, 
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interest,  and  also,  in  certain  cases, 
part  of  the  capital  of  the  children*s 
presumptive  shares,  'towards  their 
maintenance  and  advancement, 
during  their  respective  mino- 
rities. By  a  second  deed,  made 
afler  marriage,  the  husband  vested 
another  fund  in.  C  and  2>.  in  trust 
for  his  wife's  life,  and,  after  her 
decease,  for  the  benefit  of  the 
children  of  the  marriage,  with 
a  proviso  that  the  trustees,  with 
the  guardians  to  be  appointed, 
should,  afler  the  decease  of  the 
wife,  have  the  like  power  during 
the  minority  of  the  children,  to 
apply  the  interest  of  their  pre- 
sumptive shares  towards  their 
maintenance  and  education.  By 
his  willy  the  husband,  after  making 
some  specific  bequests  to  his  wife, 
bequeathed  his  property  to  A., 
B»f  and  C,  upon  cei'tain  trusts 
for  the  benefit  of  his  children : 
and  he  appointed  them  his  exe- 
cutors and  guardians  of  his  in- 
fant children,  in  conjunction  with 
their  mother. 

To  a  bill  filed  after  the  hus- 
band's death  by  the  wife  and  her 
infant  children  against  A..  B.y  C, 
and  D,,  for  the  accounts  and  ad- 
ministration of  the  property  com- 
prised in  the  trusts  of  tlie  two 
deeds  and  the  will,  a  demurrer  by 
A;  S,,  and  C,  on  the  ground  of 
multifariousness,  was  over-ruled. 

Semble,  the  demurrer  would 
not  have  been  allowed  even  if 
the  deeds  had  not  contained  the 
proviso  vesting  in  the  guardians, 


with  the  trustees,  the  discre^ 
tionary  power  as  to  maintenance 
and  advancement. 

Sefnble,  where  all  the  plainti& 
have  a  common  interest  in  the 
whole  of  the  matters  comprised 
in  the  bill,  the  objection  of  mul- 
tifariousness, set  up  by  defend- 
ants who  are  concerned  only  in 
a  portion  of  the  subject  matter,  is 
a  question  of  discretion,  to  be 
determined  upon  considerations 
of  convenience  with  reference  to 
the  circumstances  of  each  par- 
ticular case. 

Principles  and  distinctions  of 
the  Court  with  respect  to  multi- 
fariousness.   Campbell  v.  Mackay, 

Page  603 

See  Demurrer. 

MURAL  INSCRIPTION. 
See  Evidence,  1. 


NEW  ORDERS. 

1.  Under  the  nineteenth  order  of  1828 
(as  amended  in  1831),  if  there  be 
no  seal  between  the  long  vacation 
and  the  first  day  of  Michaelmas 
term,  the  computation  of  the  fort- 
night allowed  for  obtaining  the 
Master's  report  upon  exceptions 
to  an  answer  for  insufliciency,  is 
not  to  begin  until  the  first  day  of 
that  term,  although  the  Vice- 
Chancel  lor  may  have  been  sitting 
during  the  interval,  and  may  have 
then  made  the  order  of  reference. 

When  the  fortnight  would  expire  on 
a  Sufidai/f  the  time  is  extended 

throughout 
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throughout  the  Monday  following. 
Angell  V.  Wescombe,  Page  48 
2.  Where  accounts  carried  into  the 
Master's  office  in  the  form  of 
debtor  and  creditor,  and  entered 
in  a  book  there,  in  the  manner 
prescribed  by  the  sixty-first  and 
sixty-second  orders  of  1828,  are 
afterwards  copied  into  schedules 
annexed  to  the  Master's  report, 
such  schedules  are  only  to  be- 
charged  for  at  the  rate  of  6d.  a 
folio,  like  receiver's  accounts.  At- 
torney General  v.  LubbocL       264 

See  Amendment,  1. 
Petition,  1,  2. 
Practice,  !• 
Production  of  Documents. 

NUISANCE. 
See  Injunction.  4. 


PARTIES. 

1,  Some  of  the  next  of  kin  of  an  in- 
testate filed  a  bill  against  the  other 
next  of  kin,  the  administrator, 
and  the  parties  claiming  to  be 
heirs  at  law,  stating  that  the  in- 
testate had  entered  into  contracts 
for  the  sale  of  certain  of  his  real 
estates,  which  contracts,  at  the 
time  of  his  death,  and  still  were 
incomplete,  but  were  valid  con- 
tracts; and  further  stating  that 
the  administrator  and  another  of 
the  next  of  kin  who  claimed  to  be 
his  co-heirs  at  law,  had  agreed 
that  the  proceeds  of  the  estates, 
whether   the    contracts  were   or 


were  not  completed  by  the  pur- 
chasers, should  be  treated  and  be 
divisible  as  personalty;  and  al- 
leging that  the  administrator  had 
ever  since  been  in  possession  of 
such  estates,  and  had  received  the 
rents ;  and  preying  an  account  of 
those  receipts,  and  that  the  amount 
might  be  invested  and  secured  for 
the  benefit  of  the  persons  entitled. 
A  demurrer  by  the  administrator, 
on  the  ground  that  the  purchasers 
were  not  made  parties  to  the  bill, 
was  allowed.    Lumsden  v.  Fraser* 

Page  589 
2.  A  bill  was  filed  by  a  person  who 
claimed  a  certain  definite  interest 
in  a  mine  and  mining  adventure, 
as  one  of  a  number  of  co-partners, 
stating  that  the  defendants,  who 
were  the  legal  owners  of  the  mine, 
and  also  co-partners  in  the  adven- 
ture,  had  subsequently,  unknown 
to  the  plaintiff,  but  with  the  con- 
sent of  the  other  co-partners,  and 
after  fully  accounting  to  such  co- 
partners for  their  shares  of  the 
profits  up  to  that  time,  sold  and 
conveyed  the  mine  to  trustees  for 
a  joint  stock  company,  the  pro- 
perty of  which  was  held  by  a 
numerous  body  of  proprietors  in 
transferable  shares  passing  by  de<- 
livery  of  the  certificates,  and  had 
received  the  consideration  for  the 
sale,  partly  in  money,  and  partly 
in  shares  in  the  joint  stock  com- 
pany, and  praying  that  the  de- 
fendants might,  at  the  plaintiff's 
election,  either  account  to  the 
plaintiff  for  his  proportion  of  the 
profits  derived  from  the  sale,  or 
;3  A  2  Mi 
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out  of  the  shares  in  the  joint  stock 
company  in  their  hands,  might 
transfer  to  him  such  a  number  of 
shares  as  would  be  equivalent  to 
the  interest  which  the  plaintiff 
had  in  the  original  adventure: 
Held  that  a  demurrer  will  not  lie 
to  such  a  bill  on  the  ground  that 
the  other  co-partners  in  the  ori- 
ginal adventure,  or  the  trustees 
or  shareholders  of  the  joint  stock 
company  ftre  not  made  parties. 
Mare  r.  Malachy,  Page  559 

See  Amsmdment,  1,  2. 

PATENT. 

See  Demurrer,  1. 

DiscovERt,  Bill  of,  2. 
Pleading. 

PEDIGREE. 
See  Evidence,  1. 

PETITION. 

1.  A  petition  presented  at  the  Rolls 
was  afterwards  heard  by  the  Lord 

'  Chancellor,  who  made  an  order 
upon  it ;  but  before  the  order  was 
passed,  the  original  petition  was 
lost.  The  Lord  Chancellor  al- 
lowed a  copy  of  it,  certified  by 
the  under  secretary  at  the  Rolls 
to  be  a  true  copy,  to  be  filed,  in 
pursuance  of  tlie  27th  of  the  new 
orders  of  Dec.  1833,  instead  of 
the  original  petition.  Sanderson 
V.  fValker.  359 

2.  A  petitioner  having  refused  to 
deliver  the  original  petition,  for 
the  purpose  of  being  filed  with 


the  clerk  of  the  reports,  prior  to 
the  order  made  upon  it  being 
passed,  leave  was  given  to  tbe 
respondents  to  file  in  its  stead 
the  copy  of  the  petition  with 
which  they  had  been  served.  An- 
dretos  v.  WaUon.  Page  360 

3.  An  order,  made  upon  petition, 
may  he  set  aside  on  motion,  when 
the  objection  is  grounded  upon 
the  want  of  jurisdiction  and  not 
upon  error  in  the  substance  of  the 
order  itself.  In  the  matter  of  the 
Dovenby  Hospital.  279 

See  Practice,  4. 

PLEADING. 

Where  the  bill  alleges  that  the  plain- 
tiff is  the  patentee  of  an  invention, 
stating  its  nature  generally,  but 
referring  for  greater  certainty  to 
a  specification  in  which  it  is  set 
forth  and  described  at  large,  and 
alleges  also  that  the  plaintiff  has 
been  for  ten  years  in  the  exclusive 
enjoyment  of  such  patent,  and 
has  established  his  legal  title  by 
repeated  actions,  a  general  de- 
murrer on  the  ground  of  the  in- 
validity of  the  patent  as  stated  in 
the  bill  will  be  overruled.  Ka^ 
V.  Marshall.  37S 

See  Amendment. 

Demurrer,  1,  2. 

Discovery,  3. 

Multifariousness. 

Parties,  1,  2. 

Revivor. 

Scandal. 

Statute  OF  Limitations. 

Supplemental  Bill. 

POWER. 
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POWER. 
See  Marriage  Articles^ 

PRACTICE. 

I.  An  order  referring  an  answer  for 
insufficiencyy  must  not  only  be 
obtained,  but  must  also  be  served, 
within  the  six  days  allowed  by 
the  5th  order  of  1828  for  refer- 
ring the  answen  Taylor  v.  Harri- 
son. Page  274 

9.  Two  witnesses,  to  whom  an  in- 
terrogatory was  exhibited,  by  the 
Examiner,  with  respect  to  certain 
drafts  of  deeds,  then  produced  to 
them.  Were  unable  to  answer  the 
particulars  of  the  interrogatory, 
by  reason  of  their  not  having  had 
an  opportunity  of  previously  in- 
specting the  drafts.  The  drafls 
"were  marked,  however,  by  the 
examiner,  as  having  been  pro- 
duced to  the  witnesses. 

The  witnesses  having  afterwards 
inspected  the  drafts,  an  application 
Was  made  that  they  might  be  re- 
examined to  the  same  interroga- 
tory ;  and  the  Court,  upon  satis- 
fying itself,  by  seeing  the  depo- 
sitions already  taken,  that  the 
former  examination  was  nugatory, 
ih  consequence  of  the  want  of  the 
previous  inspection,  allowed  the 
k-e-examination  to  take  place,  the 
other  party  having  liberty  to  cross- 
examine.      Slanney  v.   Walmsley. 

361 

3.  A  plaintiff  is  not  relieved  from 

the  necessity  of  serving  an  order 

referring  exceptions  to  an  answer 

for  insufficiency  by  immediately 

:xrarrying  the  order  into  the  Mas- 


ter's office,  and  applying  for  a 
warrant  to  proceed  upon  it,  if  too 
notice  is  given  to  the  defendant* 
Attometf  General  v.  Clack. 

Page  SB? 
4»  Where  a  decree  in  a  charity  in- 
formation was  under  prosecution 
in  the  Master^s  office,  and  the  de^^ 
fendants  had  been  refused  permis<* 
sion  to  attend,  leave  Was  granted, 
on  petition,  to  persona  who  were 
not  parties  to  the  suit^  to  intervene 
in  the  proceedings  before  the 
Master ;  the  peculiar  character 
and  position  of  the  relators  by 
Whom  the  deck'ee  was  to  be  prose- 
cuted, appearing  to  render  them 
incapable  of  adequately  represent- 
ing and  protecting  the  interests 
of  all  the  objects  of  the  charity. 

Two  distinct  sets  of  petitioners^ 
each  showing  a  primdjacie  claim 
to  intervene,  having  applied  for 
that  purpose,  the  Court  permitted 
both  of  them  to  attend  the  Master, 
on  the  understanding  that  only 
one  bill  of  costs  should  be  allowed 
against  the  charity  estate.  Attor* 
ney  General  v.  Shore.  594> 

See  Amendment,  1,  2. 
Compromise* 
Costs,  1. 

Discovert,  Bill  of,  2; 
New  Orders,  1,  2. 
Production  of  DocuMEWTSi  h 
Rehearing. 
Solicitor. 
Writ  of  Right. 

PRODUCTION     Ot     toOCtj- 

MENTS. 
The  common  direction  that  a  party 

8  A  3  shaU 
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ftliall  produce  before  the  Master 
all  books  and  papers  relating  to 
the  matters  in  question,  as  the 
Master  shall  direct,  entitles  the 
Master  to  require,  by  his  warrant, 
that  all  such  books  and  papers, 
generally,  shall  be  lefl  in  his  of- 
fice ;  and  a  refusal  to  leave  them, 
in  pursuance  of  such  a  warrant, 
is  a  disobedience  to  the  order  of 
the  Court  which  has  directed  their 

production.  Shirley  v.  Earl  Fer- 
reri.  Page  304 

See  Discovery,  Bill  of,  1.  3. 

PURCHASER. 
See  VoLUMTART  Settlement. 


RAILWAY. 

See  INJUNCTION,  5. 

Specific  Performance. 

RECEIVER. 

Where  property  has  been  adminis- 
tered and  applied  without  com- 
plaint according  to  a  uniform 
course  of  management  for  a  long 
series  of  years,  the  Court  will  not, 
by  an  Interlocutory  order,  disturb 
the  possession  upon  the  ground 
that  such  application  is  a  breach 
of  trust,  unless  it  is  perfectly  clear 
that  the  party  in  whom  the  pro- 
perty is  vested  is  a  mere  naked 
trustee,  and  has  not,  even  to  a 
limited  extent,  any  of  the  rights 
or  interests  of  an  owner. 

A  motion  for  the  appointment  of  a 
receiver  of  the  estates,,  vested  in 


the  Irish  Societv,  at  the  instance 
of  one  of  the  London  companieas, 
claiming  a  beneficial  interest  in 
the  income  of  the  estates,  was 
therefore  refused.  Skinners  Com" 
pany  v.  Irish  Society.     Page  162 

See  Injunction,  1. 


RECITAL. 
See  Evidence,  1. 

REDUCTION  INTO  POSSES- 
SION. 

See  Baron  and  Feme,  2. 

REHEARING. 

The  practice  of  the  Court  against 
rehearings  of  appeals  on  the  merits 
is  well  established ;  and  where  a 
decision  of  the  Court  below,  upon 
a  question  of  law,  has  been  af- 
firmed on  appeal,  it  is  not  suffi- 
cient to  allege,  in  support  of  an 
application  for  a  rehearing,  that 
the  decision  was  erroneous,  and 
that  the  question  was  new. 

Semble,  it  is  contrary  to  the  policy 
of  the  act  59  G.  3.  c.  91.,  for 
giving  additional  facilities  in  ap- 
plications to  Courts  of  Equity 
regarding  the  estates  of  charities, 
to  permit  a  rehearing  of  an  appeal 
presented  under  that  act.  But 
whether  the  act  is  to  be  construed 
as  actually  prohibiting  such  a 
rehearing,  quaref  Attorney  Ge* 
neralv.  Ward.  449 


See  Appeal. 


REVIVOR. 
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REVIVOR. 

In  the  answer  to  a  bill  filed  to  re- 
vive a  suit,  and  to  prosecute  the 
decree  made  in  the  suit,  a  defend- 
ant is  not  entitled  to  resist  the 
plaintiflTs  right  to  revive  and 
prosecute  the  decree,  by  stating 
matter  which  existed  at  the  time 
of  the  decree,  or  which  has 
arisen  since ;  and  such  matter,  if 
stated,  is  impertinent. 

When,  afler  a  decree  for  an  ac. 
count,  the  suit  has  become  abated, 
a  defendant  who  is  interested  in 
the  account  may  file  a  bill  to 
revive  the  suit  and  prosecute  the 
decree,  although  he  could  not 
have  filed  the  original  bill.  De- 
vat/nes  v«  Morris*  P&ge  21 3 


SCANDAL. 

In  a  bill  by  the  testator's  son  and 
heir  at  law,  impeaching  a  will  on 
the  ground  of  undue  influence 
exercised  by  a  female  defendant 
over  the  testator's  mind,  an  alle- 
gation that  she  at  a  time  specified 
was  discovered  to  have  engaged 
in  a  criminal  connection  with  the 
testator,  and  that  she  openly 
cohabited  with  him  as  if  she  had 
been  his  wife,  is  not  scandalous 
or  impertinent*     Anonymous*    78 

SCHEDULES. 
See  New  Orders,  2. 

SETTLEMENT. 
See  Lunacy,  7. 


SETTLEMENT,    CONSTRUC- 
TION OF. 

R.  M.  seised  to  him  and  his  heirs 
and  assigns,  according  to  the  cus- 
tom of  the  manor  of  Taunton 
Deanef  of  certain  premises  within 
the  manor,  in  pursuance  of  articles 
made  in  contemplation  of  mar- 
riage, surrendered  the  premises 
to  trustees,  upon  trust  to  permit 
the  settlor,  his  heirs  and  assigns, 
to  hold  and  enjoy  the  premises 
till  the  marriage,  and  after  the 
.solemnisation  thereof,  upon  trust, 
for  the  settlor  for  lifct  and  after 
his  decease,  upon  trust  for  the 
intended  wife  for  life,  in  bar  of 
all  dower  and  thirds;  and  afler 
the  death  of  the  survivor  of  the 
husband  and  wife,  upon  trust  to 
surrender  the  premises  into  the 
hands  of  the  lord,  to  the  use  of 
the  children  of  the  marriage,  their 
heirs  and  assigns,  according  to 
the  custom,  as  tenants  in  common ; 
such  surrenders  to  be  made  at  the 
costs  and  charges  of  the  children 
who  should  be  entitled  to  take  the 
same,  by  virtue  thereof;  and  in 
default  of  issue  of  the  marriage 
that  should  be  living  at  the  death 
of  the  survivor  of  the  husband  and 
wife,  then  upon  this  special  trust 
and  confidence,  to  surrender  the 
premises  into  the  hands  of  the 
lord  of  the  manor  for  the  time 
being,  to  the  use  and  behoof  of 
the  right  heirs  of  the  settlor  for 
ever,  according  to  the  custom  of 
the  manor;  such  surrender  or  sur- 
renders last  mentioned  to  be  made 

at 
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at  the  costs  and  charges  in  all 
things  of  the  person  or  persons 
who,  by  virtue  of  the  last  men- 
tioned condition  or  limitation 
should  be  entitled  to  take  the 
same.  The  only  issue  of  the  mar- 
riage was  a  daughter,  who  sur- 
vived the  settlor,  but  died  in  the 
lifetime  of  the  widow,  her  mother. 
The  widow  continued  in  posses- 
sion of  the  premises  till  her  death. 
It  being  admitted  that  the  widow 
was,  according  to  the  custom,  the 
heir  of  the  settlor  at  the  time  of 
his  death,  and  that  his  youngest 
sister  was  such  heir  at  the  time  of 
the  widow's  death;  it  was  held, 
that  by  virtue  of  the  ultimate 
limitation  in  the  articles,  the 
youngest  sister  was  entitled  to 
call  for  a  conveyance  of  the  cus- 
tomary premises,  from  a  party  in 
whom  the  legal  estate  had  become 
vested,  and  who  also  claimed  the 
equitable  interest  through  the 
widow  and  the  daughter.  Locke 
V.  Southxvood.  Page  411 

SOLICITOR. 

A  solicitor  of  the  Court  of  Great 
Sessions  in  Wales  cannot  practise 
in  the  name  uf  a  solicitor  of  the 
Court  of  Chancery.  Turner  v. 
Ford.  1 

SPECIFIC  PERFORMANCE. 

Where  a  person  acting  on  behalf  of 
the  subscribers  to  a  railway,  who 
were  then  soliciting  a  bill  in  par- 
liament for  the  purpose  of  forming 


themselves  into  an  incorporated 
Joint  Stock  Company,  entered  into 
a  contract  with  the  trustees  of  a 
road,  whereby  it  was  stipulated 
that  in  consideration  of  the  trus- 
tees witlidrawing  their  opposition 
in  Parliament,  and  consenting  to 
forego  certain  clauses,  of  which 
they  had  intended  to  press  for 
the  insertion  in  the  act,  a  for-' 
mal  instrument,  to  the  effect  of 
the  clauses,  should  be  executed 
under  the  seal  of  the  company 
when  incorporated;  and  the  bill 
was  accordingly  allowed  to  pass 
unopposed  and  without  the  clauses, 
an  injunction  was  granted  at  the 
suit  of  the  trustees  to  prevent  the 
company  from  violating  the  pro- 
visions contained  in  the  omitted 
clauses. 

An  agreement  to  withdraw  or 
withhold  opposition  to  a  bill  in 
Parliament  is  not  illegal  i  and  a 
Court  of  Equity  will  enforce  a 
contract  founded  on  such  a  con- 
sideration. 

An  incorporated  company  will 
be  bound  by  the  agreement  of  its 
individual  members,  acting  on  its 
behalf  before  incorporation,  if  the 
company  has  received  the  full 
benefit  of  the  consideration  for 
which  the  agreement  stipulated 
on  its  behalf.  Edwards  v.  The 
Grand  Junction  Raiheay  Com^ 
pany.  Page  650 

See  Injunction,  4. 

Donatio  Mortis  Causa. 
Married  Woman. 
Railway^ 

SUITORS' 
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SUITORS'  FEE  FUND. 

All  claims  for  money  out  of  the 
suitors*  fee  fund  must  in  future 
be  made  by  the  solicitor  to  the 
suitors'  fund ;  but  on  his  refusal 
to  apply,  the  party  making  the 
claim  may  bring  his  claim  before 
the  Court  by  petition,  the  costs  of 
the  application  being  in  the  dis- 
cretion of  the  Court.  Howard  v. 
Bruion,  Page  448 

STATUTES. 

L    27  Eliz.  Cm  4.     Currie  v.  Nind. 

17 

2.  1  ^.  4.  c.  60.     In  re  Shorrocks. 

31 

3.  39  4-  40  G.  3.  c.  98.  Shato  v. 
Rhodes.  1 35 

4.  6  W*  4.  c.  76.  Attorney*  General 
y.  The  Mayor  of  Liverpool.     171 

5.  3  4-  4  fT.  4.  c.  27.  Foot  v. 
CoUins.  250 

6.  53  G-  3.  c.  101.  //I  //^e  Matter 
of  The  Dovenhy  Hospital,       279 

7.  I  fF.  4.  c.  36.  ^ra/iin  v.  Pjritcr. 

370 

8.  3  4-  4  fT.  4.  c.  94,  Melligan  v. 
Mitchell.  433 

9.  59  G.  3*  c.  91.  Attorney-General 
V.  fFarrf.  449 

10.  13  JB/mt.  c.  20.  4-  43  G.  3.  c.  84. 
Metcalfe  v.  2%e  Archbishop  of 
York.  547 

11.  5  4-6  IT.  4.  c.  76.  //I  r<? 
Shrewsbury  School.  632 

STATUTE    OF  LIMITATIONS. 

A  suit  for  an  account  of  the  rents 
and  profits  of  real  estate  having 


become  abated  by  the  plaintiff's 
death,  after  answer,  but  before 
decree,  the  plaintiff*s  personal  re- 
presentative, more  than  six  years 
afterwards,  filed  a  bill  of  revivor, 
to  which  the  personal  representa- 
tive of  the  original  defendant, 
who  had  also  died,  pleaded  the 
Statute  of  Limitations,  but  did 
not  state  in  his  plea  that  six  years 
had  elapsed  since  representation 
had  been  taken  out  to  'the  original 
plaintiff:  the  plea  was  over-ruled. 
Perry  v.  Jenkins.  Page  118 

SUPPLEMENTAL  BILL. 

Upon  a  bill  against  executors  to 
have  a  testator's  estate  adminis- 
tered according  to  the  trusts 
of  the  will,  and  impeaching  cer- 
tain accounts  alleged  to  have 
been  fraudulently  settled  between 
the  defendants  and  deceased  co- 
executor,  it  appeared  at  the  hear- 
ing that  the  personal  represen- 
tative of  the  deceased  executor 
was  not  a  defendant,  and  the  de- 
cree then  made,  therefore,  re- 
stricted the  account  to  the  receipts 
of  the  defendants,  the  surviving 
executors,  and  directed  that  the 
account  settled  with  the  deceased 
executor  should  not  be  disturbed. 
The  same  plaintiffs  afterwards  filed 
a  bill  purporting  to  be  a  supple- 
mental bill,  bringing  before  the 
Court  the  personal  rejiresentative 
of  the  deceased  executor,  and 
also  the  assignees  of  one  of  the 
surviving  executors,  who  had 
become  a   bankrupt,    and  pray- 
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ing  that  the  accounts  and  inquiries 
directed  by  the  former  decree 
might  be  prosecuted,  and  that  an 
account  might  also  be  taken  of 
the  receipts  of  the  deceased  exe- 
cutor :  Held,  on  the  demurrer  of 
the  assignees  of  the  bankrupt 
executor,  that  the  suit  for  the 
last-mentioned  purpose,  not  being 
supplemental,  was  irregular.  Wil- 
son V.  Todd.  Page  42 


TAXATION. 

See  Costs,  1. 

TIME,  COMPUTATION  OF. 

See  Nbw  Orders,  1. 

TRUST. 

Queen  Elizabeth  for  the  advance- 
ment and  better  maintenance  of  the 
free  grammar  school  of  Sltrexjos- 
hury^  granted  to  the  bailiffs  and 
burgesses  of  Shrewsbury,  and 
their  successors,  amongst  other 
hereditaments,  the  advowson  of 
the  vicarage  of  C. 

By  an  act  of  parliament  after- 
wards passed  all  the  hereditaments 
and  real  and  personal  estates  be- 
longing to  the  school  were  vested 
in  a  corporate  body,  called  **  The 
Governors  and  Trustees  of  the 
School,*^  who  were  to  hold  the 
same  in  trust  for  the  benefit  and 
maintenance  of  the  school,  except 
the  right  of  presentation,  nomin. 
ation,  and  appointment  to  those 
ecclesiastical  benefices  which  were 
thereinafter  declared  to  be  in  the 


mayor,  aldermen,  and  assistants 
of  the  town  of  Shretosburt^m  Bj 
a  subsequent  section  of  the  act, 
the  mayor,  aldermen,  and  assist- 
ants were  directed  to  fill  up  va- 
cancies in  the  vicarage  of  C,  by 
nominating,  appointing,  or  pre- 
senting a  fit  person ;  provided  that 
such  person  should  be  preferred, 
cateris  paribus  who  should  have 
been  brought  up  in  the  school, 
and  a  graduate  of  one  or  other  of 
the  universities,  and  born  within 
the  parish  of  C. ;  except  that  it 
should  be  lawful  to  give  such  be- 
nefice to  either  of  the  masters  of 
the  school,  after  he  should  have 
vacated  his  office  of  master,  not- 
withstanding any  such  claim  or 
preference  as  last  aforesaid  : 

Held,  that  the  right  of  present- 
ation to  the  vicarage  of  C  was 
vested  in  the  mayor,  aldermen, 
and  assistants,  as  charitable  trus- 
tees within  the  meaning  of  the 
act  5  &  6  W.  4.  c.  76.  for  the  re- 
gulation of  municipal  corporations. 
In  re  Shrewsbury  School. 

Page  632 

See  Charity,  1. 
Will,  3. 

TRUSTEES,  LIABILITY  OF. 

See  Executors,  1. 


VACATING  ENROLMENT. 
See   Enrolment, 

VENDOR  AND  PURCHASER. 

See  Married  woman. 

VOLUS- 
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VOLUNTARY  SETTLEMENT. 

A  testator  devised  a  copyhold  estate 
to  trustees  in  trust,  for  his  wife 
for  life,  with  remainder  in  trust 
for  such  persons  as  she  should 
appoint  by  will  or  deed,  attested 
by  three  witnesses,  with  remainder 
over.     The  wife  married  again, 
•and  she  and  her  second  husband, 
after  their  marriage,  by  deed  at- 
tested by  three  witnesses,  in  pur- 
suance of  the  power,  appointed 
the  estate,  and  directed  the  sur- 
viving trustee  of  her  former  hus- 
band*s  will  to  surrender  it  to  the 
use  of  a  mortgagee,  in  trust  to 
secure  the  sum  of  1600/.  and  in- 
terest, and  subject  thereto  to  the 
^use  of  the  husband  and  wife,  for 
their  joint  lives,  and  the  life  of 
the  survivor,  and  afler  the  de- 
cease of  the  fiurvivofy    in    case 
there  should   be  any   daughters 
or  younger  sons  of  the  marriage, 
upon  trust  to  sell  and  divide  the 
produce  among  such  daughters  or 
younger  sons;  and  if  there  should 
be  none  such,  then  upon  trust  to 
surrender  the  estate  to  the  use  of 
such  persons,  as  the  wife  should 
by  will  or  deed,  attested  by  three 
witnesses,  appoint,  and  in  default 
of  such  appointment,  to  the  right 
heirs  of  the  wife.  A  surrender  was 
made  to  the  mortgagee  according- 
ly.    The  husband  and  wife  after- 
wards sold   the  estate,  and   the 
mortgage  was  paid  off  out  of  the 
purchase-money;  the  husband  and 
wife  joined  with  the  mortgagee  in 
surrendering    to   the  use   of  the 


purchaser,  and  they  all  released 
to  him  all  their  interest,  by  a  deed 
attested  by  two  witnesses  only : 
Held,  that  the  purchaser  could 
make  a  good  title,  by  the  assist- 
ance of  the  statute  of  27  Elvs» 
c.  4.  (against  voluntary  convey- 
ances,) without  shewing  that  there 
were  no  daughters  or  younger 
sons  of  the  wife's  second  marriage. 
Currie  v.  Nind.  Page  17 


WARD  OF  COURT. 

Order  made  that  an  infant  ward  of 
Court  might  be  at  liberty  to  go 
abread  for  a  short  period,  to 
visit  his  father,  on  satisfactory 
security  being  given  that  he 
would  be  restored  to  the  juris- 
diction within  a  limited  time. 
Biggs  V.  Terri/.  675 

WASTE. 
See  Injunction,  5. 

WILL. 

1.  A  testatrix  devised  all  her  mes- 
suages, situate  in  Denmark  Court. 
She  had  five  houses  within  the 
court,  and  another  which  fronted 
towards  the  Strandf  and  formed 
one  side  of  a  covered  passage 
leading  to  the  place  where  the 
five  stood,  and  to  the  back  of 
which  was  attached  an  out-build- 
ing, abutting  on  ground  within 
the  court.  The  Vice-Chancellor 
having  decided  that  the  five 
houses    only    passed,    the    Lord 

Chancellor 


716 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


Chancellor,  on  appeal,  directed 
an  ejectment  to  be  brought  by 
the  heir  at  law  against  the  devisee, 
and  on  a  verdict  being  found  for 
the  defendant,  reversed  the  de- 
cision of  the  court  below,  and 
made  a  declaration*  that  the  house 
fronting  towards  the  Strand  passed 
with  the  other  five-  Newton  v. 
Lucas.  Page  391 

2.  A  testator  devised  certain  estates 
by  name,  together  with  his  farming 
stock  and  furniture,  to  his  beloved 
wife,  to  sell,  to  discharge  all  his  | 
creditors ;  and  he  constituted  his 
wife  and  T.  W.  his  executors, 
whom  he  appointed  to  sell  and 
dispose  of  all  his  estates  and  chat- 
tels, in  such  manner  as  they  should 
jointly  agree  upon,  or  not  to  sell 
if  it  seemed  most  advisable  to  keep 
them,  or  in  any  way  they  should 
t^ink  proper^  so  that  every  cre- 
ditor had  his  money >  and  if  sold, 
all  overplus  to  his  wife,  towards 
her  support  and  her  family :  Held, 


upon  demurrer,  that  the  testator's 
children  had  such  an  interest  in 
Ae  devised  •  estates   as    enabled 
them  to  sustain  a  bill  against  the 
widow  and  her  co-executor  im- 
peaching a  sale  on  the  ground  of 
fraud,  and  praying  an  account  of 
the  rents  and  profits.     Woods  v. 
Woods.  Page  401 

See  Accumulation. 
Charity,  1. 3. 

WRIT  OF  RIGHT. 

A  writ  of  right  was  issued  before 
the  expiration  of  the  time  limited 
by  the  act  3  c^-  4  W.  4.  c.  27.  for 
bringing  such  writs.  After  that 
time  had  expired,  the  return  day 
of  the  writ  was  altered,  and  the 
writ  was  resealed :  Held,  that  the 
writ  must  be  considered  as  having 
been  brought  after  the  time  li- 
mited by  the  act ;  and  it  was» 
therefore  superseded.  Foot  v- 
Collins.  250 
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